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THE BENGAL TENANCY ACT, 1885. • 

IJEINO 

ACT. No. VIII e-F 1885. 

’ PASSED DY TEE GOVEBNOB-GENERAL OF INDIA IN COUNCIL. 

{Reoeived the assent of His Excellency the Governor-Oeneral on 
the 14th March, 1885. 


An Act to mne^td* an^ consolidate certain enactments relating to 
the •Law of *Lan<Uord and Tenant loilhiu the territories' 
under the adminisiralion of the Lieutenant- Governor of 
Beirgai.^ • * • 

T)io- original bill wliicti was iht3*odn(tjd by Siiwdlicliard Temple in the Bengal 
^ ^ * X Council ill August, lfe7d, was “ io provide for the more 

History of the Act. speedy realisation of aircai’S of rent.** The Lieutonant- 

Govomor, it is said, in view of the loud and constant complaints put forward hy 
the zemindars as to the difficulty under the ])i’CSOnt law of collecting even undis* 
puted reut.8, is anxious io provide tliein at stfi early date with a reasonably 
summary proceduie,''4k) enable t liem io overcome tho piisaive resistance of their 
«t^iyats, providted that the raiyats* tenure w^as at the same time so protected and 
strengthehed as io obviate any fear of their being made to suffer unduly in the;, 
process. It was found,, however, impossible to frairio a procedure which, shall be 
perfectly fair to both parties, anti yet afford such special facilities to the zemindar, 
as be seeks to secure. ‘ I’lie bill was referred to the Supreme Council, but sub- ^ 
sequqntly on tho 21st December, 1878, a bill On the same scope was inti‘odnqe»d 
into the Bengal Coujicil, and On the 22nd Fcbnaaiy, 1879, referred to a Select 
Oommiitee.t The Select Committee of Conneil apj)oiijto-d,to report on the bill 
urged }ii paragra}>h 14 of their rejwrt the propinety of takinj^ up the revisiofn 5f 
. the Rent Ijaw of Bengal ^ a Uiuch more coiriju-ehensive^maniiei* than was con- 
tcgnjilated at first by tlie^ftengal Govemmont. Sir Ashley Eden, thcrcfoi^, in 
his Ko. 832-887LR/. of tho 3rd April 1879, proposed to aj>point a Special Com- 
mission vv^ho would (1) “ prepare a cai*eful analysis and digest of he existing 
atatntey and case Jaws ; (2) consider tlie suggestion# for amendment that, have 
been jpnt forward of late years; and (3) prepjlro a draft bill embodying tucb« 

• iPeetha Adminiiilratljpn Keport of Bengal, 187fi-77, p. 11, quoted in tW Tntrodii)e$j^^' , 

- -Jt ' ’ 

t, 'Sea, the Admiriistratiqn of Bengal, 1877.78 and 1878-79, pp. 7, 
ly, quoted^ in the Xntfoduation,‘'anle, ^ ^ 

1 
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aiiditionB to the siihstantivo law, aijid such iniprovemonifi in the law of pro* 
oetlure, as may cominciul tlieinselves to ilifcir jutlginont.” ^^Tho CoxnmiBsion 
Bubmitted their report with their dmft hill on the 19tli June 1880. This 
bill is known ns the ConimisRion Bill.^ Considerable diiference oi opinion 
prevailed, especially with regartf to the changes made in the Bubstantive 
law by this bill and Sir Ashley Edon found it neces§|a,ry to place Mr. RcjrnoldB, 
a Secretary to t)io Bengal Government, and a Member of the Logislativo 
Council of the Governor- General, on special duty, in connection with the 
revision of the Bent liaw, with •instructions to visit the important local centres, 
and there to confer with leacling*(7fftciiil and non-official persons on the subjQct of 
the bill, to receive and consider, in communication with the Bengal Government, 
all the various reports and recommendiiiions that might qemo to hand, and to* 
projjare a measure embodying the ultimate views of the Local Government. Mr. 
Eoyuolds Bulmiifciod his Momornndnni on the rent bill on the 18th May 1881, 
and prepared a revised bill which was settled by Sir Ashley Eden, and is known 
as the Bengal Bill. This third draft, with all necessary pjipers, w'cro submitted 
to Her ^Majesty’s Secretary of State for India by the Goverumout of India on the. 
21st March 1882, but the former (Lord Hartington) disajjprovod the measuro on 
many material points in his Despatch of the 17lh August,1882, to which an answer 
was sent hy the Government of India, on the 17th October 1882. The Secretary 
of State, by a telegram of the 15th December 1882, adhered to his opinion, but 
granted sanction to the introduction of the measure i4 tlie* Legislative Councii. " 
The Ooverimiont of India, tliereforo, by a telegram, dat^jd the 22n(^ December 
1882, ju’omised to recast the bill in accordance withllic general views expressed 
hv Tinrrl Rn.vfhitr+nn. mad to introduciC the lull iftto thn Vienrov^R flminnil. Thnsi 



Select Committee with theiv report yn the 2nd March 1^83, Bill No. 11 on the 
14th March 1884, amS Bill No. Ill on the 12tli Eebruaiy 1885, which passed into 
aa^Act on the 14th Slarch 1885. * • 

Act X of 1859, which was the first Act passed expressly to settle the relation 
of landlord and tenant, was described ns “ an Act to amend 
® the law rotating to the recoveiy of remt in the Pi^esidoncy 

of Fort William in Bengal,” and Act VIII of 18G9 (B.C.; was simply “an Act 
to amend the procedure in suits between landlords and tenants.” • 

WheheA-S it is expedient to amend and consolidate certain 
enactments relating to the law o£ landlord and 
tenant wltliin the territories under the adminis- 
tration of the Lieutonant-Gorernor of Bengal : It is hereby enacted 
as follows ; — . . 

® • 

The preamble of Act X of 1859 ran thus : “ Wliereas it is expodient to re- 
dd Aot 0 . enact with certain modifications the provisions of the el:- 

' . ’ j law relative to the rights of raiyats with respect to 

the t^livory of potlas ai^ the occupancy of land, to the prevention of illegal 
piOXfmtion and extortion in connoctiim with demands of rent, and to other qm^stiooB 
laptineoted with the same, to extenfl the jurisdiction of Collectors, and to prescribe 
for the tiial of such questions, as well as of suits for tho recovery of arroars 
g rent, and of suits arising out of tlie diBlitiiut of property for such airears, 1||ii|)id 
^‘v^mend the law relating to distraint ; it is enacted as follows.” Act Vlll pf 
) (((B.C.) had I Whereas it i% expedient to amend the procedure in Buits bo* 
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• twoen landlords BiUd tenants in thi^provinceri* sub jocfc*to the Lieutenant-Governor 
of Bengal; it is Snacted as follows.” • 

Act ^ of 1869 was tbo first Act passed by the Govof-nmont to redeem tlio 
A 4 . pledge that was* given to tbo raiy at s by the Proolamatioti 
Object of ho o . Permanent Settlement (set? the Introduction, ante). 

That Act was therefore botli*an amending and consolidating Act, while Act VIII 
of 1869 (B. C.) was simply a re-enactment of Act X of 1859 with the procedure 
sections struck off. The object of Act X of 1859, was to re-enact the provisions 
of the existing laws relative to the rights of rai^ats, and not in any way to destroy 
tlmm'. If, therefore, a person had a gorabundi tenure before ^hc passing of tlmt 
enactment, the cuactiment of that Act in no wise deprived, him of his rights— ;per 
fcmp, J.,in (Rajah Leolannnd v. Nirput, 17, W. R., 306.) .The present Act pur- 
ports to bo more extensive, and in the words of the Governor-Geneml, the bill 
upon which it was dovelo])cd was a “ bill for the restoration rather than for tho 
redistribution of property.'* Tho Select Conimitloe, how^ever, in para. 9 of their 
report on Bill No. I, observed : ” Before proceetling to give explanations usual 

in a statement of this description, it should be mentioned first that these expla- 
nations will, as far as possible, be confined to points on which it is proposed 
tp alter tho existing law ;*ajid, secondly, that the Bill is no more than it purports 
to l)e, namol}’', a hill to amend ami consolidate existing enactments.'* Though, 
however, Iho Act purports to amend and consolidate certain enactments relating 
to the law of huidlortl and tenant only, it provides also for certain cases in which 
tho relaliohsliip of laiicllord and tenant is impeached, cr does not exist, — see section 
167, Some of the provisions go bejtpnd tho existing law. — See Chapter IX, Iraprove- 
A lioati *no/thfi Act however, the Aftt should bo considered 

%)iily^o landlord and te- as* only applying to suits between landlords and tenants. 

* The* Court must, tlieroi'ore , #111 a disfuted case determine 

judicially the fact of tho existence or the non-existence of tho relations of land- 
lord and tenant, before U can decide whether it has jurisdietton under tho Act or 
not. (Hureo Persad v. Koonjo Beliari, Mai'sh., 99 j W. R., F. B., 29; 1 Hay, 238; 
Mjnllni Dasa v. Shah Babu Bonowari Lai, 2 Board’s Rep., 92 ; Syed Joshan 
HosseiVi,!?. Baker, 3 W. R., Act X, 3 ; Bharut Chimder v. Oseeninddiu, 6 W. R., 
Act X, 56; Ramesw^r v. Mos.'^rs. R. Watson and Co., 7 W. R., 2; Mohunt " 
•Jalka V. Kailas Ohunder, 10 \V. R., 407 ; (dnindernath v. A-ssanoollah, 10 W, 
R., 438 ; Doyal Chaiid v. Nabin Cliunder, 8 B. L. R., 180 ; Ramgutty v. Gohrisli 
Chundor, 17 W. R., 14; Ram Kristo v. Sheik Harain, 1. L. R., 9 Cal.^517 ; 12 
C- L. R., 141. See also 2 0. L. R., 302.) Compare, however, the effect of seotioJis 
157 and 168 of the Aot*u])on those decisions. ^ 

“ Cdrtam enactments.** — This Act does noF purport to bo an exhaustive codi- 
fication of the law of landlord and tenant. For special enactments not affected 
by this Act, sec section 196 which saves patni and other laws. For enactmerits 
amended and consolidated by this Act, see S(diedule I. . • ^ 


** Relating to ilie law of landlord and tenant ** — As obeterved above, the appli- 
cation of this Act is, mainly where the relation of landlord and tenant exists 
between the parties : 

Mr. Field observes in bis Digest, Aid-icle 4, Chapter I, Part I 
** Tho relation, of landlord and tenant subsists (A) where it has been created 
W a contract valid accoidirig to tho law in fo^c at the time of executing such* 
Contract : (B) where it is reasonably implicid from tho acts of the parties ; 
(C) where it has been created or continued by the operation of law,’* (we may 
and) or by change of parties. We shall follow these or4ers in di.^cassmg 
the relation of landlord and tenant ; and shall also discuss how tho relatipn 
terminates, . “ , 
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Competence of* the paHies, fj-eedom of aigsent, lawfulness of the oonsi- 
(A.) Where the rela- lawfulness of object ai<l& the four points 

tion * of landlord and which render an agreement to be a contract. Section 
of the Indian Contract Act provides : » All a^eements 
are contracts if they are made by the free consent of the 
parties competent to conti*act, for, a lawful eonsidej-wtion and with a lawful o}>jeot 
and are not hereby expressly declui*e<l to be void. Nothing herein contained 
shall affee-t any law in force in British India, and not hereby expressly 
repealed, by which any contract is required to be made in writing or in tho 
presence of ^vitnesses or any law relating to the registration of documents.*'* 

Compcietiee of Parties , — Section 11 uf tho Indian Contract Act provides; 
** Every pei’son is competent to contract (1) who is of the age of iiiaJoi’itTj' 
according to the law to which he is subject, and (2) who is of sound Tuind, and 
is not disqualifitMl from contracting by any law to which ho is subject,” (we 
may add) provided (3) that tho contnicting party do not act in excess of liis own 
interest. 

(1.) Minority . — For all i)orsoTis domiciled in British India, Act IX of 1875 
presevihes that the pcu'iod of minority shall la.st until tho conqjletion of tlio 18th 
year, \uiless tho ininors have guardians appointed for- them by a Court, or aro 
brought under tho chargo of the Court of Wards,— -in wliich case thesy will 
attain majority upon tho completion of the 2 1st yei^r, Of course if tlu) minor 
contracts through his lawful guardian acting for his* Interest, the conti’fiot 
would be valid. Bui if hp acts himself, will histConiraeb be voidable or void ? 
Mr. Field in a note to his Digest observes: ” Under Ibo Indian Contract Act, 
contracts made ])y miuDrs are a])soli|:kdy raid, liot voidable merci}^ ^Uiidcr the 
English law, a lease made bjf a minor lessor is voidable by him on his coming oi 
ago but not before, ©r by his, heir if ho die under it eaimot bo avoided by 
the lessee (Woodfall, 35, Smith, Gl, 02). So a lease to a minor lessee (unless 
it be foi' necessary Wging), may be avoided by him withjn a reasonable time after 
coming of ago, but is not absolutely void (Woodfall, 66, Smith, 69-71 ; Fawcett, 
5).” Sir Bichai'd Garth, C. J. seems to dissent from this opinion. He ashs, 

** Isihj . — Are contracts made by a minor, notwithstanding section 11 of the 
Contract Act, ahsolutcly void or voiikihle only at the minor’s option ? 1 should say 
they are or ought to be onhj voidable, 

“ Could a lessee, for instance, having taken a lease from a minor and having 
entered into possession and had tho benefit of two lucrative seasons, throw tho 
lease up aftorwjirds whenever it suited lus purpose P or could the lessee after 
having, taken possession avoid such lease at all ? ^ 

** Sndly . — Could the minor avoid tho lease hejhre he came of age^ whether tho 
lessee could avoid it or not ? 

“ Srdly . — Could not a minor lessee avoid a lease for the future^ even for 
ivjcessary lodging ? Is he ever liable for iiedessaries which have not actually been 
8up2^Ued '{ 

” As for exanqde, suppose ho wore to enter into a contract for a supply to him 
of so many loaves a day for a month, would the contract be binding on him except 
so far as ho pad enjoyed the benefit of it ? I think not. I consider that the same 
princjplo applies to a contract for future lodging. Hands v. Slaney^ 8, Term ilo- 
ports, 671, which is tho case re^oired to by Woodfall, was an action for nise and 
mciipahon. No doubt a minor would be liable for that. The just and proper rule 
\Wt)uld seem to be th^ leases both to and by minors should be voidable only at 
. option.*' (R. C. R. TI. p. 357). 

' die w ^ 9ound A person is said to bo of sound mind for the purpose 

fijAking a contract if, at the tiid© when he makes it, he is capable of understand** 
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ng* it aTi(i of forminof a mtiooal judgment as* to its affect upon his interests ” 
[S. 12 of the Tndiam Oontinci Act). * 

(3) AcMng in excess of interest. — See section 194 of this Act. Mr. Field thus 
jums up tha law on this point by article (J of his ^Digest : “ No person having a • 
imited interest in land is competent to grant a lease wliitib shall bo valid for any 
purpose or period in excess of his own interest.. A lease of tlio minor*s interest 
ind of something in excess is void as to the excess merely and is valid to the 
extent of the lessor’s interest. (Reg. XVI II of 1812,8.2; Woodfall.)” Tins 
xrticle has been taken from (1) Musst. Mohan Kocr v. Zoramun, Marsh. 166, 
which .held tluit a Hindu widow can grant a Ibfi/SO for her life only, (2) Dinnri 
V. Hissossur Lai, 15 W. R., 291, which ruled that au occn[>ancy raiyat can create 
a'mokarari lease to the extent of his own interest and (8) II ar i sh Ch under v. 
Srikali, 22 W. R. 274, which Liid down that a lessee cannot make an underlease 
for a longer tonu than his own lease. There are two provisoes to this article, e.g. 
(A) Provided that, if tlio lessor acquire such excess afl.er the execution of the 
lease, such lease is valid as against him for such excess also (Bvidenco Act, S.' 
115 ; W. P. R., 105 ; 1 N. W. P. Rep., 103; 20 W. R., 292). Provided that the 
following leases are valid (article 7) : 

1 — a lease or farm exaecding ten years or beyond iho period of expiration 
of the ward’s minoilty, given'by the Court of Wards under the sanction of the 
Board of Revenue (Act IV B. C. of 1870, s. 9). 

2 — a lease given without such sanction by the Court of Wards or by the Col- 

lector acting, for the Ceurt or.by the manager apj)ointe(l by the Court for a term 
not exceeding ten years nor beyond the period of oxpinitiori of the ward’s 
minority : provided that any sudh lease 8li|ill become null and void on the 
removal of tlie ward’s estate from the suporinton donee of the Court of Wards 
for any cause whatever. (A«t IV (B.C.) wf 1870, s^D.) • 

3 — leases for a ]ierio3 exceed ing ttvo ^’ejjrs made with an order of the Civil 
Court previously obtained ^rid leases for a period not exceeding ffve years 
made with or without sucli an order by the manager of the estate of a lunatic. 
(Act XXXV of 1858, section 14.) 

4 — loascs for a period exceeding five years, made wdth an order of the Civil 
Court previously obtained, and leases for a period not excoedingfive years 

? mde with or without bucIj au order by tho manager of tho estate of a minor. 
Act XL of 1858, section 18.) 

5-- leases of ghalwali lauds in the district of Birblmm for periods extending 
beyond tho lifetime or incumbency of the grantors and granted for tho working 
of* mines or for the clearing of jungle or for tho erection of dweUing-houscs 
or manufactories, or for tanks, canals and similar works, subject to this 
condition that every such lease bo approved by the Commissicjiior of the 
Division by au endorsement on the lease under his signature. (Act V of 1859, 
6. 1, proviso.) • f 

Freedom of assent. — “ Consent is said to bo free when it is not caused by 
(1) coercion as defined in s. 15, or 
* (2) undue influence as defined in s. 16, or 
(3) fraud as defined in s. 17, or 

(4) misrepresentation, as defined in s. 18, or 

(5) a mistake, subject to ss. 20, 21 and 22. • 

Consent is said to be caused when it would not have been given but for the 
existence of such coercion, undue influence, fraud, misrepresentation or mistake.’* 
(b. 14 of the Indian Contract Act.) 

Lawfulness of the consideration or o6;ec#.— “ The consideration or object of m 
agreement is lawful, unless, it is forbidden by la<t, or . 
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is of such naturp that* if permitted, it yrould defeat the provisions of any 
law, or • 

is fraudulent, dr 

involves or implies injury tc the person, or 

property of another, or 

the Court regards it as immoral or opposed to public policy, In each of 
these cases the consideration or object of an agreement is said to bo unlawful. 
Every agreement of which the object or consideration is unlawful, is void.” (s. 23 
luduin Contract Act) . 

The Oontract need not he in wntinff . — ^It is not necessary to tho validity, of a 
contract creating tho relation of landlord and tenant that such contnict should be 
in wHting, but wiiero it Ixas been reduced to writing, registration is necessary 
whore the law I’equires it. 

Nityanund v.* Kishen Kishoro, Sp. W. R., Act X, 82, is an extreme case 
(B). Wherefche relation "where sncli relationshi]> has been inferred : “We think,” 
of landlord and tenant is observes Steer, J., in this case, “that though by the law 
acta^or conduct 'of the of landlord and tenant, as ap]>lied iu England, a person 
parties. ^vlio takes and cultivates the lands of another (there being 

no express permission to cultivate on the side of ^tho landlord, nor any cxpjfess 
condition to pay rent on the part of the cultivator) would not be allowed to bo 
fegJirded as a tenant, but treated as a more trespasser, the peculiar civcuin^ 
stances of tliis country preclude the applicability of tho technical doctrine of the 
English law of landlord and tonsnt to such a case. Herd it is a very usual 
for a man to squat on a piece of land, or to ta]?:o into cultivation an unoccupied 
or waste piece of land! Tenancy, in a gvdat many disiricts in HoiignJ, commences 
in this way, and whore it dpes so commence, it is presumed that the cultivRtt'»r 
cultivates by tho ^crmissioi: of tho la'ndlord, and ijf under ol>ljg{ition to his land- 
lord to pjiy him a fair rent, wlicn the latter may choose to demand it. Thus, tlie 
established usage the country regards these paj»tioa as landlord and tenant, 
and unless the landlord chooses thus to treat him, tho cultivator is not regarded, 
as ho would bo by the law as adininisieretl in England, as a trc'spnsRcr but as a 
tenant, and he would bo so, although ho may never have expressly acdcmiwdedged 
the landlord’s right, or entered into any express contract with him for the pay- 
ment of rent. If he chooses to cultivate the zemindar’s lands and the zemindar 
Iwts him, there is an implied contract between them creating a relationship of 
landlord and tenant. Tberoforo wo think that, under* the circumst.a.nces of the case, 
where the defendant avowedly holds and cultivates the plaintiff’s lands, ,he 
is, by the universal custom of the country, tho plaintiff’s tenant, and while so 
holding and cultivating, is bound to pay him a* fair rent, and to ^ve him a 
kabuliyat.” 

‘So it has been held that parties in possession make themselves tenants by use 
lind occupation, and may be sued for rent, even though not registerfcd by the 
, eemindar — (Ranee Lalan Mani t;, Sonamani, 22 W. R., 334). A by ponnitting B 
to build a hdut on his land, impliedly admits him as his tenant, and can claim rent 
from him, but not a share of tho profits — W. R., Sp., 165. A zemindar by taking 
the deposited rent of the plaintiff’s purchased lands, admits his status as purchaser 
from former raiyats (Cludadhur y. Khotra Mohun, 7 W. R,, 460). A landlord 
by taking rent from a party and^iiing him for arrears of his predecessor’s rent, 
JyilIckuowledgeB him as his tenant— (Cazi Syed Mahomed Azmul u. Ohundilal, 7 W. 

„ ii*, 260). A party in possossion, and receiving from the occupant raiyat tho entire 
,5, \ Tent payn^ble for tho land, has a right to claim rent from the raiyat as his pei^onal 
I' from any tale to ^hc Foporty-(Bhyro Sing Rajah Lelanund, 21 
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^ * Holding on after the lease . — A landowner who, after the expiraiion of a lease^ 
oontiauos to re(H)ivo rent for a frefth jieriod, and RuffoiB the tenant to occupy, 
must be considorod to have acquiesced in tho tonanf continuing to hold upon the 
tei'ms of the original lease, i. e., as tenant fi’OM year to year, and cannot turn out 
the tenant or treat him as a trespasser, wifliout giving him a reasonable notice to 
quit-*-(Ram Khelawan v. Muss^. Soondra, 7 W. R., 1*52 ; Jumail AH v. Ohowdry 
Chutturdhare, IG W. R., 185; C. G. 1). Betts v. Jamie Sheik, 23 W. R., 271 ; 
Sadhoo Jha v. Bhupawan Upadliya, 5 W, R., Act X, 17 ; Ooma Lochan v. Nityo- 
ohand, 14 W. R., 4G7). But to justify a holding afttjr the expiry of the lease, a 
direct consent on tho part of the landlord is requrisiie ; otherwise tho tenant will 
bo regarded as a trespasser and bo liable to damages — (4 W. R., 4 ; Jtir. M. H. Gale 

V. Maliarani Sreemuty, 15 W. R., 183). A condition in a lease allowing a tenant 
to hold on after expiry, till a now aiTangcment is made, docs not entitle the 
tenant to claim a fresh arrangemoiit witli the zemindar clireck— (1 W. R., 250). 
A tenant, who holds over after tho expiration of a lease, does so on the same rent 
and terms as before, until a fresh settlomeni is come to — (Sheik Enayutullah v. 
Sheik Elalieebnksh, Sp. W. R., Act X, 42 ; Tara Chandra v. Ameer Mundle, 22 

W. R., 304). Where a tenant who has a lease for one 3 ^ear holds over after the 
ex 2 >iiy of his lease, and is iiqt in the position of a trespasser, it must be presumed 
that he has continued to hold dii the same terms as those on which he held in the 
first year of his term— (Srimaii Altab Bibi v. Joogul Mundle, 25 W. R., 234; 
Shoo Sahai v. Bechaii, 22^ W^R., 31). If a tenant encroaches, the presumption is 

Encroaohmeat by the that lie does so for the benetit of tho landlord — (2 Hay’s 
tenant. Reports, 560). 

But a tenant’s more statement ^f wtllingn css to pay rent is not sufheient to 
Where the relatloif is the relation of landlord and tenant — (Messrs, 

not made out by implied T. Ltcwis and othei^i;. Mr. C^G. D. BsiltB, 13 W. R., 94). 
londuot. ^ Where the plaintiff and, defendant both hold ottas from 

tho same zemindars, but ^th§ plaintiff’s potta which is of u,,^ater date is for a 
moorfut which includes the land for which the defendant bolds a lease, ])laintiff’s 
lease does not make liim defendant’s landlord — (Kalam v. Panchu, 11 W. R., 
128; 3 B. L. R., A. 0., 253). An alluvial formation accreted to a raiyat’s 
jote and the proprietoiy right in the accretion* was claimed by the Govern- 
ment (ni one hand and the neighbouring zemindar on the otl)er. The raiyat 
held his jote under Government, but wishing appa.rcntlj’^ to make sure of the 
land whichever way matters tniii out, he sued the landlord for a potta. The 
Coui’t however, held that the suit was not maintainable. “ Section 2 of Act X 
of 1869,” observed Peiico(;k, C, J., “ enacts that every raiyat shall bo entitled to 
receive a ]>ptta from the person io whom the rent of land held or cultivated by 
him is payable. In this case the rent of the jote is payable to Government, 
and as the accretion was to tlie jote, the plaintiff has no right to demand a potta 
from tlio zemindar or his ijaradar. fie is not tho raiyat of the zemindar or hi^ 
ijaradar, nor is rent paj^able by him to the zemindar or his ijaradai* for accre- 
tion ’’—(Campbell v. Krishna Dhun, Mai-sh’s Reports, 67). 

*By operation of law. — As, for instance, when the landlord sues a trespasser 
rni -nn. i *• Hi the alternative under section 157 of the Bengal Ten- 

hasileen^relitedorlm^^^ been held that a decree of a Civil 

Court in a suit (the plainttof whfch referred to sectiofi 30 

Uwor6ych«g. of p«s ^ 

which declared the right of the zemindars to assess rent 
on land not proved to have been held under a grant prior to 1st December 1790, is 
sufficiont to establish the relation of landloi'd and tenant between the zemindars 
and the party against whom the right of asseaBmout was declared— (Srimafei 
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Soiidamini v. Samp Cluiiifier, 8. B/L. II., App. 82 ; 17 W. R., 3C3). Bnt a difforerij; 
view has also })oeii taken. Inhere tlic lands in question had been declared in a 
pi’evious litigation <ielwoen tJio paj-iies to be mal hinds of the jdaintilT^s zemindari, 
wrongfully held by the defendsyit ‘under an invalid lakhom] title, •it was held 
that such fact was not suttiident. to convert the defendant into a tenant of 
the plaintiff — (Soudainini v. Mohesh, 11) W. R., Under the provisions of 

Regulation V of 171)1), • section 5, and Regulation V f)f 1827, section 3, the 
Collector took chai*go of a sub-tenure as administrator of, a deceased i)crson 
to whom the snb-tenurc belonged; it M'ae held ho was in no sense the tenant of-^ 
the snpcrior landlord, and ccmsequently no suit for lent will lie against him-— 
(Collector of Bogra r. Dwarkanath, 4 B. L. R., App., 80; 13 W. R., l94). 
Where a putnidar and his tenanls Avcro defendants in a suit brought by the 
s&emindar for scjtting aside the putiii, and both were by decree made liable for 
the mesne profits ^v}lich the tenant eventually paid ont of his own j>ockot, it was 
held that the effect was to canced all ndalion of landlord and tenant betw«)en the 
putnidar and his tenant, and to give the tenant a right to receive back w’'lwit lie 
had paid — (Rakhal Moni v. Brajeudra, 23 W. R., 303). Where A holds tinder 
B's tenant, his possession is not adverse to B, and if ho continues to hold, the 
presumption is that he holds as before. If setting* up a title to any portion of 
the pro])erty, he obtains a decree agtiinst B*s alleged tenant, this will give a 
cause of action agtiiiisl A — (Hungsaraj v. Mu hunt L^l, 20 W. H., 395). 

By change of farties : Sec sections 72 and 73 of fife Act, I'lio relation of 
Beg. XVIII of 1812, landlord and tenant coiiiini^s cvefl W'hen the ieiloi’estof tho 
8.3,01.2. * former is tjunsfewed b^" iirivato sale, gift or otherwise, or 

by an execution sale nr by the ope,yi.tion <tf tho laws of in]ieritan(;c oi* will, or by a 
revenue sale,— wdiere tlic purchaser lias no legiil ])ower to avoid tJic tenant's interoit, 
or having such poMfer does elect exercise it.* ^’hc law on this* point has 
been laid down by section 109 oli tho Tmnsfer of Propertj'^ Act : “If the lessor 
transfer^ tho pj*c»])#rty liMised, or finy part thereof, ou any part of his interest there- 
in, the traiisfereo in tho absence of a contract to the contrary, shall possess all* 
the Hghts and, if the lessee so elects, ho subject to all the liabilities of tho lessor 
as to tho property or ])art tran.^ferred so long as he is the owner of it; but tho 
lessor shall iu»t, by reason only of such transfer, cease to be subject to any of tho 
liabilities inipose^d upon him by the lease, unless the lessee elcjcts to treat t^o 
transferee as tlic ijerson liable to him.” There may not be an express agreement 
Ixdw'een the })a.rties to pay rent: and wliere a jiarty occujiios land within a 
zemindari as a tenant-at-will on term of payirtg rent, a purchaser of the zemindari 
'wwid }>ave a right after his jmrehaso to tri'at liim as a tenant- — (Guru Prosunna 
V. Sree Gopal, 20 W. R., 9i)). A purchaser flf land is bound by* a contract 
between his vendor and a tenant, which is s(i(;ured by like rent of the land 
ronitiining in the hands of such tenant, tho contmet being in the nature of an 
8»ssessment of i«nt of the ]n‘opcrty sold--(ChuT'amaii v. Musst. Pat-oo Koer, 
24 W. R,, 68). Soothe rt'letion of landloi'd and tenant continues when tho 
latter is a permanent tenure-holder or fixed raiyat and his interest is trans- 
ferred by sale, gift or mortgage (sections 12 and 18 of tliis Act), or by an 
execution mIc (sectionsi 13, 14 and 18) or by summary sale under any law 
relating to putni or ot^er tenures (s. 8, 01. 1 of Reg. VIII, of 1819; s. 105 
of Act X, of 1859; s. 4 of Art VIII, of 1865, B. C. ; s. 159 of this Act), or by 
the laws of succession (ss. 15 and 18 of the Act) ; so tho relation continues when 
\ the tenant an occupancy raiyat, and his interest is transferred by devolution 
'or death (s. 23 of the Act) or by exccution-saJo for arrears of rent (s. 159), or 
.bj" sale, gift or otherwise where his holding is transferable by usage (s. 183, iJJus* 
Wbtion (J)J» where his interest is imn^oxTed by an execution sale for money 
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• decree or by grants, sale, gift or otherwise with tho consent of his landlordt 
Recjeipt of rent from the transferee has beenheJfl to be equivalent to such consent. 
A zemindar may recognize a transfer by receiving rcTit fi*bTji the transferee — 
(Nobo Kooinar w.*Kishei^ Oh under, Rp. W. K., Act X, 112 f 
I) warkaiiath ■(?. Alleridi, 15 W. R., 320 ; Dhunpnt v. Velleyet 
All, id., 211; Amindmayi r. Mohendranarain, id., 2(54; 
Hanooman v, Miisst. Koomerunnessa, 1 Hay, 20(5 ; Meah Jan v. Kurunamayi, 8 
B. L. R., 1). A zemindar may by. accepting rent assyut tr) a transfer which involves 
a sub-division of a tenure — (Bharut CJiundor v. Gangnnarain, 14 R., 211). Tho 

mere cognizance or supposed cognizance by a zemindar of tijofact of a party having 
purchased a tenure is not suftiijicnt to cure the defect of non -registration. It 
muTst bo shown tlmt the zemindar has not only known of the transfer, but has 
acjcopted the transferee as his tenant — (Sarkics v. Kali Knmar, Sp. W. R., Act X, 
98). Where a zemindar takes rent from a jiarty as holder of*i tenure, he cannot 
hfterwards draw back and ignore the ])(>sitioii of such party, even altJiough the 
latter may not have been registered ill liis oHice — (Mirtnnjoy v. Gopal Chnnder, 10 
W. R., 4()G; 2 H. L. R., A. (1., 131). So again a landlord, by having allowed tho 
sums paid into the Collectorale by a t hird jiarty to be carried to bis credit, was 
held to have clearly reco^opzcd tho transfer from the tenant to tlie third party, 
although such transfer had not been i-egistered — (Unmgobiudo v. Doshobhoojii, 18 
W. R., 195). In tho same* way where a landlord, in executing a decree for rent, 
sold his rai vat’s 1 enure, he eannot jirocecd against tho old tenant for atToars of 
rent; but ho mn.st proceed against the c.Ke(mtion-j>nnf}liasor, notwithstanding the 
non-registration of tho purchase Ju his slierista — (Proaumioinoyi v. Jlhubotariiii, 
10 W. 11., 494^ Gopee Kidsto v. Ram*Kuma», Marsli, 213^. [hit tho payment of 
Pent to the gomarfla for ovi^i’ two years without communicating the fact of purchase 
to the zemindar w'as heldiidl to ainouiit th a recjogititiou of rihch transfer by the 


zemindar — (Brojo Bihari v. Aka Golain, 10 W. R., 97). ^ 

Section 111 of tho Transfer of Prop(A*ty Act gives tl^e law on^this point 

(D.) Determination of succinctly : “ A lease of au immovable property deter- 

the relation of landlord 

andtewant. mints 


(a) by efflux of tho time limited thereby : • 

(5) where such time is limited conditionally on the happening of some 
«vent— by tbe hajipening of such event : 

(c) where the interest of tho lessor in the property terminates on, or his 
power to dispose of the same extends only to, tho happening of any event — by 
the happening of such event : 

(d) in case the interest o^ihe lessor and tho lessee in the whole of the pro- 
perty become vested at the same time in one person in the same right : 

^ (^) by express surrender; that is to say, in oase the lessee yields up his in- 

terest under the lease to the lessor, by mutual agreement between them ; 

(/) by imjdied RuiTCudcr : ^ ^ 

(.<?) forfeiture ; that is to say ( 1) in case the lessee breaks up an express 
condition which provides that on breach thereof, tlie lessor may 3"e-enier, or tho 
lease shall become void; or (2) in case the lessee renounces liis character as 
such by setting up a title in a third person or by claiming title in Wraself, and 
in either case tho lessor or his transferee does sjpme aot showing his intention to 
determine the lease : • 


(A) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, tho property leased, duly given by one ])art^ to the other. 

(a) — • To the first of these the corresponding section of the Bengal Ted'ancy 
Act is section .44, ol (c), limited by section 45, •which appiy to a non-occupancy 
raiyOrt, but there is no corresponding provision for tenure-holder and necessarily* 
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none for permanent tenuro-liolder, fixed raiyat or oocnpanoy raiyat, who cannot . 
be ejected on this ground at alh 

(b) — To the 2ud corresponds section 44, cl. (a), limited by section 4t6 of this 

Act. • * 

(c) — As, for instance, by sale of the estate or tenure for its own arrears of 
revenue or rent, where the purchaser elects to determine the tenancy (Act XI 
of 1859, BS. 52 and 53 ; Act VII, B. C. of 1855 s. 12 ; Regulation V III of 1879, 

8 . 8 cl., 1 ands. 11, cl. 2 ; Act VIIl of 1859, B. C., es. 66 and 59, Act VIJI of 1863 
ss. 16, 4 j. There are exceptions to these. — Act XI of 1859, s. 51, Act VII, B. 0. 
of 1868, s. 12, see the Appendix). The corresponding sections are ss. 159, J.60 
and 161 of this Act. So it has been held that where the lessor’s interest ter- 


minates, the lessee must also go out. — (Hurish (Jhunder v. Sreo Kali, 22 W. R!, 
274. Marsh, 166). But where the relation is once admitted, it continues, and 
Non-payment of rent mere non-payment of rent does not detormiuf^ the ten- 
doea not determine the 
tenancy. 

(d) — we have a similar provision in section 22 of this Act. 

(e) — corresponds to section 86 of this Act. 

(/) — coiTesponds to section 87. 

(g) — (1) Breach of condition . — We have corresponding provisions in sections 
10 and 18 (with respect to a permanent tenure-holder and fixed raiyat), in section 
25 (with respect to an occupancy raiyat) and section 44, ol.#a and h (with respect 
to a non-occupancy raiyat). ^ 

(g) — (2) Disclaimer. — Mr. Field in a note fo his Digest, p. 17, observes : 
** Under English law' a parol disclaimer of the landlord’s title will olfect a forfeiture 
of a tenancy from year to year or teiiancy-at-will, if the landlord so elect ; but will 
not effect a ft)vfoitHro of a lease for a term certain. ^ But a disclaimer by matter 
of record, as, for example, wdien a tenant in answer to an action for rent denies the 
relation of landlord and tenant ancl sets up a title in himself or some third party 
will work a forfeiture of any lease. The principle of forfeiture by disclaimer, 
so far as it has yot been introduced into these provinces, rests (I believe) wholly 
npon case law; and the cases arc not sufficiently numerous ov exhaustive to have 
given form and shape to the pvihoiplo in its application to this country. I think 
the principle is one which the Courts would properly api)ly in administering 
justice, equity and good conscience (see 4 Kent’s Commentaries, 115) : and I think 
it extremely desirable that the Legislature should define and regulate its applica- 
tion. Having regard to the circumstance of this country, I think mere words 
spoken or the claim by a tenant of a greater interest than he is entitled to (Wood- 
fall, 283 : Smith, 137) ought not to work a forfeiturc ; but I do not think that 
when a tenant in answer to a claim for rent or to avoid a legitimate enhance- 


ment^ deliberately iii Court denies the title of his real landlord and pretends to 
hpld under a rival zemindar, and by way of making evidence in anticipation exe- 
eutea a registered kabijiyatin faypnrof suoli rival zemindar, foi“feifcnre of his right 
ol|, occupancy or whatever other right he pessesses is a reasonable and proper retri- 
bution. That such mala fides is too common — the Zimba system in Backergungo 
is Si irotorious instance— the experienced are aware, and 1 know no more efEect- 
way of Striking a blow at an evil generally complained of than by enacting 
^ ft reasonable rule as to foHeitura by disclaimer. This rule should of course pro- 
for waiver of forfeiture by distraint for, or receipt of, rent accruing after 
'"the forfeiture or W other conduct on the part of the landlord shewing that, 
,being aware of the'Aisolaimer, he had elected to waive it.’* The case kw on 
lihis point has only recently taken a settled form. 

In f aa-lier decisions the Judges were doubtful and observed that it is not 

' Bettled law that such denial works a forfeiture of the 

t tenancx-(M«home^Basiroolkh v. Ahmed Ali, 22 W 
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• B., 448; Srcemutty Ahulya v, JBhyrob, 25 W. fl., 147). A tenant’s state- 
ment that ho has a good title as against a person alleging himself to be 
the assignee of the original landlord, does not constitnfe a foi*feitnre of the 
tenure in* favour of tho landlord or* wafrait the latter in suing for khas* 
possession — (Doorga Krishna v. Sree Banco, 18 W. B., 465), In all theso cases, 
however, it seems to have bedb assumed that the law here allows forfeiture. In 
Siityabhama v. Krisna Chunder, I. L. R., 6 Cal., 55, Garth, 0. J., observed ; 

“ Tho rule of the English law is that where by matter of record, a tenant disclaims . 
his landlord’s title, uud sets up an advei’se title .ip himself oy in some third party, 
ho thereby forfeits his tenancy. But without laying down any absolute rule 
hero with regard to forfeiture in such cases, we think we are clearly justified in 
a* case of this kind in refusing to allow defendants to change the whole nature of 
their defence at the last moment, and to set up in a Court of Appeal a pica which 
they had directly and fi'audulontly repudiated in the Court below.” A, a raiyat 
with rights of occupancy, in a rent suit brought against him by B, tho pimchasor 
of an Aiim mehal, denied the existence of the relationship of landlord and tanaut 
between himself and B, on the ground that the lands occupied by him were not 
included in the Aima mehal purchased by B. B’s rent suit having been dismissed 
for failure of evidence on ^lijs point, B afterwards brought a regular suit to evict 
A and for mesne jirotits. It was held that A, by denying the title of B in the 
rent suit, thereby forfeitedthis rights of occupancy, and became liable to eviction 
— (Mozuharuddin v. Gobind Chunder, I. L. B., 6 CaJ., 436). “ Wo may observe,” 
said 'J’ottefihiim, J., “*that the doctrine of forfeit uref is not entirely unknown to 
the law of landlord and tenant Bengal, for section 85 of the Bengal Act 
Vlll of 1869 diistinctly provides for if in thoievent of the Tlollector being unablei 
from the non-atteflidance of nersous holding tommes apd undortenures, to ascertain 
thorn at tho measurement or any lands urffler that ss3ction.” In a suit brought to 
recover rent in 1877, the defendant set up his lakhoiaj title ; this su^t Avas dis- 
missed. In 1880, in a suit brought by the same plaintiff to obtain khQ,s possession 
of the land in que.stion in the former suit, against tho same defendant and three 
others claiming under the same title as himself, the defence that the land was 
lakheraj wnis set up by all. It Avas held that the case fell Avithiii tho principles 
of the case of Sataj’^abhaina v. Krishna Chnndra and that the plaintiff, wdio had 
«uc(jessfully proved that he had collected rents from the predcoessors of the 
defendarits, were entitled to evict lljcm as trespassers on their failure to provi^ ,, 
their lakheraj title — (Ishan Chundi-a v. Shama Churn, I. L. R., 10 Cal , 41). “ No 
doubt,” observes Norris, J., “ there are various rulings of this Court on this 
point, but it seems to us that the weight of authority is in favour of the view that 
when a tfinant directly repudiates the relation of landlord and tenant and sets up 
an adverse title in himself, tl)e landlord is entitled to take possession of the land, 
irrespective of the period during which tho tenant may have boon in possession ” 
— (Shumsher Aii v. Doya Bibi, 8 C. L. R., 150. Compare also Ram Nuffur I. 
Dhol Gobind, 1 0. L. R., 421 ; Dabce Missa v, Mangur, 2 C. L. R-, 208). 

* But it is doubtful whether under the present Act, the doctrine of disclaini&r 
can be enforced, against a permanent tenure-holder fixed raiyat or an occupancy 
raiyat, or a non-occupanoy raiyat, because sections 10,* 15, 25 and 4A of the Act 
specify the conditions under which the tenants can ba ejected, and they pt^vida 
that ejectment of them is not possible except jinder those conditions, and dis- ^ 
claimer is not one of such conditions. Mr. Ilbert’s observatiqns on this point 
also favour the same inference : 

“ 1 (»nnot advise the Council to give legislative sanction to what may fairly 
Iw described m an obsolescent doctrine of English law. I will not calHt an 
obsolete doctrine, because it still appeals in the text- books. But I call it an. 
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obsoioscent doctrine, because it is very rarely .enforced, and when attempts are 
, made to enforce it,^tlie Courts regard it witli disfavour and limit its application 
^in ever^ possible way. And it appears to me that the doctrine is even more 
'dangerous in Bengal than it is^ii feiigfeind. Owing to a variety of well known 
circumstances, such as the fact ihat the raiyat usually does not derive his title 
from contract, to the compaiativ^ raiity of writtetrogrcemeiits, to the absence of 
definite landmarks, and to tlic shifting from natural causes of such kindmarks 
as exist, it is often a ma< ter of extreme doubt whether the relation of landlord 
and tenant exists l)etween two persons with respect to a particular land. And 
when the existence of such a relation is denied or questioned on either side, we 
are by no means entitled to assume that tUo grounds fur denying or questioning 
it are fraudulent or improper. We have done our best, by various provisions of 
this bill, to lessen tji© number of excuses for alleging this doubt, and to provide 
for cases in which it is alleged in good faith. Thus, we have in section CO carried 
a step further the policy of the Bengal liogistration Act by enacting that where 
pent is due to the proprietor, inaTiager or mortgagee of an estate, the receipt of 
the person registered under the Land Rogistmtion Act, 1870, as proprietor, 
manager or mortgagee of that estate, or of his agent authorized on that behalf^ 
shall be a sufficieivt discliarge for the rent, and the person liable for the rent 
shall not be entitled to plead in defence to a claim by the person so registered 
that the rent is due to any third person. We have Icy another section (sec. 01) 
enabled a tenant, who entertains a bond fide doubt as to the person entitled to his 
rent, to pay the rent into 'Court. Wo have said tfhat wlicii a persorf is sued for 
rent, and admits that rent is due but pleads th%t it is due to a tliiid person, the 
plea is not to be entertained except on terms of payment into Ceurt (sec. 150). 
And wo hare endc^avoured »to help the landlord wlv) is in doubt wdietlier td 
treat an occupant 'as a tenailt or ns a trespasser, by'aufcliorizing him tc claim, in 
a suit for.ticspasB, jiH nltonmtive rdtief. a declaration that the defendant is liable 
to pay for the land rent at a rate to be fixed by the Court (sec. 157). By those 
and other provisions we have ondeavonrod to assist as far as is practicable and 
reasonable, both landlords and tenants ; and 1 am not prepart‘d to go further,** 

"With reference to tlu^ holrV.u*s of a uon-agi’ieultinul holding, as for instance, 
the holder of a homestead, or a surmfr// teiiin-o- bolder, section 111, cl. of the 
Transfer of Property Act will prevail, {bee sections 112 and 117 of that 
Act.) 

(h) — we have a corresponding provision in section 45 of the Bengal Te- 
nancy Act. 

Territories under the Administration of the Lieutenant-Governor 

Of Bengal . — The following distidets are wuthin the Administration of the 
• Lieutenant- Govexmor of Ihmgal : — 

1. Burdwan Division Burdw^an, Bankura, Birbhum, Midnaporo, Hooghly, 
Howrah. ^ 

. ^ 2. Presidency Division: — Twenty-four-Perganas, Khulna, Nuddea, Jessore, 
HSojPshedabad. ^ 

3. Eajshahye Division : — Rojshahye, Dinagepore, Rungpore, Bogra, Pubna, 

p0jeelingi ^uJ^igori, * 

’ Dacca Division :-^-Dacca, Furreedporo, Backorganj, Mymensing. 

, 5. Chittagong Division Xippeiuli, Noakhally, Cliittagong, ChUtagmg Kill 
IWn'ete, 

6.' Patna Division Patna, Gya, Shahabad, Durbhanga, MozufEarpore, Sarua, 

■ ' 7. .Bhaguipore Division iHBhagulpore, Monghyr, Pumea, Malda, Sont^ 
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• 8. Orissa Division :—'Outtack (j/noluMitg Banki), Balasorc, Pitri, Tributary 

Mahals, * • 

9. Ohutia Nagpore Division — Eazarihaghy Lohardugga^ Manhlioonij ' Sing- 

hitoom. • • 


Bhort title. 


CHAPTER .j; 

Pkeliminauy. 

I. (])• This Act may bo called the 
Bengal Tenancy Act, 1885. 


Commencement. 


Act VIII of 1869 (B. 0.) was cliriRtcnod “ The Landlord and Tenant Pro* 
cednre Act, 1869,” by section 111 of that Act. 

I. (2.) It shall ccfmc into force on such date (hereinafter 
called the commencement of this Act) as the 
tocal Government, with the previous sanction 
of the Govemor-Generann Council, may, by notification in the 
local Official .Gazette, appoiift in this Jjclialf . • 

iho d»t« on which the following No! i RcatiopW the 4l9i September im 

Act comeB into opera- appears in the UalciUldi Uasette ol the 9th September 
1885 :-r , • 

. “ In exercise of the powers vesied in him by section 1 (2) of the Bengal 

Tenancy Act, and with the sanctitni of the Go vci’iior- General in Coune>il, the 
Liciitenaiit-Goveriior is jihiiiscd to ileclare that the^Act shall come into force on 
the 1st November 1885.” — R. R, llidey^ 0£g. Secretary to the Guvf. of Bengal. 

• Suits and proceedings pending on the 1st November 1885 :-~See notes 

under section 2(1). ^ 

Previous to 1854, when the Legislative Council of India came into exis- 

TO.6 .anotloh of the x 

GovernoriOeneral iu dcncy Government had power for itself to enact wliat 

Council. • called Regulations ; but in that year this legislative 

power ceased, and until the coming into opemtion of the Indian Councirs Act, ' 
wldcli received the Royal assent on the 1st August 1851, the Legislative Council, 
of India was the sole legislative body, ISince the coming into opera tion of that Act,* 
the power of legislating has, wdlhin certain limits, been restored to "Madras am" 
Bombay, and from the year 18t)2 the Local Legislatures of Bengal, Madras ani 
Bombay, pass Acts accordingly. Under “ The Indian Coimcil’s Act, 1861,” %. e, 
the 24 and 25 Vic. Cap. 67, the Governments of Bengal, Madras ai!d Bombay 
have each power, subject to certain restrictions, to pass Acts. • 

By section 42 of the Act, the Governor-in- Council of each of the Presidencies 
of Madras and Bombay have power, at meetings for the purpose, to make laws 
and regulations for the peace and good Government of such Presidency ; and for 
that purpose to repeal and amend any laws or regulations made prior to the obm* 
ing into opei-ation of the Act by any authority ii^ India,, so far as they alPect duch 
Presidency j hut he has not the power to make any laws or regulatiqps which 
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slmll in any way affect any of the provision^ of the Act, or of any other Act of 
Parliament in force, or that hereafter may be in force in such Presidency ; nor 
by section 43 is it ‘lawful for the Governoi’-in- Council of either Presidency, except 
with the sanction of the Govenfior-tjeneral, previously communicated to him, to 
make regulations or take into consideration any law or regulation for any of the 
following pui*poses, viz. : — ‘ 

1. — Affecting the public debt of India, or the Custom duties, or any other tax 
or duty in force at the time of the ])assmg of the Act, and imposed by the authority 
of the Government of India for the general pui'poses of such Ooveimment. 

2. — Regulating any of the cun*eni coin, or the issue of bills, notes, or other 
paper currency. 

3. — Regulating the conveyance of letters, by the post office, or messagcs*by 
the Electric Telegraph, within ibe Presidency. 

4. — Altering in any way the Penal C^ode. 

6. — Affecting the religion or religious rites or usages of any class of Her 
Majesty’s subjects in India. 

6. — Affecting the discijdino or maintenance of any part of Her Majesty's 
Military or Naval Force's. 

V. — Regulating patents or cop rights. . “ 

8. — Affecting the relations of the Government with Foreign Princes or 
States. « . . 

It is, however, provided by this sc(jtion fhat no law or provision of any law 
or regulation which shall have been made by any ftueh Govcrnor-in-Council, and 
assented to by the Governor- General as afore^Jd, shall be deemed invalid only by 
reason of its relating any of t he •jm eposes coiu]>riHed in the above list. 

Under ibe powers co:yiaineel in section 44, the Govemor-Kjrenei’al in Coundil, 
on the 17tli January 18l)2, proclanfation, extendeiL. tlie provisions Cf the Act 
touching the making of laws and*regulaiions for the peace and good Government 
of Madras and Bombay to the Bcngjil Division of tl»3 Presidency of Fort William. 
By the same section he has power, from time to time, in liis discretion, subject to' 
the provisions of section 49, to exieiul the same provisions to the North-Western 
Provinces and the Punjab ; and by section 4t>, ho is further empowered to con- 
stitute from time to time new provinces, to which the provisions of sections 42 
and 43 shall be ipplicable, and to appoint a Lieutenant-Governor to any Provinse 
so constituted in like manner as is provided by Act 17 and 18 Vic., Cap. 77, 
respecting the Lieutenant-Governors of Bengal and the North-Western Provin- 
ces ; and by section 48, it shall be lawful for every such Lieutenant- Governor in 
Council thus constituted to make laws for the good Government of his respective 
province. 

The Governor- General in Council has power by section 40 to declare or 
withhold bis assctit to the laws and regulations passed by such Governors or 
^liieutenant-Goveniors in Council under the authority of the Act. Her Majesty 
,by section 41 has also power to^ disallow the same. 

' i. This brief account will show the necessity of the assent of the Goverpor- 
Ceneral in Council to every Act, whether it bo passed by his own Council or by 
Jh*' Lieui^nanl-Govern6r in Council. Hence also the operation of the Act as 
IseMled by the Local Go’sernment needs to be sanctioned by the Governor- General 
, iw Council. 

Act X of 1859 commenced to have effect fi*om and after the let day of August 
tAA Afita. section 167 of that Act. Section 106 of Act Till • 

, ^ of 18C9 (B.O.) provided : “ This Act shall take effect in 

districts in the provinces subject to the Lieutenant-Governor of Bengnl, 

> ,t6v ibe said Lieutenant-Governor shall extend it by an order published in 
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Local extent. 


tlie Calcutta Gazette, and therefore tlys Act shall commehce and take effect in the 
districts named in such order at the day and time; which shall bo in such order 
provided for the commencement thereof.” • 

• * • 

I. (3.) It shall extend by its own operation to all the 
tcrritofics for the time*bein» under the adminis- 
tration of the Lieutenant-Governor of Bengal, 
except the town of Calcutta, the division of Orr.a, and the 
scheduled districts specified in the third part of the first schedule 
of . the Scheduled Districts Act, 1874 ; and the Local Govern- 
ment may, with the previous sanction of the Governor- General 
in Council, by notification in the local official Gazette, extend 
the whole or any portion of this Act to the division of Orissa or 
any part thereof. 

The Act extends by its own vigour to the whole of the territories under tho 
administration of the Lieutfcnant-Governor of Bengal, except the town of Cal- 
cutta, the division of Orissa, and the Scheduled Districts. 

It will be noted that, while the Lieutenant-Governor can extend the Act to 
brissa or the Scheduled Districts, he cannot extend it to 
Gov^nment tho town of Calcutta, lie canufit again withhold the ex- 

tension of t^o Act from any of his territories except Cal- 
cutta, Orissfl/f ov the Scheduled Districts. 51’he Act extends to his ordinaiy 
tehritories hy its oitn vigoiiy. 

The Lleutenaiit-Goveriwu^is specially empowered to oxtencT the whole Act or 
any portion of it to the Onssa Division, with the sanction of the Gpvornor- 
General in Council, and ho can, with like sanction, extend the Vhole or any por- 
'tion of it to any Scheduled District under the power conferi-ed on him by the 
Scheduled Districts’ Act. Section 5 of that Act provides : ‘‘ The Local Govern- 
ment, with the previous sanction of the Governor- General in Council, may, from 
time to time, by notitication in the Gazette of India, and also in the local Gazette 
(if any), extend to any of the Scheduled Districts, or to any part of any such 
Distrhit, any enactment which is in force in any part of British India at the date 
of such extension.” Section 8 of tlic same Act provides : “ The Local Government, 
with the previous sanction of the Governor-General in Council, may, from time to 
time, by notification in the Gazette of Lidia and also in the local Gazette (if 
any)- * 

(a) declare wliat enactments arc actually in force in any of the Scheduled 
Districts, or in any part of any such district ; 

{h) declare of any enactment tliat it is not actually in force in any of the* 
said districts, or in any part of any suNi district*; 

• (c) correct any mistake of fact in any notification issnod under this section : 

Provided that a declaration once made under clause (a) or clause (6) of thia. 
section shall not be altered by any subsequent declaratmn other thai»a declara* 
tion under clause (o) of this section.” • • 

Bent Law in the town of Calcutta.-^*^ The laif* generally to be applied by this^ 
Court within Calcutta is the common law of England, subject to exceptions, 
qualifications, and additions which it is unnecessary at present to notice. By 
section 17 of 21 Geo. HI, Cap. 70, it is provided that ‘ inheritance and succes- 
sion to lands, rents and goods, and all matters of pontract and dealings between 
party and party, shall determined, in the case of Hahomedans, ^ tho laws 
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and nsa^a of Mahomodarfa, and in the case gf Q-entoos, by the laws and usages of 
Gontooa/ In the absence of e^cprosa anthority, I am of opinion that tenancy orea* 
ted by express contSact between Uiiidns in Calcutta is within the words ‘ matters of 
contract and dealing between ^^paity and party ^ in 21 Geo. Ill, Cajf. 70, section 
17, and the right of the parties and the incidents of the tenancy must be govern- 
ed by Hindu Law *’ — (1. L. B.,,5 Cal., 688, per Wilson, J., in Russiklal Muduk r. 
Lokenath Kurmokur). In Madhnb Chundra Paramanik r. Raj Koomar Das, 14» 
B. L. R., 76, however, it has been held that the Contract Act is applicable to 
Hindus residing in Calcutta,* and that the Statute 21, Geo. HI, Cap. 70, which 
applied to the Supremo Court and gave to Hindus the right to have matters of 
contract decided by their own laws, became, if its provisions ai)ply to the High 
Court, part of the law of that Court not by virtue of the Statute itself, but *by 
virtue of the Charter, which was subject to alteration by the Governor-General 
iu Council ; and having ceased to have any operation as an Act, it was unrieces- 
sary to repeal it expressly by the Contract Act. “ Section 37,” observed Couch, 
0. iT., in this case, “ of Act IX of 1850, by which tlio Small Cause Court, Cal- 
cutta, was regulated, provides that the Judge of the Court shall be empowered 
to determine all questions as well of fact as of law and eqnily, as adniinisterod 
in the Supremo Court, in all cases which they have authority to try. The words 
* as administered in the Supreme Court,* must be construed as referring, not to 
the law or equity which might at the time when the Act was ]).‘issod, bo ad* 
ministered in the Supreme Court, but to the law or equity administered at the 
time of the suit. The intention of the Logisli»t-ure \fas that tho*Small Cause 
Court having been given to it a jurisdiction ^ entertain suits which were not 
allowed to be brought iu the Supi‘UJne Cohrt, there should be a i^uiformity of law 
or equity in the two Courts. If the law or equity £yLlininist(«’ed in the Supreme 
Court w^as, either 'by legislation or th(f dooisions of tl 4 ) Judges, in any way alter* 
©d, I think it was the duty of the Small Cause Court to adopt such alteration, 
and from time to time to decide the <]|uo.si ions whidi came bcb)re it in the same 
way as they would be decided in the Supremo Court, Then Act XXVI of 1864‘ 
was passed for the purpose of extending the jurisdiction of the Small Cans© 
Court ; and by section 16 it is^rovided that it and Act JX of 1850 shall be read 
and construed as one Act, as if the several provisions contained in Act IX of 
1850, not inconsistent with the provisions of the latter Act, were repealed a»d 
re-enacted in it. The effect of that appears to be that from the time when Act 
XXVI of 1864 was passed, the Small Cause Court was regulated by a new Act 
consisting of such of the provisions of Act IX of 1860 as woro not inconsistient 
with Act XXVI of 186 1, and also of the provisions contained in that Act. if 
you incorporate, as you Tuiist, section 37 of Act IX of 1850 with the Act of 1864, 
it would literally read that the law to be administered in the Small Cause Court 
is the law whidh was administered in the Supreme Court ; but it is clear that 
♦this could not have been the intention, because the Supremo Court had ceased 
to exist, and the KCigh Court had been substituted for it. And the first section 
of Act XXVI of 1864 says that the words ‘Local Government’ and ‘High 
Gbnrt * as used in that Act, were to bear the same meaning as the words ‘ Gover- 
nor in Gounoil ' and ‘ Supremo Court ’ as used in Act IX of 1850. The result 
i© JLhat by virtue of AsPt XXVI of 1864 suits in the Small Cause Court were to 
• decided according to the h/iw or equity administered in the High Court, 
jj: I’hen the question is, what is the law which is administered in this Court ? The 
;;Ciiartep of 1865^ in the 19th clause, provides for that. It is : ‘ W© do further 
; ^ that with respect to the law or equity to be applied to each case comiug 

belb^ ibe.said High Court of ^di(»iture at Fort William in Bengal in the ©iteir* 
, of it© Ordinary Original Civil Jurisdiction, such law or equity shaU bO the 
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law or equity whioh would have l^en applied by thb said High Court to such 
case if these Letters Patent had not issued.’ This, renders it necessary to see 
what was the provision in the Charter of 1862. 01. 18 of that Charter is : ‘ We 
do further brdain that, with respect to*theU\^ or equity to be applied to each • 
case coming before the said High Court of Judicature at Fort William in Bengal 
in the exercise of its Ordinaiy Original Civil Jurisdiction, such law or equity 
shall (until otherwise provided) be the law or equity which would have been 
applied by the said Supreme Court at Calcutta to such case if these Letters 
Patent had not issued.* It is to be the law or equity which w uld have been 
applied by the Supreme Court of Calcutta if the Letters Patent had not issued^ 
but the law or equity to be administered in the High Court, does not depend 
upon any previous Act of Parliament. The Act 21, Geo. HI, Cap. 70, which 
gave to Mahomedans and Hindus the right to have matters of contract and deal- 
ing between party and party, inheritance and succession, determined by their 
laws and nsages, was an Act which was applicable to the Snprome Court. If tha 
provision has effect in the High Court, it is not by virtue of the Act, but by 
virtue of the Charter, which by its terms introduces into it the directions con- 
tained in the Act. The right or privilege by the Contract Act was passed (sub- 
ject to T^hat I shall say as* to that Act) no longer dependent on the Act of Geo. 
Ill, but upon the Charter itself. Her Majesty liad power by the Act which 
authorized the establishment of the High Courts to give to them such jurisdic- 
tion as she thought fit, *and to make the provisions which are contained in the 
Charter ; and all that Is done is to provide that the law or equity to be applied 
to each case shall, until otherwise |^‘Ovided, be the law and equity which would 
have been applied by the Supreme Court. J Until otherwise provided * shows 
tlfiit there was an iatontiou ^to give to the Government here in its legislative 
capacity a -power to make iilteratiohs whioli would affect this f^rovision. There 
are not only those words, but there is the 44th» clause of the Charter of 1835, 
where it is expressly declared that the provisions in it are subject to thJ legisla- 
'tivo powers of the Governor- General in Council, 

** Therefore we have to see whether Act IX of 1872 governs cases between 
Mahomedans or Hindus brought before the High Court in the exercise of its 
Original Jurisdiction. If it does, it will certainly also govern cases which have 
to bo decided by the Small Cause Court. TJie first section says in the most 
general terms that the Act is to extend to the whole of British India. These 
words would certainly include the limits of the Original Jurisdiction of this 
Court, and all persons living within those limits, who sue or are sued iu it. Un- 
less we find in the Act something to limit the meaning, we ought to come to the 
conclusion *that this was the flitention of the Legislature. There are several 
illustrations in the Act which show that it was the intention of the Legislature 
to apply it to Hindus. It was replied to this by Mr. Bonnerji that these illustra- 
tions may be accounted for by the Act Toeing applicable to Hindus in the mofussiV 
and that it does not follow from them that it was*the intention to apply it within 
the, limits of the Original Jurisdiction of this Court. Still, the circumstances 
that it was evidently the intention of the Legislature that it should apply to 
Hindus beyond the limits of the Original Jurisdiction make it more Jncumbent 
on a person seeking to establish an exception in respect the Original J urisdic- 

tion to show that the exception is apparent iif the Act. There are no wordsH^ 
showing that it was intended that there should* be such exceptiou. The only 
pro^ion which might raise a doubt about it is that which follows in the first 
section, where it is«said : ‘ The enactments mentioned in the schedule hereto are 
repealed to the extent specified in the third column thereof, but nothing herein 
contained shall affect the provisions of any Statute, Act or l^gahttion not hero- 
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hj expressly repealed, noi^ any usage or custom of trade, nor any incident of any 
contract, not inconsistent with the provisions of this Act.’ The grammatical 
construction of this is that the words ‘ not inconsistent with the provisions of 
jihis Act,’ apply to any * usage pr Custom of trade,’ or ‘ any inoident*of contract.* 
This excludes any repeal by implication, because the Legislature has said that, 
unless the enactment is mentioned in the schedule, it is not to be affected by the 
Act. This Act of Geo. Ill is not mentioned in the schedule, and therefore it 
cannot be considered to he repealed. This would be important if it had been 
necessary to repeal the Act of Geo. Ill, and there would have been great diffi- 
culty in deciding the question 'Before us. But for the reasons I have stated, it 
was not necessary to do so. The Act of Geo. Ill had ceased to have operation 
as an Act. The Court to which it applied had ceased to exist. The Babstance 
of it, no doubt, continued to be the law till the Contract Act came into force, but 
it was the law by*virtue of the Charter which was subject to alteration by the 
Legislative power. For those reasons I think that the Contract Act must be 
considered to apply to the present case.” 


Rent Law in the Division of Orissa In Orissa, Acts X of 1H59, VI, 
BcO. of 1862, and IV, B.C. of 1867 are in force. For districts of this Division, 
BOO ante, p. 18 ; the mahal of Banki which was once a scheduled District is now 
yicluded in Katak by Act XXV of 1881. 

Rent Law in the Scheduled Districts Part III* of tbo First Schedule 
of Act XIV of 1874 specifies the following distrjets as«the Scheduled Districts, 
Bengal : ^ 

IKstirets, * * Beni Law in force therein. 

T T 1 • • J n r -n* • • (Acts X of 1859, VI, B.C. of 1862, 

I- -Jalpaigow^and Dafj§elmg Divisions. ^ and4V, B.C. of 1867: 

II.— <3hittago?jg Hill Tracts fAot XXII ( Section 17 of 21 Goo. Ill, Cap, 
of 1860). ( 7(J ; s. 1 of Act IX of 1872. 

C Reg. VIII of 1793, V and XVIII 
\ of 1812, Reg. Ill of 1872. 

C Acts II of 1869, B.C. and I of 1879, 


III. — The Sonthal Parganas. 

IV. — The Chutia Nagpur Division. 


i B.C. ; Act X of 1859. 


V. — The Mahal of Angul and Banki f 
(Banki has been withdrawn from 
the Scheduled Districts by Act- 
XXV of 1881 and annexed to 
the District of Cuttack). 


Section 17 of 21 Geo. Ill, Cap. 
70; S.1 of Act IX of 1872. 


‘ Rent LftW in ^M^sam *. — ^Act X of 1859 does not apply to Assam--^^^|pBidha 
Narayan v. Man Kqjch, I. L. R,, 9 Cal., 330 ; but see Konavam v, Dhmdram, 
1. L. R.,6 Cal., 196.) In Sylhet, however. Act VIII of 1869, B.C. does pi^^il.— 
See STotiffcation of the 24th February, 1870, (Calcutta Gazette of 2nd March. 1S70, 
»; 361); also notification, No. VII of the 22nd August, 1878, (Government of 
India ChittHie, of the 12{h August, 1878, part I, p. 533). 

» f Looal extent of tiSe old Acts :—Aot X of 1859 extended to the Presidency 
of Fori WiUioBi in Bengal. Under section 106, Act VIII of 1869, B.C., was ex*, 
leaded: by ah order of the Lieutenant-Gbvernor of Bengal, dated the 24th FebrU'^ 
mim to aU. the districts mentioned at p. 13, ante, except those italioii^ 
i^l^t srae iheii a Bengal district in the Dacca Division and the Act was extendp 
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(1) The enactments specified in Schedule I hereto an- 
nexed ar^epealed in the territories to which 
. this Act extends by its own operation. 


The Act comes into operation frbm the 1st November 1885, and from that 
date the enactments speci^cd in schedule I stand repealed. 

. ed before h.owe ver, does not make any provision i. j to t he suits and 

btr 1886 to bo governed proceedings commenced befdre it comes into operation. 

^ ® ° ^ ’ Are they to be governed the old or the new Act ? Act 

VIII of 1869 (B. 0.) provided that “ whenever any suit or other proceeding 
under the provisions of the Acts in the schedule (D) mentioned, or any of them, 
shall, at the time when this Act comes into operation in any place have been 
instituted before any Collector or other officer, having, under •the provisions of 
the same Act, or any of them, jurisdiction in such suit or proceeding, such suit 
or proceeding and all appeals therein shall ho heard and determined, and execu- 
tion of any decree or order therein shall be had, and the practice and procedure 
shall be such and the same, as if this Act had not been passed” (section 108). 
The new Act has not a similar provision. Wo must, therefore, road this Act 
with section 6 of the General Clauses* Act, which provides : “ The repeal of any 

Statute, Act or Regulation shall not affect any proceedings commenced before 
the repealing Act sliull'h'ave come into operation.” It has been held by a Full 
Bench of the Bombay* High ^ Court that the words any proceedings ** in the 
above section included all proceedmgs in any suit from the date of its instii^tion 
to its final disposal, and thex’cfore mcluded proceedings in a 4 )peal — (Ratau Wit^nd 
SJiri Chaiid v. rfaninanti*av Shibakaah, 6 Bom. H. C, Rep,, 166.) With this view 
of the socstion, Garth, C.J.* agreed (in Run jit Sing t. Mcherban Koer and a 
batch of cases, f. L. R., 3 t/al., 662, F. B.;*2 C. L. R., 391.) In this case 
Mr, Justice Jackson observed^: “We ought also to hold that section 6 of*Act I of 
• 1868 will also cover specific proceedings taken in execution of a decree which 
have been commenced before tho Code came into force, i. e,, before the repealing 
Act became operative. By making this use of tho 6th section of the General 
Clauses’ Act and by taking tho view which I have taken of the effect of section 3 
of the Civil Procedure Code, it seems to me that all difficulty is avoided. The 
]^rovisions of the Code will thou have no retrospective effect so as to injure any 
^.,|jjight of actiomor right of appeal existing at the time when the Code came into 
' effect ; at the same time that tho procedure as intended by tho Legislature will 
oofiae into force with all its incidents in every case at tho time indicated, that is to 
say, (1) title procedure in suits instituted after the Code came into force will be 
wholly subject to its provisions ; (2) the procedure in suits commenced before it 
came into force and pending at that time will be regulated by t1>e previous Jaw 
up to decree, and by the Code after decree ; and (3) the pi!lk3ednre after dccrea 
in suits determined before tlio Code came into force would thereafter be governed 
entirely by the Code as to new proceedings, but not as to proceedings already 
cwiimenced, which, according to the view now suggested, are specifically protected 
liy Act d of 1868.” This view will apply with modi^caiion to the new Act. 
Suits or execution proceedings of decrees or appeals covivienced before the 1st 
November 1885 will be governed by the old Act. • And Jo in respect of deefeea^ 
obtaiued before the 1st November 1885, proceediuL^s or appeals commenced after the 
Act <^me in^ operation wiU bo governed by the old Act— See Mangal Pershad 
^^Dichit t;. Grija J^nt Lahiri, 1. L. R., 8 CaL, 51, P. C. in which their I^rdihips 
held that all, applications for ex^utionof adecree areApplications in the suit v^ch 
result^ in that decree. This is consistent with%ectioad08 of the old Act. So in 
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Behary Lai v, Goberdhnn,*!. L. R., 9 Cal., 446 which though reviewed enunciateaL 
the principle. (Compare Obhoy Chum Kobndoo v, Golam AH, I. L. R., 7 Cal., 
413 ; Uda Begnm V9 Imamudm 1. L. R., 2 All., 74 ; Syud Nadir Hossein v. Bissen 
•v;|0hand, 3 C. L. R., 437 ; Blahi Bdcsh v, l^arichow, I. L. R., 4 Cal., 825 ? 3 C. L. R., 
593 ; Chinto Joshi v. Khrisnaji Narayan, I. L. R., 3 Bom., 214 ; Narandas v. Baj 
Mancha, 1. L. R., 3 Bom., 217 Vidyaram' v. Chardra Shikaram, I. L. R. 4 Bom., 
163 ; Thaknr Persliad v, Ashan Ali, I. L. R., 1 All., 668). 

In Huro Snndari v. Bhojohari, 1. L. R., 13 Cal., 86, the question was 
directly raised, and the Court (Wilson, and O’Kineally, JJ.) delivered the fol- 
lowing judgment : 

“The question raised in this case is whether an appeal lies. The decree 
appealed against was a rent-decree of such a character t^t under section 102 
of the old Rent Act (VIII of 1869 B.C.), no second appeal would lie to this 
Court. After the^ date of that decree, the new Rent Act (VIII of 1886) was 
passed, and that Act repealed Section 102 of Act VIII of 1860 and substituted 
other provisions on the subject and, wo may take it for the purpose of the pre- 
sent point, that those provisions are such that the present appeal would not be 
excluded by them. — The question whether this appeal lies or not, depends on the 
construction of section 6 of the General Clauses’ Act. (I of 1868). That section 
says “ the repeal of any Statute, Act, or Regulation^shall not aifect anything done 
or any offence committed, or any fine or penalty incurred, or any proceedings 
commenced before the repealing Act shall have comb •into operation.” The 
question is whether the ,words “ any proceedings commenced before the re- 
pealing Act shall have come into operatio|i” include an appeal against a 
decree made before the passing of tlio repailing Act. If they do, t|>e i;epealing Act 
cannot give the right of an appeal in this case. We think that there is clear 
authority for saying that thb^ord “ puoceedings ” in sec. 6 of the General Clauses' 
Act does include an appeal. In tlii) case of Mungul Pershad Dichit against Girija 
Kant Lahiri, reported in Indian Law Reports, VIH, Calcutta, page 51, a very 
similar question was before their Lordships of the Privy Council with regard 
to the constmetion of the Limitation Act (IX of 1871). By section 1 of that 
Act, nothing contained in certain portions of the Act was to apply to suits 
instituted before the 1st of April 1873 ; and it was held by their Lordships 
that applications for execution in suits instituted before the passing of th%t 
Act fall within those terms. Their Lordships said : “ It appears to their 
LoiilshipB that a thing which applies to an application in a suit applies 
,to the suit, and that an application for the execution of a decree is an 
application to the suit in which the decree was allowed.” > If an application 
foit the execution of a decroo in a suit is a pmcecdiug to the snitf it would 
seem to follow that an appeal is also a proceeding to the suit, and the word ‘ pro- 
ceedings * appears to bo quite as wide a word as ^ suit But on the point before ns 
there are no less direct decisions. In the Case of Ratan Chand Sriohand against 
Honumuntrav Shibohas, reported in VI, Bombay High Court Reports, page 166, 
the question was raised in this way : There was an Act in force under which^n 
appeal was given in certain cases. That Act was repealed and on the date^n 
. v^hioh it wgs repealed, the decree in question had already been passed but no 
. ap|ieal had been filed and the question was whether on the construction of section 
of the General ClauseS* Act, the word “ proceedings ” in that section incltided 
i , an appeal, — ^whether, therefore, fho appeal lay. The Court held that an appeal 
a part of the “ proceedings ” and therefore was not affected by the repealing 
, The same view was taken by two Judges, the present Chief Justice 
‘ J*t in a f'nll Bench of thm Court, in a senes of cases reported in the 

Law Reports, 3| Gal., pa^ 662 and the same view was also taken bjr a 
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« 

PtiII Bench of the Allahabad High Court in the case of Thakur Prosad against 
Asshamally reported in the I. L. R«, Vol. I., All., p^e 66. These cases are on all 
fours with the present case with this exception that^ there an« appeal was given 
under the ^pealed Acts, and it is held tj^at the repealing Act did not take awaj , 
^e appeal, here the repealed Act did not allow an* appeal. It follows on the same 
principle that the repealing Act cannot give an appeal. We hold therefore that 
no appeal lies in this case. The appeal will bo dismissed with costs.” 

So in Buie No. 734 of 1886 (No. 462), decided on the 201 ji Hay 1886, the 
Court (Hitter and Grant, JJ.) observed : * 

“ We think that this rule must be made absoitlte. The application for execu- 
tion in this case was made before the new Rent Act came into operation. The 
attachment and proclamation were also made under the old Act. In that state 
of things, although the sale took place after the new Act came into operation, it 
does not apply to the present case. Section 6, Act I of 1868, ia quite clear upon 
that point. That being so, the Lower Court had no power to set aside the sale 
under the provision of the new Act. The order of the Lower Court will be set 
aside with costs.” 

But in Rule No. 798 of 1886 (No. 400), decided on the 27th May 1886, the 
High Court seems to have adopted another view. The Court (Prinsep and 
Beverley, JJ.) observed : * 

“ Execution of the depree for arrears of rent obtained by the petitioner was 
taken out on the 6th of January last. Tho proceedings therefore, in our opinion 
would be regulated by the Bengal Tenancy Act of 1885. The tenure of tho 
debtor was attached and advertised for sale. A claim was made by third party 
to have two-Jhirds of this tenure exempted frpm sale as having been purchased 
by him. The Mc^nsifE found that the claimant had purchased one-third and 
accordingly exempted that* one- third share from sp^le. An objection has been 
raised under Section 170 *of the Bengal Topancy Act to the effect that the 
Moonsiff acted without jurisctiction. That Section provides that the S^tions of 
tho Code of Civil Procedure under which such an order could be passed shall not 
apply to a tenure or holding attached in execution of a decree for arrears due 
thereon. Under such circumstances we set aside the Moonsiff*s order as without 
jurisdiction. We make the rule absolute with costs.” 

, In this case, however, it does not appear whether the decree was obtained 
before the new Act came into force ; and the attention of the Court does not seem 
to have been drawn to Section 6 of the General Clauses’ Act or to Mai^al Pershad 
Dichit V. Girija Kant Lahiri, I. L, B., 8 Cal., 61, P. C., in which their Lordships 
held that an application for execution of a decree is an application in the suif 
which resulted in that decree, and that therefore if the suit is instituted under 
the old Act, the application for execution though filed after the new Act came into 
force is substantially a proceeding commenced under the old Act. 

The following extracts from Maxwell’s Interpretation of Statutes (pp. 

202) may help the reader to some extent on this f>oiat : • 

j' ** Upon tho presumption that the Legislature does not intend what is unjust 
rms the leaning against giving a statute a retrospective operation. It is a 
general rule that all Statute are to be constxued to op6i;^te in future, unless from 
the language a retrospective effect be clearly intended. Nova constiiutio fuiuris 
formam imponere debet, non prmteritis. ^ It has-been s&id that nothing but 
and express words will give a retrospective elEedt to a Statute, and that, however 
much the present tense may be used in it, it must be construed as applying only 
to future matters. Even a Statute which confers a benefit, such as abolishing a 
tax, would not be construed retrospectively to relieve the persons in the property 
alr^y subject to the burden befcm it waa abol^d. * • « 
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It is wEere the enstctment would prejudicially affect vested rights^ or the^ 
legal character of past ActS) that the presumption against a retrospective opera* 
tton is strongest. /Every Statute which takes away or impairs vested rights ac* 

• ^uired under existing laws, or creates a pew obligation, or imparts a new duty, or 
attaches a new disability in respect of transactions or considerations already past, 
must be presumed, out of respept to the Legislature, to be intended not to have a 
retrospective operation. ♦ * * 

“ Where the law is altered ponding an action, the rights of the parties are 
decided according to the law ‘as it existed when the action was commenced unless 
the new Statute shows a clear intention to vary such rights. * * # 

“ However when the intention is clear that the Act should have a retrospective 
operation, it must unquestionably be so construed, however unjust and hard the 
consequences may appear. Thus, after the passing of Lord Tenterden’s Act, 9 
Geo. 4, C. 14, winch enacted that in actions grounded upon simple contracts, 
no verbal promise should be “ deemed sufficient evidence *’ of a now contract to 
bar the Statute of Limitations, it was held that such a promise given before the 
Act, and which was then sufficient to bar the Statute, could not be received in 
evidence in an action begun before, but not tried till after the passing of the Act. 
This decision has been supported on the ground that the time for deciding what 
18, or is not evidence, is when the trial takes plac^ ; and that when the Act told 
the Judge what was, and was not then to bo in evideij^oe, he was bound to decide 
in obedience to it. Some stress also was laid on the cirCnhistance that tbe Act 


did not come into operatjpn until eight months qf ter its passing ; and the con- 
cession of this interval was thought to show tli^t the hardship in question had 
been in the contemplation of the Legislature, -and had been thus prpvided for. On 
this ground, it was held that the ll and 12 Viet. C. 43, S. ll,u whicfi limits tlm 
time for taking s^iramary piyjceedinga befoi'e justice to six months from the time 
when the matter complained of arqpe, was held fatal fo proceedings begun after 
the passfiig of the Act, in respect of a matter wljich had arisen more than six 
months before it was passed; though the interval between the passing of the 
Act and its coming into operation was only six weeks. Tf the Act had come into 
immediate operation, it was observed, the hardship would have been so great, 
that the inference might have been against an intention to give it a retrospective 
operation; bat the provision suspending its operation, for, however short a tim^ 
Was to be taken as an intimation that the Legislature had provided the period 
within which proceedings respecting antecedent matters might be taken. 

In the same way the IGth section of the Mercantile Law Amendment Act 
,i656, which enacted that no person should be entitled to commence an actibn 


after the time limited, by reason of his being abroad or in prison, w».s held to 
ft^ply to causes of action which had accrued before the Act was passed. Bui 
fiom^ weight was due to the circumstance that another section of the same Act 
' kept alive in express terms a cause of action already accrued, and thus afforded 
the inference that no such intention had been entertained, as none was expressed^ 
aa re^rds cases under the 10 tb section. 

“ In both, of the above cases, however, the construction, though fatal to ijie 
' } m!lforoemen^;Ol a vested i^ght, by shortening the time for enforcing it did not in 
- terns take away any such right ; and in both it seems to fall within the general 
the prasunf^tion against a retrospective construction has no appli- 
to enactments which affebt only the procedure and practice of the Courts, 
where the alteration, which the Statute makes has been disadvantageous to 
the parties,, Aithonghto make a law for punishing that which, at the time 
not punishable is contrary to sound principle; a law 
merely altera the prooeduiJb may, with perfect propriety, be made applica- 
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•ble to past as well as to future irauf^ctions ; and no secondary meaning is to be 
sought for an enactment of such a kind. It does not follow that because a 
suitor has a cause of action, he has also a vested right to enfefree it by the course 
of procedurb and practice which was in fovee '^lejj he began his suit. He has only • 
the right of prosecuting it in the manner prescribed for the time being, by or for 
the Court in which he sues ; ^nd if an Act of the Parliament alters the mod^ of 
procedure, ho has no other right than to proceed according to tho altered mode. 
The remedy does not alter the contract or the tort ; it talpes away no vested 
right, for the defaulter can have no vested right in a state of the law which left 
the injured party without, or with only a defective remedy. If the time for 
pleading were shortened, or new powers of amending were given, it would not 
be open to the parties to gainsay such a change ; the only right thus interfered 
with being that of delaying or defeating justice} a right little worthy of 
respect. • 

“ When the Legislature gave a new remedy for enforcing rights in the 
Admiralty, by the Admiralty Acts of 1840 ai^ 1861, those Acts were held to 
extend to rights which had accrued before the new remedy had been provided. 
So, the Court of Chancery which acquired jurisdiction under the 23 and 24 Viet, 
c. 35, to felieve in respect of the forfeiture of a lease in consequence of a breach 
of a covenant to ensure, exercised this new jurisdiction whore the breach occurred 
after, but the lease ht^d betm made before the Act was passed (throe other cases 
are stated). 

“ But fho new probeduro* would be presumedly inapplicable, where its appli- 
cation would involve a breach of faith between the parties. # * # ” 

The reades will consider the argubients about the teftiporary suspension of 
iSie Act, about fclm proce^nre, and about a now remedy quoted above with refer- 
ence to the Bengal Tenan^jy Act, sectioifs 174 and* 153, anTl other provisions. 
That this Act has some retrospective provisions (ss. 178 and 37) should also bo 
considered with reference to these arguments. • 

The enactments in Schedule I are repealed. — For the nature of those 
enactments, see the Schedule, for the enactments repealed by Act X of 1859 
and Act VIII of 1869 B.C., see the Introduction ante^ and also the Schedule I 
and notes. 

2. (2), When this Act is extended to the Division of Orissa 
or any part thereof, such of those enactments as are in force in 
that division or part, or, where .a portion only of this Act is so 
extended, so much of ^em as is inconsisteut with that portion, 
shall he repealed in that division or part. 

As to the enactments now in force in Orissa, see sectionl (3), and notes, p. 18. 

2. (3). Any enactment or document referring to any enact- 
ment hereby repealed shall he construed to refer to this Act oc to 
the corresponding portion thereof. * 

Doonment is “any matter expr^sed or fesoribe^ upon any sal 3 C|tan<»*fiy^ 
taeans of letters, flgnres, or marks, or by more than one of those means intended 
to be used, or which may be used, for tw purpose d recording that matter«(U as 
isridenoe of that matter ” (Indian ErideDoe Act, a. 3 \ Indian Penal Co^, al 29.) 
This definition is wide enon^ to inclnde not^oatioBs, mles, or orders by 
the Government or the High Ooiut. , 



u 


.THE BEKGAL TEHAKCT ACT. 




[SEO. 2« 


But sappose there is* a docnment prior to 1st November 1885 in which the. 
parties agree that enhancement of rent will be allowed under the Rent Act then 
m existence at a certain rate after a fixed number of years, will that document 
• be construed to refer to this Act^^ atfd will section 29 operate as a bai^P Literally 
construed, the sub-section may go to that extent, but I don’t think, it was the 
object of the Legislature, to cover such a case. 

2. (4). The repeal of any enactment by this Act shall not 
revive any right, privilege/ matter or thing not in force or existing 
at the commencement of this Act. 

The original section in the Rent Commission Bill had another word ‘ enact- 
ment ’ before the word ‘ right,* but it has been omitted. There was another 
sub-section : 

This repeal shall not affect 

“ (a) the past operation of any enactment hereby repealed, nor anything 
duly done or suffered thereunder ; nor 

“ (6) any right, privilege, obligation or liability incurred under any enact- 
ment hereby repealed ; nor 

“ (c) any investigation, legal proceeding or re»ie4y^n respect of any such 
right, privilege, obligation or liability as aforesaid ; and any such investigation, 
legal proceeding and remeefy may be carried on as if this Act had not •passed.” 

Regnlation XLI of 1793 provided in confoxmity with English maxims — (1) 
that one part of *a regulation is to be construed by an- 
OonpoU whole may stand ” (section 19) ; (2) “ thaPfc 

•sd the G-enoral Clauses’ if anj^ regulation differs from a former regulation, either 
^ wholly or partially, the new regulation is to bo considered 

as a virtual repeal ^of the old one so far as it may differ from the latter, provided 
that the now regulation be couched in negative terms or by its matter necessarily 
imply a negative ” (section 20) ; and (3) “ that if a regulation that rescinds 
another regulation is itself afterwards rescinded, the original regnlation is to be 
considered as revived without any formal declaration to that purpose ” (section 
21). The whole of this Regulation was repealed by Act VIII of 1868 save aa 
provided in section 1 idem, q, v. Section 2 of Act V of 1867 (B.C.) provides: 
** V^enever any Act shall after the time fixed for the commencement of this Act 
be passed repealing in whole or in port any former Act or Regnlation, and suph 
Act shall itself be repealed, such last repeal shall not revive the Act or Regula- 
tion or provisions before repealed, unless words be added reviving^ such Act, 
Begulation or provisions.” So does section 3, cl. 1 of Act I of 1868 provide : 
^*Inlbll Acts made by the Governor- General of India in Council after this Act 
shall have come into operation for the purpose of reviving either wholly or 
partially a Statute, Act, or Regulation repealed, it shall be necessary expressly 
' to state such purpose.”^ Section 6 of that Act provides : “ The r^eal of any 
Statute, Act, or Regulation shall not affect anything done or any offence com- 
mitted, or any fine or penalty incurred, or any proceedings commenced before the 
Act shall haup com^ into operation.” So section 3 of Act V of 1867 
lays down : ** Whenever any Act shall, after the time fixed for the oom- 
' ,,s)seiicemei!it of ibis Act {let June 1867) be passed repealing in whole or in pant 
. former A^ and substituting some provision or provisions instead of the pro- 
, pnovisions ^ repealed,^ the provision or provisions so repealed snail 

K'}- iesMibi ia force until the subsl^tuted provision or provisions shall come into 
iAi^nhy force of the last mentioned Act.” 
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* Definitions. 


3. In this Act, unleSs there is something 
repugnant in the subject or context : — 


The w(frda “ nnloss there is something repugnant ’* are usefal, see notes to 
the definition of the word ** prescribed.*’ 

Section 2 of the General Otanscs* Act (Act Uo. I of 18G8) provides ; “ la 

this Act and in all Acts made by the Governor- General of India ir Council after 
this Act shall have come into operation, — unless there be something repugnant in 
the subject or contest, — 

(1.) Words importing tho masculine gender shall be taken to include 
females ; 

(2.) Words in tho singular number shall include the plural, and vice versd ; 

(3.) ** Person ” shall includo any Company, or association, or body of indi- 

viduals, whetlier incorporated or not ; 

(4.) “Year” n,nd “inonih” shall respectively mean a year and month 
reckoned according to the British (/alcndar ; 

(5.) “ Immoveable property ” sliall iiicludo laud, benefits to arise out of land 

and tilings attached to the eartli, or permanently fastened to anything attaclied 
to tho earth ; 

(6.) “ Moveable property ” shall mean property of every description, ex- 

cept immoveable prope^y. ; • 

(7.) “ Her Majesty ” shall includo Her heirs and successors to the Crown ; 

(8.) ** British India ” shall mean the lemtorios for the time being vested 

in Her Majesty by tlio Statute 24 and 22 Viet., cap. LOG (11a Act for the better 
Government of it}dia) other than the ^Settlement of PrinSe of Wales’ Island, 
Sihgapore, and Mal&cca ; • 

(9.) “* Government of .India” shall dbnote the^ (Govern or-TToncx'al of India 
in Council, or during tho ahsoiice of tho OovtAaior-Geniiral of India fiprn his 
Council, tlio President in Council, or tho Government of Iudia*alt>ne, as regards 
tho powers which may be lawfully exercised by tliem or him respectively ; 

(10.) “ Local Government ” shall moan tho person authorized by law to 

administer exeeutivo Government on the part of British India in wdiich the Act 
containing such expression, sliall operate, and shall includo a Cliiof Commis- 
sioner ; 

(11.) “ High Court ” shall mean the highest Civil Court of appeal in such 

part; 

, (12.) “ District Judgo ” shall mean the Judge of a principal Civil Court 

of original jurisdiction but shall not include a High Court in the exercise of its 
ordinary or^oxtraordiuaiy original Civil .1 urisdiction ; 

(15.) * Section * shall denoto a section of tho Act in which the word 

ocenrs; ^ • ' 

(IG.) * Will * shall includo a Codicil, and every writing making a voluntary * 
posthumous distribution of property ; * ^ 

(17.) “Oath,” “swear,” and “affidavit” shall include affirmation, de- 
claration, affirming and declaring in tho case of persons by law allowed to affirm 
or declare instead of swearing ; • 

(18.) “Imprisonment” shall mean imprisonment yi either description 
defined in the Indian Penal Code ; 

(19.) And in tho case of any one whose personal law permits adoption, 
son ” shall include an adopted son, and “ father ” an adoptive father.” 

3. (1) “ Estate ” means land included under one entry in 
any of the general registers of revenue-laying lands and revenue- 
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free lands, prepared and maintained under the law for the time 
being in force by the Collector of a district, and includes Gorem- 
ment kliils mahdls and reyenue-free lands not entered in any 
register. * , . 

Wo havo- defined ‘ estate * to moan land incdnded under one entry in any 
of the p^oneral roi^isters of revonn e-paying and ruvemie-froo lands. It thus 
means the intoroat immediate]}’' below the paramount interest which Govern- 
ment has in the land” (R. dt. C.) ; and in the case of khils rachals, ‘estate’ 
means the paramount interest itself. 

“ Kstate” is dofluod in section 1 of Act VII of 1868 (B.C.) to “ mean any 
land or share in land subject to the payment to Government of an annual sum in 
respect of which Jhe name of a proj)rietor is entered on tho Register known as the 
General Register of all revenue-paying estates, or in respect of whicli a sqiarate 
account may, in pursuance of section 10 or section 11 of the said Act XI of 1859 
have been opened.” Compare nlso section 1, Act IV of 1870 (B.G.), section 8 of 
Act VI of 1873 (B.O.), section 3 of Act Vll of 1870 (B.C.), section 4 of Act 
VIII of 1876 (B.C.), In section 3, clause 1 of Act XVIII of 1873 (Rent, N.-W. 
Provinces) “ Malial ” means — (a) “ any local area bold under a sopai’afco engnge- 
meut for tho payment of laud revenue, or for which a separate record of riglita 
has beeu fram^l ; (h) any local area of which the rdvonu® has been assigned or 
redeemed and for which a separate record of rights has boon framec^.” 

General registers &c. maintained under the law. See Appendix 
ss. 3 and 4 of Act VW, B.C, of 18^0. ♦ . , 

Includes Government kh^s mah^l &c. This Act thviroforo becomes the 
rent law for (TovSV'nment estates, and^estates under tho management of tlio Coui’t 
of Wards, as for ordinaiy eatat( 3 S. • It repeals Act VIII of 1879 B.C., and the only 
advantage' that flio Government and tho Court »of Wards now possess over 
private zemindars, is tho certificate procedure of Act VII of 1868 B.O. (section ' 
195 of this Act), 

It should ho noted that •unregistered rovonue-freo land is now included in 
** estate.” 


3- (2) Proprietor ’’ means a person owning, whether m 
trust or for his own benefit, an estate or a part of an estate. 

‘ Proprietor * “ includes any tenant by whom any estate or tenure is lield 
directly under Government.” (Act VII of 1868 B.O.,*s. 1). (For ether defini- 
tions of “proprietor,” see section 3, Act VI (B.O.) of 1873; section 3, 
^ct. VII (B.C.) of 1876 ; and section 4, Act VIII (B. C.) of 1876. The muta- 
o£ a Mahommedan endowrnont, tho^skehut of a Hindu endowment, a mo^t- 
gagefe or a managot is therefore a proprietor. The definition in this Act 
is„ ed dmfted as to include estates held in trust, but not tenures except revenue- 
. friie lands which are within the definition of “ estate.” 


3. (3) " Tenoat ” means a person who holds land under 
,^l01oth.er person, and is, or but for a special contract would he, 
to pay rent for that land to that person. 

is a new attempt. The owner of .an estate is termed a proprietor. The 
; ucit below an estate a^l superior to that of a raiyat belongs to a tepure- 

' hipa is the under- tenure-holder of duSerent grades, oxmI wa 
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then get down to the raiyat but all of theae, from the tdnure-holder to the raiyat 
inclusive, are tenants. The person under whom tliQ tenant holds need not be the 
proprietor or the owner of tho land, so that if a person holds by payment of rent 
under a trdSpasser or under one who has no title to the land, his status as a 
tenant still obtains. Accordingly it has been held that the more fact that the 
person to whom a raiyat has •for some years pajd rent had no title to the land 
cannot take away from him the character of a raiyat — (Syud Ameer Hossein v. 
Shoosahai, 19 W. R., 335.) So a raiyat occupying and ciiltivi^tin^ land for more 
than twelve years undei* a landlord who has no title to tho land neverthe- 
less acquires a right of occupancy — (Zoolfun v, KAdliika Prosunno, I. L. R., 3 Cal., 
560). Rut. the tenant must 1)0 holding and nmst not bo in collusion 

wi^ the trespasser or the person under whom he holds, otherwise ho would be 
treated as a trespasser. Vide the decisions quoted under the Preamble. The 
word “ })roja” does not define the status of a tenant — (Kadarniftli v. Sookoomari, 
22 W. R., 398). 

But for special contract : — This covers jungloboori tenants and quit rent- 
holders, and holders of service tenures. 

3> (4) “ Landlord” means a person immediately under 

whom a tenant holds, and includes tho Government. 

In Act XVIII of •l873,*section 3, clause 3, landholder “moans the person to 
whom a tcniwit is liable 4o ])ay,rent.” , 

It seems that a proprietor is not necessarily a landlord nor vice versa, and that 
‘ landlord ’ being a correlative of * tenamP has^us many grades in it as there may 
be in the ^ tcnunl’. • 

3. (5) “ Rent” haeans whatever is lawfully payable or 
deliverable in money or .kind by a tenant to his landlord on ao- 
'count of the use or occupation of tho land lield by the tenant : 

In sections 53 to 08, both iuclusivc, sections 72 to 75, both 
inclusive. Chapter XII and Schedule 111 of this Act, “ rent ” 
includes also mouey recovorahle under any enactment for the 
time being in foi'cc as if it was rent. 

, In Warren’s Blnckstone, rents are described as incorporeal property. It is 
worthy of remark that accord iug to English law rent is something issuing out of 
tho thing demised, but dilfo ring ’from it in nature, and not part of the thing itself, 
for that would not bo a reservation, but an exception. Thus a reseiwation to the 
owner of the laud, of its vesture or herbage would not bo good — See 8 tnM *9 
of Landlord and Tenant, 2iid ed., p. 1*15, and authorities thei'e quoted. 
is defined by Chief Baron Gilbert in bis Treatise oil llenU, p. to be an annual re- 
turn made by the tenant, cither m labour, mouey or provisions in rotribjitiou for 
the land that passes,’ from which you will observe that, though rent is usually ro- 
^ served in money, it need not be so ; or even in those othcfl* things montionod by 
Gilbert, but which are only given as examples. It jnay,^s is said by Lord Ootea 
(1 Inst. 142, a), consist of spurs, horses, or (>tW things of that nature, or ^ * 
services or manual labour j as, to plough a certain number of acres for the laud'- 
lord yearly.” (Woodfall, 111,) . ^ 

The rent reserved to the zemindar need not bo a money rent ; it may be a 
portion of the crops in specie, or apparently anytljbg else having a money value, 
Ih Ook© upon Littietcm 143a. of Bent Servioe, it is said ; “ Tho rent may as well 
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be in delivery of liens, '^capons, roses, spurs, bows, Ac., or any other profit thaf^ 
lies in ronder, offieo, atlendanpe, and such like, as in the payment of money— 
(Peozeevoocldin v. Mtidhu Sudan, 2 W. R. 15, F. B. ; W. R. F. 13., 48 ; 1 Hay, 350 ; 
AlarsbalJ, 151 ; Indian Appeals, 4a3 ; 13. L. R., 123). 

For tile ymrposes of Acts VHJ of 18G0 13. C. and X of 1859 rent comes within 
the terms “ pn)[»ertv,” and “ pioveablo jiropcrty” — (JVIohes Chniider v. Gooroo 
Persad, 13 W. R., 4bl). 

Bent in Act XV III of 1873 “means whatever is to be paid, deliver- 
ed di* reiiilered by a tenant on account of his hold- 
Bent. occupation of land.’' In the draft bill of the 

Bent Commission, the dolinition was rather profuse and defective. “ The de- 
finition of rent,” they reported, “yircscntcd some ditficulty as opinions differ about 
what rent really is in India. We liavo endeavoiiml to express wliat wo hopo 
will be accepted*as a reasonable view of the sub ject, and have defined rent to bo 
* whatever is payable or deliverable by a tenure- holder, uiidor-tenure-holder, or 
occupancy rt'liyat to the proprietor, tenure-holder or under- tenure- holder, possess- 
ing the interest iminedialely superior in the land hold by him, in recognition and 
satisfaction of such s iporior interest ; or wliatevcr is pn.yablo or deliverable as a 
return or compensation for the use or oociipatioii of land or for any rights of 
pasturage, forest rights, fisheries, or the like.* " In Field’s Digest of the Rent 
Law, rent was defined to mean “ whatever is periodically payable or deliverable, 
as a return or compensation f(»r a tenure or nnder-tennVo*, or for the use or occu- 
pation of land, or for any ?*ights of pasturage, forest rights, fisheries er tho like.'* 


Lawfully payable or deliverable It#will bo olKscrvod that, while under 
the definition of Act XVIII of 18743, service rondorod for use or occupation of 
land would bo I’cut, nndt'r tho dofiniiion of this Act it ivould not bo so'. WJitft- 
ever is payahle or delirrrahlS is rent ifiidci* this Act, but not w'liatovcr is rendered. 
This, hoftvevcr, wcjiild not place thb holder of a scrvice-toiiuro beyond the cate- 
gory of a tenant* because in each case the sorvico required would bo a matter of 
special contract in lieu of reut, and the words “ but fora special contract would bo' 
liable to pay rent ” in the definition of a tenant would ayiply to tho holder of a 
Bervice-tonure. Where, liowcvtu-, tho original donee of a service-tenure ceases 
to do any service and jiays in lieu a rent which his descendants continue to pay, 
llie conditions of the tenure becomes altered from service to rcut--(Rajali Mohen- 
dra r, ilokhu Sing, 19 W R., 211 P.C.). 'Jlie more fact of lung possession of a 
Bervicc-fcnui'c or no rent at all, again does not give the holder any exemption 
from tho payment wdion the service is no longer required or performed — (Gl\un- 
dornaih v. Blieoin Sirdar, W. R. Sp., Act X, 37). Tho distinction between “ law- 
fully payable ” and “ lawfully recoverable ” in the senso in wdiich soldo commen- 
^ talors have drawn it is absurd. 'I’lie word “ jiayable ” is only a correlative term to 
the' "word “ recoverable,” and wdiatcvei* is jjayablo by tlio tenant is recoverable by 
the landord. Bui pio convcu’si* case is not ti*uo ; wdiatcver is rcscovorable by the 
landlord may not be rent under this definition ; for instance, dak cess, by 
contract. Tho true distinction therefore is whatever is payable by tho tenant 
to Die landlord for use and occupation of land is * rent* and recoverable by tho 
landlord under this Actf, but whatever is recovemble by the landlord may not be 
because it doesenot falj under the terms of this definition and is therefore 
' .not veooverablo under the Act as rent. 


The obligation for payment or delivery must arise out of a lawful action. 
XiawluDv. Whatever is therefore payable as damage, L c., for torts 

V *, tnilawful actions, would not bo rent. Hence it has 

held that a suit for daiinage for the occupation of land by the defendant 
^P|l®ut^tho consent of the plaintiff is not a suit for rent cognizable by the 
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■Re^enuo Court — (Bhoobun Mobuu Chundernatb, 17 W. R., 69). So a suit 
^hicb is in reality a claim for comperfeation for use and occupation of lands, can- 
not be described as a suit for arrears of rent — (Kislicn Gopal v, Barnes, I. L. R., 

4 Cal., Ii74}. “It appears,” observed Markby, J., in this case, “ that tbe raiyat , 
bas in addition to the ori<^inal 07 bighas and odd *ootias of laud, of which the 
nugdi portion of the tenure coi>pisted, taken into his possession two bighas more. 
Now in suing the tenant in respect of the rent of fticse two bighas, the landlord 
does not treat these two bighas as an addition to the major tenur. hold upon the 
same terms as tho rest of the iiugdi tenui'o. He chooses to place on these two 
bighas a rent of Ks. 5, which is more than the rato*at which the nugdi tenure is 
assessed. It is not shown that that rent has over been paid by tlie tenant. Tho 
suit, therefore, in reality, so far as it relates to these two bighas is a suit to 
recover compensation for tho use and occupation of those two bighas.” Damages 
on account of wanton destruction of trees, though stipiilatedjor in a kabnliyat 
cannot bo claimed as rent— (Nobo Tarini v. Gmy, 11 W. It., 7). But a stipula- 
Deliverable rent in fo si^pply a number of mangoes yearly is one to pay 

part of tho rent in kind, and tho value of the mangoes is 
realisable as rent under the Rent Law — lb, 8o also uuder Act VIII of 1869 
B.C. — ‘(Mullik Aiiiaiiut v, llkloo, 25 W. R., 140). A suit for arrojtrs of rent 
of tho description known an phtlkni', being of a nature cognizable by a Revenue 
Court wlien Act X of 1856 was in force, can be brought before a AlousiS under 
Act VIII ; a Hniall CalisD Court lias no jurisdiotion to try it — (Gobinda v. Gokul 
Bhukut, 23*W. 11., 304). Tbp Rent Law applies, wbcy'O rent is reserved in kind, 
just tho same in tho case of suits rent iu money ; — {Bhobun Sundari v. Nawab 

Abdin, 8 W.^R.^ 393.) Ctirtaiii payment.s wl^ich are not to much in tho nature 
of cossos as of rcui; in kind and which were uniform, and had boon paid by 
the raiyat* from the beginning ac(5ordirig* to local, custom, MKiro held not to bo 
illegal cesses but rent — (Jmlhnarawau v. Jagg^swar Doyal, 2t W, R., 4). 

Abwabs are, however, ujilawfnl (see section 74, post and •notes), aifd cannot 
Abwabs. recovered as rent. If a raiyat, for the pur})OS 0 of pre- 

vent ing disputes with his landlord, agrees to make a 
deliuite payment to tho landlord in addition to his rout, the additional payment 
ca!inot bo treated as an illegal cess, for soction*3, Regulation V of 1812 rather 
^vours such arningcnients and provides for their being enforced — (Serajgunge 
Jute Company, jjd. v. Torabdeo Akooud, 25 W. R. 252.) So a puj'abee was 
held iiot to be iu tho nature of an abvvab or illegal eess, but as part of the legal 
consideration for a contract — (Juggodish v. Turikulla Sircar, 24 W. R,, 90.) 

S5 if a zemindar demand a cess over and above the original *ront, and tho raiyat 
consents ^id contracts to pay * 11 , this demand and tho old rent form a new 
rent lawfully claimable under the contract— (Jeojitoollah v Jugodiudra Navain, 

22 W. R., 12). It is doubtful whether these decisions will hold good on the 
present law. See the whole (]uestion*discu8sed under section 74, Whore simul- 
taneously with the execution of a pottah, and the giving»of a kabuliyat by the 
defendant, the defendant entered into a separate agreement by which he undertook 
to deliver to the plaintiff a certain number of goats, certain quantities of straw 
and other articles yearly, it was held that this was a^spocial agreement wholly 
unconnected with the que.stion of rent, and a suit for breach of the agreement, 
w Small Cause Court — (Biiobun IS undari v. Nawab AbSha,. 

o W. it., 3J3). But if not barred by sectioli 74, are not those articles deli-* 
verable for use and occupation of land and therefore rent ? 

By ft tenant to his landlord 'Rent presupposes the relation of landlord 
ana tenant. The thing payable or deliverablo must be* paid or delivered by' the 
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tenant to his landlord. * A suit for dasturat is not, therefore, a suit for rent and 
not cognizable u)ider Act VIII of 1>!0. — (Ham Charan e. Torita Ohurti, 

18 W, R., 343). this case' Kemp, J., delivered the following judgment : “ Th« 
first point for decision is whether dastiCrat is I'eut or not. • * # Dasturat 
is explained in Wilson’s Gloss&.ry to be an * allowance for expenses of collections 
granted by tho . Mahomeikn Government.’ Tho decision of the late Sudder 
Court, which was referred to during tho argument, is to he found at page 504 
of the Decisions of 1854. Tho Court in a jndgment of a few lines held that 
dasturat was not a ces.s, such as is prohibited by section 55 of Regulation VIII 
of 1793, but that the term ‘ seemed to imply a reservation of a certain annual 
payment by tho purchaser of the talook to the seller, the original proprietor of 
a small sum.* The Court did not hold tliat dasturat was rent. The letter of the 
Sadar Board of He venue 8how.s that da.s’/ if was ‘never paid.’ They were of 
opinion that the tf;rm seemed to inijdy a certain annual paynioiit by tho purchaser 
to the soUor, the original proprietor of a small sam. * * * * concur 

with the Judge in holding that the relation of landlord and tenant as between 
tho plaintilf and defendants is not made oat, and that these suits are not 
cognizable under Act VII I of 1809 B.C.” A claim for hiuj-i-zemindari 
is not a claim for rent — (Jowalitir Lnul v. Sultan Ali, 12 W. R., 214.) By a 
deed between A and 13, 13 purchased from A, fractional share of a pergunnah, 
tho Government revenuo payable on which was Rs. 43-12, and it was stipu- 
lated that 13 was to a])ply to the Collector for imiiatSon ; and that until the 
mutation was completed, he should pay the abovp (juota. of the Government 
revenue through A ; and that after mutation, ^Ijo relation between A and B 
should bo an independent one. ifejt/, that^ihe rehition of landlcinl^and tenant 
was not created by the deed, and the (piota of revenue payable by B under tl» 
deed is not rent-* (Golab COI^mulra IW, JGth Sc])iember, 1802). Though, as a 
general rule, a mortgagor and raojjiigagoo do not stanj in the relation of landlord 
and tenafV't, yet when the mortgagee exeentes a lease. in favour of the mortgagor 
stipulating to pay him a (sertnin amount annually as rent, ho is, as far as the 
payment of that sum is oonceruod, a tenant, of tho mortgagor, and must be sued 
for any arrears of such rent und^w Act Xof 1859 — (Bishen Rup Dutt, 30th Juno, 
1804; Sp. W. R, Act X. 93). B obtained a lease of certain land.s from A 
agreeing thereunder to pay to A cortaiii rental for the land, and also a sum oj[ 
Rs. 1R8, 6 annas 3 pies yearly to A’s superior landlord, obtaining a receipt there* 
fore. A sues B for the rent due to himself, and for tho sura due to his 
superior landlord. Held that A was entitled to recover the sum due to his 
, superior landlord ask damages for breach of tho contract and that the amount 
of such damage.s ought not to be taken as nominal but should be a»5sessod on 
the footing of the sum for which A might become liable to his superior land- 
lord. The Oouit oKsci'vod that ‘ rent cannot be made jjayable as such to a third 

r son (Woodfall, 12th Ed., 355 ; Little, s. 34G)’ — (Rutiiessur v, Hanish Ohunder, 
ti. E. 11 Cal., 221). 

On accoiuit of the use or occupation of land The nature of the ^ use* o# 

. ** occupn lion ” or of ‘ land' lias not been defined. Obviously^ 

V., ' however, the uso or occupation must be confined to the 

of tenants specified in section 4 po.s-^ to any other classes of teu- 

and the hmd must bo such as held by a tenure-holder or raiyat or under* 
l^nsn^e-^holder or nnder-raiyat. “ Laud ” in this section does not moreover m- 
V tdude homestead land, or pasturage, or forest rights, or fisheries, or the like ; see- 
; X84 and 193 ^o&t provide for such classes of land. If ‘rent* as de- 
in this section inclnded rent for pasturage, <&c.^ or for home|^|B^ sections 
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182 and 103 would haro been redundant, Section 1 of Act T of 1867 (B.C,) 
declares that ** in all Acts passed by like Lieutenant-Governor of Bengal after its 
commencement, the word * land’ shall include houses and buihyugs and corporeal 
hereditamci^s and tenements of any tcuute, iwiless whore there are words to . 
exclude houses and buildings’ or to restrict thd meaning to tenements of some 
pai’ticular tenure.” The Bong^jJ Tenaticy Act being an Act of the Governor*' 
General in Council, this definh.ion will not suit it* and 1 he General Clauses’ Act 
I of 1868 does not define land, though immovable property is .otined, which 
” includes lands, benefits to arise out of land and things attached to the earth, or 
permanently fastened to anythitig attached to tlic^Carfh.’* The draft Bill of tho 
Rent Commission, however, gave the following definition : “ Land includes 
woods and wat.ei*M thereupon ; when applied to land cultivated or held by a 
raiyat, it means land used or inf-ended to f)o used for agricultural or horticultural 
pui’poses, or the like. In Chapter XVITE it means (a) teiniues, under-tonures 
and holdings ; (b) land used or let to be used for agriculture, horticulture, 
pasture or other similar purposes, or for dwelling houses, mamifaciures or other 
similar buildings ; and (c) rights of pasturage, forest rights, fisheries, and tho like* 
Bastu or hornostcad land is land used for agricultural purposes 
when it is occupied by a raiyat, and together with the land cultivated by such 
raiyat forms a single holding.”* The definition was abandoned. 

The nature of tho use or occupation, or tho nature of the land being not 
defined, unless the cohstruction based upon sections 182 and 193 (referred to 
above) ho adopted, the use occupation of land by opccting a bouse thoreu|K)u, 
or by holding a market, or by dj^ging a tank, would clearly fall under the 
definition here given. But tho use of tho jionso itself, tor the tank itself, can 
Ofily bo by a*straiiung of tho language considered as use or occupation of land* 
That is, tJio rent of tho Hte of tho houj^'S or tan^k*, the eroothm or digging of 
which are only dilToi’cnt inoTlos of using the wdiere they arc siluate, would 
be rent under this definition, but not fclie rent of the house ifcself, as iif tho caso 
of a lodger or tho rent of the tank itself, as in the caso of a fisherman who rents 
it for the purpose of fishing. The question of the jurisdiction of the Small 
Cause Court or the Oi dinary Civil Court will, liowcver, depend not upon this 
definition but upon clause (4), proviso of section 6 of Act XI of 1865, and 
Land under tho old section 23, cl. 4 of Act X of 1859. The now Small Cause 
4ont Law and Rent Court Act has, however, made a change on this point. (Se© 
this point discussed under sections 144 and 182 
Sheiion 23 of Act X of 1859 ran as follows : — 

• “ XXIII (1.) All suits for the delivery of pottalis or kabuliyats, or for th© 
determination of the rates of I'ent at wliich such pottalis or kabulijTits aro to be 
delivered ; 

(2.) All suits for damages on account of the illegal exaction of rent or of 
any unauthorized cess or import, or ton account of the refusal of receipts f<st 
rent paid, or on account of the extortion of*i*ent by confinement or other 
duress ; 

^ (3.) All complaints of excessive demand of rent, and all claims to abate* 

ment of rent ; , 

(4.) All suits for arrears of rent due on account of land either kherajee or ^ 
lakberajee, or on account of any rights of pasturage, fbrest right, fisheries* ‘dr., 
the like ; * , , 

(5.) All suits to eject any raiyat, or to cancel any lease on account of th© 
non-payment of arrear of rent, oy on account of a breach of the condiiiolis of 
any contract by which a raiyat may be liable to ejectment, or al^e may 
Bable to bei|jj||Lcelled j . • 
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(6.) All suits to recover occupancy or possession of any land, farm op 
tenure, from which a raiyat, farmer, or tenant has been illegally ejected by the 
person entitled to^’eceive rent for the same ; 

(7.) All suits arising out ef the exerciso of the powers of distraint con* 
ferred on zemindars and otherB''by sections CXII and OXIV of this Act, or out 
of any Acts done under the colour of the exerciso of the said power as hereinafter 
particularly provided ; 

Shall bo cognizable by the Collectors of land revenue, and shall be tried 
under the provisions of this' Act, and except in the way of appeal as provided 
in this Act, shall not be cognizable in any other Court, or by any other officer, 
or in any other manner.” 

It will appear from clause 4 of this section what sort of rent was intended 
to be within the jurisdiction of tho (collector under Act X of 1851). That 
clause may also throw som(i light upon iho term ‘ rent * as defined by tho Bengal 
Tenancy Act. Under Act X of 1859 it has been Id that tt suit for arrears of 
Oontradiofcory decl- ejectment of thO toiiajit from the 

aions on the poinfc under bouso is not a suit cognizable by Revenue authorities. 

House rent includes the rent of tho ground upon wliiclf 
the house stands, but as tho items arc not separable tho claim (Minnot bo heard-— 
(Nawab Haji Mohammud Khan Kuzalbnsh, Sadar Dewany Reports, 18(J2, of 
the 28th June). Hnt tho more oxistonco of a lionsf on land does not removo*a 
suit for tho rent of tho land from tho Collector’s jurisdiotion— (Sliaik Nasarali, 
&th July 18G4; Sp. W. R^, Act X, 102), This wjil explain the di»tinction be- 
tivoen the use of the site of tho hoUsSo and of th^ lionso — upon which we have com- 
mented above. A suit for arrears jf ront*duo on account of an indigo factory is 
not cognizable under clause 4 of section 23, Act X of 1859— (Adwaitya Chandra 
Pal, 1st April 18<?fl). A snij for the sight to erect at certain glAts on the 

land, and also to collect certain duties from persons who used those gliais and 

f olahs aftd for otlwr purposes, was held not cognizable under this clause— ‘(Mr 
ames Forlong, 17th November 1802). The tenns of this clause are wide enough 
to extend tho jurisdiction of tho Collector in suits for rent to cases of tenancies 
not strictly agricultural, provided the subject of tho lease is land, and tlie rent 
issues from tho land, and is duo on account of land for tlio use of tho land, what- 
ever may be tlio purpose for wliicli tho surface of tho land is held. When thj? 
land is leased for tho erection of golahs, although the lease includes the right to 
levy g(;lah duties, a suit will lie in tho Collector's Court for rent under the lease 
—(Robert Watson & Co., 0th April 1804; Sp. W. R., Act X, 40). The Civil 
Court has jurisdiction in a suit for tho rent of a house and the land surroundihg 
it— (Benia Das De, 20th November 1884). But the erection of a buikliug upon 
the land after the lease does not bar the Collector’s jurisdiction— (Tari Prosad 
G hose, 9th January 1805). Tho erection of buildings, except under a building 
Uase, does not bar enhancemout— (Saroda Sniidari Cowdrani, 9fch January 1805). 
A suit for arrears of rent on account of a market is one within tho jurisdiction 
^ the Collector under this clause— (Gyantri Devia, 7th Juno 1804 ; Sp. W. IL, 

, 4 ^t X, 78). A suit for rent on a lease of tolls arising from a canal or river niP 
,, Ration does not lie to the Collector under this clause— (H. W. Garland, IHh' 
r^). A suit for rent of a ferry is not raaiutainable in IUtobub 
l^^wta-CMr.JamM Fortong, 16th May 1863). In addition to those deeUipns, 
:f »»*•, that a suit for rent can be 

arr^rs of rent due on account of land used for build* 
Tariny Persade. Bengali, 
®- Campbell, 15 W. 463 j 
Copee'Wth. n 183.) It has, howeler, bew utterly W, 
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p^r contra^ thaii the woixl land in Act X, 1SIS9, or Act^VIII of 1860 B.O. means 
Agricultural or horticultural land, and that the provisions of the Rent Law do 
not apply to a suit for arrears of rent, where the ladd is occupied for the purpose 
of building oiid not agriculturally — (In the majiter of Bromonioyee Bewa, 14 W. 
R;, 252, per L. S. Jackson, J). » Lands usdd for oUhor purposes than for purposes 
of agriculture and horticulture are not the subject of legislation in Act X of 1859 
or Act VIII of 18C5) B.O. — fStalkart v, MudiAi Mohan, 17 W. R., 441 ; 9 
B. L. R., 97 ; Ramdhun v. Haradhan, 12 AV. R., 404 ; Kalee Mohan . Kalee Kisto, 
11 VY. R., 183 ; 2 B. L. R. App. 39; Church v. Rani-Tanoo, Id., 547, 9 B. L. R. 
101 ; Ratieo Swarnamayi v, Blumhardt, 9 W. R.,.151 ; Puma Chuuder v. Sadut 
Ali, 2 0. L, R.) ^ 

• These contradictory decisions led to a Pull Bench decision in Ranee Durga 
Sundari Bibi Omedunnessa, 18 W. R., 235, P. B. ; 17 
How settled, ^ ^ Court held that lands.used for buildw 

purposes were not the subject of legislation in Act X of 1859 or Act VIII B.C. 
of 1809. Couch, C.J. observed: “But I think that in determining what is 


the meaning of ‘land *'and ‘holding land* in Act X, we must look at all the 
l^rovisions of the Act. It may bo assumed that it was not iutendod that one 
part of it should apply to one kind of land, and another part to another, and that 
land in section 23 should have a different rneauiug from what it has in other 


sections. The Deputy Collector says with truth that it is extremely difiicult to 
apply to bazar lands Occupied merely as building ground, the provisions of sec- 
tion 17 whicji are manifestly intended to be applied to the rent of lands used for 
agricultural purposes. And these are not the only "provisions in the Act of 
which that may be said. Section il2 amd the following sQctious can only apply 
t <4 land used for gultivation. The intention of the Legislature is to be deduced 
from the whole Act, and a dbnstriiction whiph makes^the whole* of it consistent 
to be preferred. I think this is the ground pf the decisions in this Court that 
lands used for building purposes are not liable to enhancomenW under Aot X of 
1859.’* It is worth while to give Mr. Justice Dwarkanatli Hitter’s opinion on 
the point, as expressed in Ranee Durga Sundari Dasi v. Bibi Oineduunosa, 17 
W. H., 151. Quoting clause 4 of section 23, he observed : “ The present suit is, 
as 1 have explained above, a suit for arrears oA’ent ‘ due on account of laiid,' 
That the land is occupied by a building appears to me to be of no consequence 
vAiatever. It is nevcrtbeless ‘ land * exactly in the same sense, as it would have 
been, if it liad been cultivated with indigo or paddy : and as the rent claimed is al- 
leged to have issued from the land and not from the building wliich stands upon it, 
T afti unable to see how it can bo held that the suit was brought in a wrong Court, 
when the Legislature says in so many terms that all suits for arrears of rent due on 
account of land shall be brought in the Collector’s Court, and in no other* No por- 
tion of the rent sued for is, or is even alleged to be, due on account of the building ; 
for that building is, as 1 have already shown, the property of the defendant, and,, 
as such not subject to the payment of any rent to the plaintiff. Nor can the fact 
that the arrears sued for are claimed at enhanced rates affect the character of the 
Jilt in any way whatever. It is to all intents and purposes a suit for arrears of 
rent as it is in name ; and as it is also a suit for arrears rent ‘ due on acc<m0 
of land^* it seems to be beyond all question that it is capable of satisfying all 
the conditions required by clause 4, section 23 of Act X «of 1869. That claufte, 
it should be borne in mind, applies to suits for arl’ears of rent not only against 
raiyats, but against all classes of under-tenants. This point has been settled i|l 
the case of Dhnnpnt Sing v, Qoomiin Sing, 9 W. R,, 3. That was a aai# few? 
arrears of rent at enhanced rates against a quasi-talukdar holding an Ster- 
jl^ediate posi^oiQ between the proprietor and the^raiyats, and an objeotioa^^^ 
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taken that the Revenue Court in which it was brought bad no jurisdiotioa to tr^ 
it. Their Lordships, however, overruled ‘ the objection on the ground that the 
clause above roferyjd to cont&ins provisions for all classes of under-tenants. It 
has been, argued that as the land is not used for agricultural or horticultural 
purposes, this suit is not cognisable by the Revenue Court. I confess that I am 
at a loss to find out any satisfactory reason to ji^stify such a distinction. There 
is nothing whatever in the wofds of the Legislature to support it. On the con- 
trary, as land must retain its character as land^ whether it is used for agricul- 
tural or for building purposes, the contention seems to bo directly in the teeth of 
the plain and obvious meaning ef these words. Why then are we to dismiss this 
suit on the ground of such a distinction ? A suit for aiTears of rent due on 
account of a piece of land occupied by a raiyat’s homestead is clearly governed -by 
clause 4, section 23, Act X of 1859, and there are many raiyats in this country who 
do not hold any lands other than those occupied by their homesteads. A putnidar 
•who holds an entire pergunnah and never uses a single cottaji of the lands com- 
prised in his putni, for agricultural or horticultural purpofes, would have been 
liable to be sued under this clause, if it had been still in force as law ; and I see 
no reason therefore why the purpose for which the laud is used should have any^ 
thing to do with the jurisdiction conferred on the Revenue Courts by that clause. 
Whatever may be the true definition of the word ‘ raiyat ’ as used in Act X of 
1859, it is by no means necessary that he should bjs au actual cultivator. Sec- 
tion 6 says distinctly that a raiyat who has ‘ held * land foV twelve years consecu- 
tively, is entitled to a rigjit of occupancy exactly the same way as^a luiyat who 
has * cultivated * land for the same period. Ai^olause 4, section 23, applies to all 
cases in which tlie subject matter pf the tease is land, 1 do not spe the slightest 
reason why the defendant in this case should bo permitted to object to the juris- 
diction of the Revenue Qpurt, even though ho may not bo a raiyat within tho 
meaning of the Act. The land fejr which tho rent is claimed is, it is true, situat- 
ed witMn a bazav^ and it is also true that it is occupied by a building and not 
used for horticultural or agricultural puiposes. ]3ut it is nevertheless land in* 
every sense of the term ; and as the suit is thcreforo a suit for arrears of rent, 
due on account of land, it was instituted in tho only Court in which it could 
have been instituted at the time. There is nothing whatever in the Act which 
says that the land should not be situated in n town or in the vicinity of a tow^ ; 
nor is thei*© anything in it to give the slightest support to the contention that 
the land should be used for a particular purpose, or found in a particular condi- 
tion at the time when tho suit is brought before the Revenue Court can assume 
jurisdiction to tiy it. Suppose, for instance, that a raiyat cnltivates his land 
with paddy for one year, and then erects a dmilding upon it, or’allows it to 
remain uncultivated in the next year. A suit for arrears of rent due for the 
first year would certainly bo governed by clause 4, section 22, Act X of 1859, and 
see no reason whatever why the same clause should not apply to a suit brought 
for the arrears of the next yeaT,” 

Mr. Justice Mittcr was, however, overruled in the Full Bench, and it 
then been held that a suit for an’cars of rent on account of land used for builditig 
Purposes is cognizable* by the Mofussil Courts of Small Causes — (Peary Bowa v. 
I^uk^^or, 19 W. R., 308 ; Gokul Clmnd v, Mosahroo, 21 W. R,, 5.) In a suit &r 

;of land, where the priirtsipal subject of the entire occupation is hastu land, 
the residue (if any) of the holding being merely subordinate, the Small Cause 
has jurisdiction; But wdien the principal subject is agricultural land, the 
. buildings being mere accessories thereto, the Small Cause Court wiR 

m jurisdiction— (Musst. ^Ranee Chandewari v. Gheena Panday, 24 W. 

suit for arrears of rent at an .enhanced rate in of kuift' 
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§ituated in a toTO, and upon whiob either a house or sht)p stands, is not a suit 
for rent within the meaning of sectioif 6, Act XI of 1865, and is maintainable in the 
Ordinary Civil Courts, and not in the Small Cause Conrtx-(Joy Kishore v. 
Nnbee Buksh, 17 W. R., 175). A suit foj renst derivable by a lessor from tolls 
collected by the lessee from persons resorting fo a hat is not cognizable by the 
Ordinary Civil Courts under the Rent Law, but by^tbe Small Cause Court— (Savi 
V, Issur Chundra, 20 W. R., 146.) 

For other decisions on the same point, see section 20 (posy . 

Recoverable under any enactment as reutr—Theso words refer to Road 
and Public Work Cesses payable under Act IX (R.C.) of 1880 (section 47), and 
Fittbankment Cess payable under Act II (B.C.) of 1882 (section 74) and Survey 
Cess payable under Act V (Ji.O.) of 1875 (section 38) Dak Cess is not recover- 
able. as rent under the Dak Act (see Act XI V* of 1866, and Act VIII of 1862 
B*C.) but if there be a contract for its payment between the zemindar and any 
person holding unier him, section 12 of Act VIII (B.C.) of 1862 saves 
it. Still the contract would not make the cess to be rent, and claim for it 
would be cognizable by the Small Cause Court. Moreover that section saves only 
a contract between tlie zemindar and an under-tenant, but not between an under- 
tenant or raiyat. As, however, Dak Cess is not an abwab, section 74 of this Act 
will be no bar to its recovery, the ordinary laws of contract protecting it. 
See notes under section 74. * 

3. (B). “Pay,” “payable” and "payment” used with 
reference to rent, include ‘^deliver,” “ deliverable ” and “ deli- 
vary.” . , . 

This is taken from Ktsson Gopal Mawar v, Burnes, I. L. R*, 2 Cal., 374. 
“ Now the word rent undoubtedly includes both rent in kind anj rent in* money, 
•But the word paid does at iirst sight sugge.st rent reserved in money. But when 
we turn to section 2, Act VIII of 1869 (B.C.), it is clear from that, that tho Legis- 
lature did not use the word paid in reference to rent reserved in money only, 
because in section 2, we find the expression, ‘if the rent is payable in kind,' 
tl^ereby clearly showing that the Legislature at any rate considered that the 
word paid or payable was a proper expression for the proportionate produce 
which have to be delivered in kind, or a hhaoli tenure," per Markby, J. 

• 3. (7). “ Tenure ” means the interest of a tenure-holder of 
an under-tonure-holder. • 

See notes under section 5 (post), and also the Introduction (ante)^ 

3. (8). "Permanent tehure” m^hs a tenure which iar 
heritable and which is not held for a limited time. 

Bead with sections 11 and 10 of the Act and also with sections 12 to 17, 
Hence a permanent tenure is not only heritable but transferable under the Act, 
■'TSis, however, is not ' always the case, a ghatwali tenure is permanent but 
‘ transferable. (See, however, section 181.) Besides section 11 gives only 
incidents of a permanent tenure, while heritahleness goes with its d^efinitioti, 

Taltik, vdnat it means :-^Tihe word ^ taluk ’ imports a permanent int^t 
in land. As to the meaning of the word taluk,'’ says Markby, J., it has keen 

before, and m ateo say t»gain, that prirnd facie the trord ^4aluk ’ 40e» 
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impOTi a peimanent ten of o, if there be nothing either in the surrounding cir^ 
cumstances, or in the instrument itself, which creates the interest to show that 
it was intended to^e otherwise ; and when we find that the chitta relating to 
this land descnbes ihc land as » taluk, wo think, in the absence of evidence to 
the contrary, we ought to presume that that was a permanent interest. We 
must also bear iu mind that that was a document rdmwn up under the provisions 
of clause 1, section 9, llegnlation VII of 1822, and the revenue officer, who was 
responsible for that document, was bound to put a proper description of the 
tenure in the document, and* ho considered that he had sufficiently described the 
tenure when he called it a taluTr. That document is by the express words of that 
section declared to be an evidence available for the purpose of proving the title 
of the persona claiming tenures in the lands in question ** — (Kristo Chnndra 
V, Meer Sufdur Ali, 22 W. R., 326). The word talnlcj or correctly taliiq^ 
Derivation * derived from the Arabic word, ‘ alaque ' which signifies' 

to hang from, to depend upon ; alaque also means a leech, 
which hangs from the body to which it has attached itSelf, and has another 
quality said to have belonged also to the taluqdar, and means connexion and 
dependence. In Upper India, ialuh was depondeiit upon, and subordinate to, the 
Sovereign. In Bengal, taluk was suboi'dinate to the zomindari but not always. 
The larger taluqdars were huzuri, L e., they were immediately under the Supreme 
Government to which they paid their revenue direct,^^^ while the smaller ones were 
muhurari or specified, i, c., in the sanad of the zemindars, through whom they 
paid their revenue. In tl¥3 North-Western Provinces theT taluqdar was superior 
and the zemindar inferior. The reverse waSftho case in Bengal : The taluqdar 
was subordinaie to ttie zemindar^ wherfe any relation existed, between them. 
Some largo taluqdai s indeed paid their revenue direct to Government and wore 
independent of tlte zemindar, but in no case was the zemindtir subordinate to the 
taluqdars. There are in the Lower Provinces of Bengal a variety of tenures 
held uricler the zefnindars and known by different names, in different districts. 
See notes under sections 5 and 11 of the Act, The most important of these ^ 
tenures are ialuqs. Some of these have existed from before the permanent 
settlement (see sections 6, 7 upd 8 of Regulation VIII of 1793), and are known 
by the general term of Shikimi or dependent taluks. Patni taluks constitute 
another impoi taut class of subprdinate tenures. See Regulation VI [I of 181,9 
and notes. Taluqs of both these classes are inheritable and transferable by sale or 
otherwise. Taluqs and similar tenures created since the time of the permanent 
settlement and held immediately of the propnetors of estates may be protected 
by registration from avoidance by a sale for arrears of revenue. Taluks created 
since the permanent settlement are usually founded on the patni. principle, and 
not on the principle of shikmi taluq. 


, Istemrari and Mokorari tenures^ — They are tenures granted in perpe- 
tuity. Mokurari tenures are those granted at a fixed rent not liable to enhance- 
ment. “ Generally speaking, however,' says Mr. Field in his Introduction to the 
Hegulutions, “ the two conditions are now found combined, and where the 
^nu is in perpetuity, ^the rent is fixed for ever. These tenures, though not 
'^lled taluqs, differ little in their incidents therefrom. They are transferable and 
inheritable, and may be^protectad by registration from the effects of a revenue* 
sale.' Many tenures, the incidents of which were not exactly defined when they 
w?fe c^^ted, have become istemrari and mokurari by custom instead of by 
^ Being allowed to descend from father to son without opposition, they 

rtpt eqme to be regarded as istemrari more specially after on© or two transfers 
' u., inheritance upon the heirs of the transferee. T^e law 
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jbhat, where the rent has not been changed since the permanent settlement^ it 
cannot be enhanced, and here also a statutory presumption has been brought in 
to f^ilitate the means of proof, and thus many tenures liave^ become mokurari 
which were*not so in their inception.” , • 

Article 18 of Mr. Field’s Digest runs to the following effect : — 

“ Of tenures, some are tmnsferable, others jire non- transferable ; some are 
heritable, others are noii-inheritable. A tenure may be made transferable or 
heritable 

(1) by express provision of law (as tenures by Ecgulation VIII of 

1810, section 3, clause 1) ; or 

(2) by contract (L. K. 4 I. A., 223 ; Marsb, 330 ; 9 W, E., 65 ; 10 W. E,, 
141) ; or 

(3) by custom ; or 

(4) by tbe course of dealing therewith (1 W. E., 153 ;• 10 Moo. In. Ap., 
191 ; 11 Moo. In. Ap., 433 ; 12 Moo. In. Ap., 263 ; 14 Moo. In. Ap., 247 ; L. R., 
4 L A., 223 ; 24 W. E., 176 ; 7 B. L. E., 211). 

“ Whether any particular tenure has, or has not been made transferable or 
heritable by contract or custom, or the course of dealing therewith, is a question 
to be decided upon relevant evidence by tbe Court having jurisdiction. Explana* 
tion J. — A tenure may be tmnsferable without being mokurari or hold at a 
fixed rent : and a tenure mt^ be mokurari or held at a fixed rent without being 
transferable (1 W. R., 6.) Explanation 11 . — A tenure may be transferable with- 
out b(?ing heritable : aiiE a tenure may be heritable without being transferable. 
(Marsh, 119: Reg. XXIX of 1&14, s, 2). Explanation III. — ^A tenure may be 
istemrari or permanent without being fJbansf enable : and a tenure may be trana- 
feitible without bekig istoinyari (Marsh, 117 : 6 B. L? 11., 652). Explanation IF. 
— A mokurari istemrari tcqjiro shall be presumed to •be heritabte.” (3 B. L. E., 
226; 5B. L. R., 652). 

* Permanent by Law : — As putni tenures under Regulations VIII of 1819, 
aection 3, cL I. See. also tlie Introduction antCf and notes under sections 5 and 6 
jpost. ^ 

Permanent by Contract or course of dealing, — A mukarari istemrari hold- 
ing is a perpetual (hereditary) holding at a fixed jumraa — (Munrunjun v. Rajah 
Lilanund, 3 W. R., 84; 4 R. J. P. J., 461). tenures are perpetual 

holdings subject to the condition of service — (Rajah Leelanund v. Thakoor Mun- 
runjun, 5 W. R., 101). In this decision tlie meaning of the term istemrari wae 
discussed. “ I think,” observes O. Campbell, J., that there can be no doubt 
whatever that the proper and*corroci meaning of the word ‘ istemrari * is ‘ per- 
petual.’ The decision of 1853, page 654, on which the petitioners rely, says that 
m * lexicography ’ that is the meaning ; so does Wilson’s Glossary put forward by 
petitioners. Still, however clear the* meaning of the word, and however strong 
my own opinion that, in the ordinary transactions of the country, the term 
istemrari is understood to mean perpetual for ever, and not for life only, it might 
have required consideration if it had been shown to be the settled law of the Courts, 
that the term istemrari is held to be as artificial and customary, as distiu* 
guisbed from its lexicographical meaning, and so to import a life tenure Only, 
and not a perpetual tenure. Now the whole, that Is to b^said on this point, seetns 
to be contained in the rSsume in the judgment ef 1853 (Musst. Amerunpesa, 
appellant) relied on by the petitioners. From this it appears that ther^^ had 
been two decisions in which istemrari mokurari gmnts had been set aside by a 
majority as no<3. hereditary, and another case in which the judges ttnaninlOTisly 
held the other way, considering that the inte&t of the parties was to create by 
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the disputed words a perfftjtual horoditarry holding. It was also ii6ted that 
the Regulations of 1793 an4 1B15, the words wew talcen to import perpetuity 
for eyer. The resv»lt was that in 1853, the judges did not think it necessary to 
• decide that the words always meant either ‘perpetual forever,* or ‘for life' 
only, but deemed it most proper to look to the true intent and moaning of the 
parties as shown both by thojr acts as well as their writings, and the case was 
decided on that evidence. I should probably be by no means disposed to dissent 
from such a view, and if we had decided this case on the ground that, istemran 
meaning perpetual, no ovitTenco to show that the parties did not nso it in that- 
sense was to be admitted, I 'should on the decision of 1853 have admitted a 
review. But we by no means held any thing of the kind. We simply remarked 
on the use of the word istemran as among other things, tending to show the 
status of the ghatwals in the last century, and we translated the word ^ per pe* 
tnal * which a reference to any dictionary shows to bo the coiTcct translation. 
Richardson gives istemrari (from marra) proceeding, going on, preserving, being 
rendered perpetual (rent), and istemrari^ ‘perpetual.’** This case went up in 
appeal to the Privy Council, and their Lordships observed : “ The words moJeurari 
ist&inrari are used, and although it may be doubtful whether they moan per- 
manent during the life of the person to whom they were granted, or permanent 
as regards horeditaiy descent, their Lordships are of opinion that, coupling those 
words "with the usage, the tenures were hereditaiy ”r“(13 B. L. R., 124). So' it 
has been held that in the absence of any evidence to show tliat a grant was for 
life only, the words ^mokvrari istemrari * are sufitcioni to make it bimoditary — 
(Lnkhoo Koer v, Ra.i Hari Krisna, 12 W. R.,«3 ; 3 B. L. R., A. C., 226). The 
Use of the word “ istemrari *^ in .describing a potta shows an injbention that the 
lease shall be perpetual and implies its hereditary character ’* — (Karoonakur 
Mahotee v. hliladhro Ohowdkry, 14 W? R., 107 ; 5 B. L. R., 652). And the use of 
any particular form of words is noi necessary to convey mokurari mourasi right— 
(Uunoda Prosad t?rChundra Sekhnr, 7 W. B., 394 ; Asf ur Mundle v. Ameen Han- 
dle, 8 W. R., 602 : Koylash Chunderv. Heera Lall Seal, 10 W. R.,403). “ The word 
wo^wmr?,”BaysMr. JusticeGlover in the first of these cases, “ does not occur in the 
potta, but it is not absolutely necessary that any particular form of words should be 
used in conveyiog rights to hold at fixed rates, and taking the nature of the 
lease, e., for building purposes, the position of the parties, and the oirounv 
stances under which the contract was made, into consideration, we cannot say 
that the Judge has placed on the potta a construction that it cannot legally 
bear.” Similarly their Lordships, the Privy Council Judges, observed in the 
GEBo of Baboo Dhunput v. Gooman, 9 W. R., P. C., 3 : ‘‘ Their Lordships cannot 
accede to the argument that potta must primd facie be assumed to give a here-* 
'ditary interest, though it contains no words of inheritance. They do not think 
that the case cited from Morton’s Decisions, still less that of Freeman v, Farlie, 
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able. And upon the proof here given of long unintefrupted enjoyment, acoom* 
'panied by the recognition of the hereditary and^ transferable character, it is 
almost impossible to suppose that a suit by the zemindar ir^the Civil Court to 
disturb the possession of the respondent CQuld «Lot be successfully resisted. The 
case of Joba Sing (4 S. D. A. Rep., 271) is an authority for the proposition tljat 
evidence of this kind will siipply the want of^the words * from generation to 
generation * in the jpo to, which is the foundation of such a title.** Where the 
lease contained no words importing an hereditary character and simply said 
taniyad mokurariy it was held to have the effect *of being hereditary on the 
ground that the period of its continuance was not dependent on the life of any 
party, whether lessor or lessee, but on the continuance of the superior tenure— 
(Dabu Lekhraj V, Kanhya Sing, 17 W. R., 484). “Now with regard to the 
tease,” observed Loch, J., “ we find that there is no mention therein of the* 
period for which Choonee Lai’s mokurari was to exist. He^speaks of the pos* 
aibility of the Government making a fresh settlement with him at an enhanced 
rent. He does not apparently contemplate such a thing as a fresh settlement 
being made with any other person ; and having this belief in his mind, he lets 
the land to Nirput Sing in ticca, which ticca is to last as long as his mokurari 
lasts. I think no valid objection can be raised as to the hereditary nature of 
this lease merely from its being called a ticca, or from its comprisng terms which 
ire in use in ordinary ticcasj, such, for instance, as a prohibition to cut trees, as a 
power to the lessor to re-enter on failure of payment of rent, as the prohibition 
for tlie reBmnij)tioii of •rent-free lands, &c., for such terms are common to most 
leases, and their introduction cani^t, 1 think, bo said to indicate that the lease 
was merely for, a term of years. Tlfe term^ are used fotf the pi’otection of the 
property ancf the rights of the lessor. No term is fixed in the lease, — so long as 
the mokurari lasts, so long is the tt'cca to <iast, No*word, suclf as is to 
bo found in the lease. # l^ut we thiidc on a full consideration of the 

lease that, though it contains no word importing an hereditary* character, yet it 
has the effect of being hereditaiy, for the period of its continuance is not depen- 
dent on tho life of any party whether lessor or lessee, but on the continuance of 
the superior tenure.” Compare It) W. R., 141 ,(P. 0.). It has been, on the 
other hand, held that where there arc no words in a lease extending its provi* 
gjons to other parties beyond the lessee, its terms must bo interpreted as applL. 
cable to the lessee only, unless the Court is able, from tlie conduct of the parties 
and the surrounding circumstances, to como to a different conclusion — (Lekhraj 
y. Kaiihya Sing, 14 W. II,, 262, cited above). Where a lease contains a condi- 
lion whereby the lessor agrees not to put an end to the mokurari tenure of his. 
lessee except on the occurrence* of a fresh settlement on the part of the GoverUf 
ment, it does not follow that the lessor intends to constitute a herciditary lease 
if no Government settlement takes place-— J6. In such a case a lessor’s right to 
re-enter arises on the death of the lessee, but if the representatives of the lessee 
have been allowed to hold over by tho heirs of the^lessor to Vhom they have paid 
rent, tho cause of action to a purchaser of tho lessor’s rights and interests arisea 
an the refusal of the lessee’s representative to permit them to re-enter.” — Ih. . 

This case went up in appeal to the Privy Council, smd their Lordships bald 
bhat the rule of conscruction that a grant hiade to a man for an indefinite teto 
enui-ps only for the life of the grantee and passes,*no intferost to his heirs, does 
not apply in cases where the term can be definitely ascertained by reference to the 
interest , which the grantor himself has in the property, and whiohth^ 'infant 
purports to convey— I. L. R., 3 Oal., 210. 

In 1708 mokurari potta of, a portion ofp, zemindari was granted to A at 
a oousolidaied jama of Rs.. 6 for the tenn of four years^ and an uniform rent of 
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Es. 25 from tlie expiratiofi of that period, to be paid year after year. The jotta 
provided that the mokuraridar should make improvements ; that profits arising 
therefrom should <belong to tiim and not to the grantor ; and that he should not^. 
' dispose of any portion of tJie land granted without the permission of ,the grantor. 
No words of inheritance were used in tho gmnt. The grantee died in 1875, when 
the heirs of .the grantor sued to recover possession of the estate from the heirs 
and assigns of A. Tho defendants contended that the grant was transferable 
and hereditary, that A, his heii’S and assigns, were entitled to it in perpetuity. 
It was held that the grant was for the life of A only and not in perpetuity, and 
that the use of the word niokurari alono in a lease raises no presumption that 
the tenure was intended to be heroditaiy, and therefore in order to decide 
whether a mokui’ari lease is hereditary, the Court must consider the other terms 
of the instrument under which it is granted, the circumstances under which it 
Was made, and the intention of the parties — (Sheo Persad Sing r. Kali Das Sing, 
1. L. B., 5 Cal., 643, and in appeal, 1. L. R., 8 Cal., 064). 

The words istomiari mokuran in potta granting land do not of themselves 
denote that the estate granted is an estate of inheritance. Not that such an 
estate cannot bo so granted unless in addition to the above words, such expres- 
sions as ba farzandan ” or naslan bad naslan,” or similar terms are used. 
Without the latter, the other terms of the instrument, tlie circumstances under 
Vyhich it has been made, or the conduct, of the parties, may show tho intention 
with sufiiciont certainty to enable the Courts to pronbiinoo the grant to be perpe- 
tual ; the above words not being inconsistent theiiewith, though not themselves 
imparting it. IfeW, accordingly that where^the words “ mokiii’ari istemrari ** 
were used in ooniieotibu with a grg/Ut iu a potta (as it was also held in another 
case where the instninient was termed “ mokurari ijara potja that the ques- 
tion was whether the inteniaon of the. parties that the grant should bp perpetual 
had, or Jiad not, been shown with sufficient certainty m any other way, e, ij, by 
the other terms, by the objt^cts, or circumstances of the grant or by the acts 
of th(? parties ; and hold that in the present case the intention was not shown.— . 
(Tulshi Persliad w. Ham Nara-in, 1. L. K., 12 Cal., 117). 

Parties holding a permanent settlement from the Coveimraent cannot ques- 
tion the validity of a molmrari i)otta previously granted by them.seJves when they 
hold the property under a temporary settlement — (Kazi Abdool Manna v. Baroda 
Kant Banerji, 15 W. B , 3114). The eitect of a soUmama confirming the rent o^ a 
tenure on the part of the manager of ancestral property, and agreeing that it 
shall not be enhanced, w^as hold to C3*eate a viourasi vuflcurari tenure at a fixed 
rent— (Bhoobun Mohini v. Dhonaye Karignr, 15 W, B., 434). 

Alienations made by Hindu widows of shares of an estate held as a heri- 
ditary mrfJeurari tenure can ouly be contested by reversionary heirs and other 
persons having some interest in the estate ; it is not open to the zemindar or 
Superior landlord to object to such alienations. If the rcvej*sioiiary heirs make 
no arrangement for the due piymout of the mokuran rent, tho only right which 
t:he zemindar has is to sue them for airears and then to cause the sale of tho 
.ieuure, if necessary, iu execution of decree, but not to take khas possession of it 
force’’ — (Ramdhun Bhaha v. Uajah Ilaj Kisto Sing Bahadur, 18 W. B. 406), - 
When a party who makes a mokuran grant has enough in him to feed that grant, 

L e., to make it substantial and^valid, he cannot in a Court of equity be allowed 
.rfterwards to deny its efficacy— (Syed Ameer AH v. Heera Sing, 20 W. B., 291). 
mokuraridar, who has got his lease from tho members of a joint 'Hindu 
who are in actual possession and managing the joint property, cannot be 
or interfered with by another meml)er, not in possession, unless it 
lie shown that he has acted dishonestly^ — (Poshun Bam ^ 7 . Bhowaneo Deen. 

A. 818 ). ^ ■ 
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Where a Hindu father created a mokurari tenuw within his Bemindari in 
favour of his illegitimate daughter hf a Habomedan lady, and the lawful widows 
of the father sought to resume the tenure on t£e death o| the illegitimate 
daughter without heirs, it was held that the mokurari tenure granted in per- 

r iity could not be resumed — (Mirza Himmut Bdhadoor v. Rani Surat Koer, 15 
E., 549.) This case went up in appeal to the Privy Council, and their Lord- 
ships said : ** The grant was clearly intended to create an absolute and hereditary 
mokurari tenure inasmuch as it contains the essential words, generation to 
generation,’ which in documents of that kind have always been considered to 
hare that effect ; and their Lordships do not find td the particular document any 
special terms which would distinguish it from a grant of an ordinaiy mokurari 
ist&mrari tenure. * * * It has been argued, however, that this mokurari not 
being an independent zemindari, but being carved out of a zemindari, stands 
upon a peculiar footing, and that, upon the failure of heirs, the zemindar takes 
by right of reversion, or, if not strictly by right of reversion, that the tenure 
escheats to him as the superior lord rather than to the Crown. The mokurari 
was clearly an absolute interest. It was also an alienable interest. It might 
have been seized and sold, as Mr. Doyne has shown, under Act X of 1859, oveu 
in a suit for rent. It could not have been forfeited for the non-payment of rent,» 
for in such a case the zemindar could only have caused it to be seized, put up 
for sale, and sold to the l^ghest bidder. It is, therefore, property which, like 
that in the case above cited, might have passed to any purchaser, whatever hie 
nationality, ‘or by whatever law ho was to be governed* It cannot, their Lord- 
ships think, be successfully argued that, having so passed, the estate would have 
determined upop the death of Shnrfodnnesa j^supposing it^had been sold in her 
lifetime) without Ivirs ; for the grant contains no provision for the lessee of the 
estate created in such evon^. There seems therefore to be no ground for saying 
that the lands have reverteJ in tho proper sense of the term & the zemindar ; 
and the only question is, whether, on the failure of heirs of the last possession^ 
'he is entitled to take a tennro subordinate to and carved out of his zemindari by 
escheat. Their Lordships are of opinion that there is no authority upon which 
the power of taking by escheat can be attributed tp tho zemindar. The princi- 
ples of English feudal law are clearly inapplicable to a Hindu zemindar. On 
the other hand it is clear that if the zemindar has no such right, the general 
right of the Crown subsists and must prevail” — (I. L. R., 1 Cal., 391.) Compare* 
however, the proviso of section 26 of this Act. In a suit for enhancement, the 
defendants (inter alia) pleaded a mokurari potta executed on the 9th October 
1832, and purporting to bear the seal of one of the then maliks of the land and 
to be signed on behalf of all thef maliks by it. It was held that the potta, though 
an authentic document, would not bind the maliks who did not afilx their seiSsi 
nor those who claimed under them, and that it was not admissible in evidence^ 
unless it was shown that A had a special or general authority to sign for them> 
and that the fact that the document was more thdn thirty years old gave rise to 
the presumption that the signature at the foot of it was in the handwriting of A, 
and the potta was executed by him — (Ubilack Rai v. Dallial Rai, I. L. R. 3 CaL* 

Wj.) . • * 

For o<3ier ootes see eeciions 5, and 10 to 14, pott. See also 


Piwmaiiwt tmtum ;~See seetion 188 and notes, pott. 

a (9) "Holding” means a parcel or parcels of land ed 
If ji tai^lnd formii^ tlie subject of f separate tenancy. L 

Bw aotes wider seotion pg^ 

a *' 
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3. (10) “Village” means an area included in a village 
map of the revenue-survey within the same exterior boundary, 
or, where no '^such maps have been prepared, such arjpa, as any 
officer appointed by the Local Government in this behalf may 
determine ■ after local inquiry held on such notice as the Local 
Government considers sufficient for giving information to all 
persons interested. 

Where the village boundary may have been altered by decrees of the Civil 
Courts since the revenue survey was made, the boundary fixed by such Courts 
should be considered as the boundary fixed by revenue survey. 

This definition hau been framed, more having i*egard to several villages of 
the same zemiiidaV than to soveml villages of rival proprietors. In a case of 
boundary dispute, a survey map, if not conclusive ovideuce, is ovidenoo of an 
important character — (Gudadhar v, Tara Chand, 15 W. R., 3). In a suit by the 
lessee of a mouzah to r£K50ver possession of a piece of land from a lessee of an 
adjoining mouzah, both making title under one zemindar, whore a survey had 
taken place at a time when both mouzahs to which respectively the laud was 
claimed as bejonging were in his possession, and when neither of the leases was 
in existence, it was hold that tho suit involved simply a question of boundary, 
and what was to bo ascertained was, to which mouzah the land in dispute was 
found to belong at the time of tho survey — (AmeeJreo Begum v. Gobin Pandoy*, 
15 W. 11., 35). In a suit to recover possession of land contained in a certain 
Government resumed mehal, whoio defendant’s plea was that tlie land had been 
purchased by hirp at an execution sale for arrears of n)nt as belonging to a jungle 
mehal, tho lower appellate Court refused defendant’s application for a Comparison 
with the maps and chittas made on the occasion of a boundary dispute between 
the zemindar and the Government, when it had been decided in a local enquiry 
tliat tho land belonged not to the resumed melial, but to the jungle mehal ; it 
was held that the Subordinate Judge ought to have entertained the application, 
thg evidence prefeiTed having been the very best — (Radha Charun v. Anund 
Sein, 15 W. R. 44*4). In a boundary dispute, where the question relates to the 
situation of the pillars which formed the lino, and the sketch map left by the 
officer who laid down the pillars affords room for ambiguity as to the direction 
of the lino, it is of importance to see what has been the conduct of the parties 
since the line of pillars was decreed to be tho boundary. If there has been a 
Government survey, the survey map must bo taken as evidence j and if one of 
the parties has made a settlement according to *the survey boundaiy, the fact 
must bo taken into account unless explained away — (Ranee Radha Chowdrain 
«?. Giridhari, 20 W. R., 242). In a boundary dilute a local investigation is 
•absolutely necessarv— (Sevestre’s Reporl;, 334. But contra in 17 W. R., 472). 
Great weight should bo given to the reports of Deputy Collectors upon local in* 
vostigations in dealing with boundary questions — (Ram Gopal v. Gordon Stuart, 

‘ 17 W. R., 285). In Protap Chundra Burooa v. Ranee Sumomoyi, 19 W. R, 36jL 
'^ (P.C.), the Privy Oouilcil gave preference to a thahbast proceeding over the 
report of an Amin aocofding tQ the ratio decidendi that, where the results of two 
local investigations are confiiciing, the earlier was to be preferred upon the 
that, in the interval between the two investigations, the features of the 
might have changed, and evidence of possession might have been lost* 
^y^jj^prietor of land has no light to bring a suit to compel hia neighboura to 
^ particular line of bowtdary being marked out between ois lands and 
doesnot venture to say that they have by an overt sot transgressed 
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,thai botindaiTy — (Amorannesa Begom v. dopal Sahoo, 22 W. B., 134). The 
'decision in a former suit as to tlio boundary line between two villages is conclusive 
only as to tbe land then in dispute, but not as regifrds the boundary lino itself-— 
(Moni Eroy»v, Musst. Rajbangsi Koer 25 W. B., 393), * 

Act I of 1847 provided for boundary *domardhtion of fields and estates of the 
North-Western Pi'ovinces. An award of the Collector under Act I of 1847, in 
respect of boundaries, is not final, even though ufldisturbod on appeal ; nor is ho 
competent to do more than demarcate by visible ahd tangible mark the boundaries 
between estates and fields — (Ram Jewan v, Radha Persad, 10 W. R., 109)*. 

The acceptance by defendants in a formers flit of a map as correct is 
though not conclusive evidence against thorn in a boniidaiy suit — (Gordon Stuart 
V/ Bejoy Gobind, 8 W. R., 291). Chittas are evidence of titlo in boundary dis- 
putes, if an account is given of them, and they are properly introduced and 
verified — (Sudakhina Cliowdrairi v. Raj Mohan, 11 W, R., 350 J. A Government 
chitta is admissible as evidence in a boundary dispute — (Mochiram v. Bissumbhur, 
24 W. R., 410). 


3. (11) “Agricultural year’ means, where the Bengali 
year prevails, the year commencing on the first day of Bysak ; 
where the Fasli or Amli year prevails, the year commencing on 
the first day of Asjn ; and, where any other year prevails for 
agricultural purposes, that year. 

• As to liow ilu) year is to bo calculated boo anfe^ p. 25. Fusli or Amli year 
prevails in Bcbar, the Villyuti year in Orissa anti M^dmijjore, Uie Bengali year in 
Bengal and tbe Magliye year in CJiittagong, JJI'be Bengali year is solar and com- 
mences on the Ist Bysak corresponding to some day in tho 2iKl»weck of April ; so 
the Villyuti year is solar, and is ono day in advance of the Bengali year, com- 
mencing on some day in Bhadra or Assin, and the Ftasli year is lunar, commenc- 
ing on the 1st of Assiu^cori*cspondiug to some da^e in Sejjtember. 

• 3. (12) Permanent Settlement means the Permanent 
Settlement of Bengal, Behar and Oiissa, made in the year 1798. 

* The date of tho permanent settlement is 22nd March 1793 — (Baboo Dhunput 
Sing V. Baboo Gnman Sing, Sp. W; R., Act X, 01 ; 2 R, J. P. J., 267 ; 4 W. 

Act X, 41). The date of the permanent settlement for the district of Jessore 
was the 11th April 1790— (1 W. R., 230). In tbe former case, Jackson, J., 
remarked : ** We think that the date af the permanent settlement must be hel^ 
to bo that on which the decennial settlement being declared to be perpetual, the 
permanent settlement came into force. The proclamation which declared the 
settlement to be permanent is contained in Regulation I of 1793, and that Regula- 
tion distinctly lays down the date from which it is to hqye force and effect, 

;the 22nd March 1793.' In deciding this question, the Court cannot, as Mr. Doyno 
ieuggests, act upon the usual law of settlements a))d conli-actB, but must be guided 
|)y the distinct enactment of the Legislature which has declared the exact date 
^hen the permon^t settlement came into force. The date of the permanent 
l^ttlement mentioned in sections 3 and 4, Act X of 1859, was the date bf the 

{ ©rmanent settlement of Bengal, Behar and Orissa referred to in Repilation I of 
793, and not the date of settlement of a partimflar zemiudari' with Its owners 
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Poran Bibi «. Settee Nasrir AH Khan, Sp. W* E., Act X, 71). 

Whan did the permanent settlement take place in Cnttaok P-^(Sadannnda Mytee' 
e/Kowratton Myt^, 16 W. E., 289). **The special appeal to this Court waa 
oommenood by urging that, as uo«permaneut settlement had been parried in tha 
district of Cuttack, the provisions of Act X of 1859 did not apply to Cuttack. 
The express words of section 15, Act X of 185% include any person possessing 
a permanent transferable interest in land, intermediate between the proprietor of 
an estate and the raiyats, who, m the provinces of Bengal, Behar, Orissa, and 
holds a talook or t^ure * otherwise than under a tei'minable lease ’ at a 
daw^srent which has not been 6hanged from the time of the permanent settlement. 
The word Orissa would include the district of Cuttack under ordinary circum* 
Stances, but it is said that tho worda *from the time of the permanent sei^lement ' 
must confine the operation of these provisions to those districts of Orissa where a 
permanent settlement has taken place. An illustration was mentioned with 
reference to this argument from the Sundcrbuns, which have not been included in 
the permanent settlement of Bengal ; and it was urged that a raiyat who held 
lands from the time of the permanent settlement' in the Sunderbuns would not 
be entitled to the presumption of section 4, Act X of 1859. There, however, 
is very little doubt that as regards the whole of the province of Bengal, the law 
applicable to all suits for enhancement of rent is Act X of 1859, and that any 
raiyat, even in the Sunderbuns, might claim the bene^t of the presumption of sec- 
tion 4 of that Act, or any under-tennre-holder might claim tho benefit of the pre- 
sumption of sections 15 and 16 of the Act. The law, Act X of 1859, k applicable 
to all the provinces mentioned in the law, and J.t is not necessary in suits coming 
under it to prove that* the land to ^hich suit relates has beei^the subject of 
a permanent settlement. It is said that it is impossible to ascertain when tho 
permanent settlement of Cuttack took place, as in fact there has been no such 
settlement. We do not think it necessary in this* case finally to decide this 
question.” The province of Cuttack, including the port and district of Balasore, 
and all the territory west of the river Wardah and south of the Mennlla and 
Owailgur Hills, were ceded to the Company in perpetual sovereignty by tho 
treaiy of Deognm signed on the 17th December 1803, di:i|ing the government of 
Harquis Wellesley. Cachar, except the hilly part, was annexed in 1830. The 
billy part was annexed in 1853. The Cossia (Kasia) and Jyntia Hills territory 
was confiscated and annexed in 1835. Darjeeling was ceded by the Eajah of' 
Sikim in 1835. Does the permanent settlement obtain in these provinces ? 

We have made it clear that the permanent settlement intended is in all 
oases that of Bengal, Behar and Orissa made in 1793, and not as regards sCuy 
district or area subsequently settled, the permanent settlement of such district 
pr area ” — (E. C, E. 1). 

*, 8* (13) “Succession” includes both intestate and testa* 

jQ 3 ,^]ltar}r suocessibn. 

d> {I4i) “ Si^ed ” includes “ marked ” when the person 
pia%ig tlm mark is unable to write his name; it also iududes 
^ftftmped ” with the name of the person referred to. 

Thi^^defiuiiiion has been taken verlatim from the Civil Procedure Code (Act 
of 1882), In the Registration Act (Act III of 1677) **^gnatweiuad signed 
and a||dy to the affixing a mark ” but stamp would lot be consider^ as 
In the definition under oousment if a person, knows to write his 
hfMhg a inerk wQl ^ 
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In tke lodiaii Snccession Aot, seotion SO, chnse 1,* “ the testator shaill 
oVffb^i aj^ his mark to tfae will, or if shall be signed by some other person in 
his presence and by his direction,” and it has been held that making of the 
marjk is saffieient, although the testator can wnte at the time — Baker v. Dening, 
8 A. and E. 94; Wms. Ezors., 67 ; and that the idark will be sufficient if made 
by the testator’s hand, although a wrong name be written against it, or though 
that hand be g^ded by another person — (re-Olarky 27 L. J., Rob. 18 j Wilson v. 
Beddard, 12 Sim. 28 ; Wms. Ezors., 67 ;; and that signature may be stamped-^ 
(Jenkins e. Gaisford, 3 S. W. and T. 93 ;) and that the testator’s initial, 
signature under an assumed name, may stand for hnd pass as his mark-^ wUas. 
Ezors., 68.) But sealing would not be regarded as signing— (Wms. Ezors., 68.) 
6i|^ or signature has a very technical meaning in the Indian Succession Act. 

3* (16) “ Prescribed ” means prescribed froip time to time 

by the Local Government by notification in the official Gazette* 

‘ Prescribed ’ has therefore a technical meaning in this Act, See, however, 
section 184 post^ where the word has been used in its ordinary sense. We must 
not forget that section 3 begins with the words ** unless there is something re^ 
pugnant in the subject or context.” 

Anything ^escribed by tho High Court will not be so called within the 
meaning of this Act. * 

8. (16) “ Collector ” ^eans the Collector of a district or 
any other .officer appointed by the Lopal Oovemment to discWge 
any of the functions of a Collector under this Act. 

3. (17) “ Revenue-officer ” in ^any ’provision of this Act 
includes any officer whom the Local 'Government, may appoint 
'by name or by virtue of his office to discharge any of the func- 
tions of a Revenue-officer under that provision. 

3. (18) " Roistered ” means registered under any Act, for 
t];ie time being in force for the registration of documents. 

See clause (d) section 17 and clause (c) of section 18, and sections 49 and 
50 of Act III of 1877, Appendix. The Bengal Tenancy Act, however, adds the 
following provisions for compulsory registration : 

1, Voluntary transfer of «a permanent tenure or share of it, or of a holding 
at a hzed rate must be registered (sections 12, 17 and 18, danse (d), of 
Act). 

8. So a contract enhancing the rent of an occupancy raiyat (section 29). « 

3. A contract enhancing the rent of a non*ocoupaacy «aiyat (section 43). 

4. So a sublease by a raiyat for less than 9 years (sections 85 and 87). 

Sjse also sections 175 and 176 of this Act and sections 107 and 54 of the 

TraiiaiEer of Property Act. , 

mmortttnt omisstotts. makes an important omission by not deftmng 

* the word “lease,” • • * ' 

< The word occurs in several sections of the'^Act^ but it is not de6[aed, e» 
sections 20 (1), 44 (o), 45, 47, 48, 4^, 178, 179. 

“ii^se ” in section 3 of Act III of 1877 (The Registration Act) “inolu(lsse> 
eounteirpert^ kabuHyat, an undertaking to cultivate or ooonpy, and an ags«extteu^ 
to lease.” So in section 3, clause 12 of Act 1 of 1879 (The Indian Stamps Aot) it 
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“ moans a lease of immoveable property and includes also (a) a potta, o* kabu- 
Leiise. liyat or other undertaking in writing, not being a counterpart 

of lease to cultivate, occupy,* or pass or deliver rent, for immoveable property, (o) 
any instrument by which titles oi any^ description are let, and (d) any writing on 
an application for a lease intended to signify that the application is granted,*^ In 
section 105 of Act IV of 1882 (The Tninsfertof Property Act) “a lease of 
immoveable property is a tiansfor of a right to enjoy such property, made for a 
certain time, express or implied, or in perpetuity, in consideration of a price paid 
or promised, or of money, rf share of crops, service or any other thing of value, 
to be rendered j)riodieariy, or on specified occasions to the transfer or by tranferee, 
■who accepts the transfer on such terms. ^J’he transferor is called the lessor, the 
transferee is called the lessee, the price is called the premium, and the money, 
shares, service, or other thing to be so rendered is called the rent.” Mr. Field 
in his Digest defines a lease to “ mean a contract creating or continuing the 
relation of landlord and tenant and executed by the Jajidloid in favour of the 
tenant.” 

For ‘stamps ’ to be affixed on leases, ace the Appendix. 

So the words ‘land’ (see p. 80 and section 20), ‘private land’ (see 
chapter XI), * waste land ’ (sec section 178), joint-land lords (see section 188), 
* pastumge,’ * forest rights ’ (see section 198), ‘ utl)undi ’ (see section 180), 
service tenure ’ (sec section 187), ‘homestead’ (^ee section 182), ‘ mokurari 
lease ’ (see section 179), ‘ abwabs ’ (see section 74), ‘ transfer ’ (sections 11, 2^», 
72 and 73), liavo not been defined, and tlieir meaning is* to be gathered from tbo 
context or other Acta. See the sections reforrfial to. 

Definitions in tJie The ■svprd ‘ tfinaiii * has been defingd in section 4, 

body of the Aot. < tcnure-boldcr ’ and ‘ iniyat ’ in aectio*! 5, ‘ sotthid raiyat ’ 

in section 20 and ‘occupancy right* in sections 2f and 22, ‘ iid mi tied to occu- 
pation ’ in section 47, ‘ Improvement ’ in section ‘ Fi otectcd interest ’ in 
section 100, ‘ iuchmbianco ’ and ‘ registered and notified iucumbiuncu ’ in section 
161 . ^ 


'CHAPTEE II. 

Classes of Tenants. 


a«.e. of tenants. , , J. Thcro Shall ho, for tho purposcs of this 

Act, tho lollowing classes ot tenants, namely*.— 

(1) tenure-holders, includiug under-tcnure-liolders; 

(2) raiyats, and 

^ (3) under-raiyats, that is to say, tenants holding whether 

immediately or mediately under raiyats ; 

and the following classes of raiyats, namely: — 

(a) raiyats liolding at fixed rates, whicli expression means 
raiyats holding either at a rent fixed in perpetuity or 
at a rato»oi rent fixed in perpetuity, 
oconpancy-raiyats, that is to say, raiyats having a right 
of occupancy in the land held by them, and 
(<?) non-occupancy- raiyats, that is to say, raiyats not having 
such a right ofoccui)ancy. 


0 ) 
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This section contemplates a logical division of altclasses of tenants under 
tW Act. Tlio classification will appcilr more clear from the following table : — 

(1.) Tenui'e-holders and nndci’-iciiupc-holdprs. 

(a) Jlaijliis^at fixed rates. 

Tenants (2.) Raijats ^ (h) Occupancy raiyats. 

(e) Non-occ\ipaiicy raiyats. 

(3.) Undcr-i’aiyats. 

“Tenant** is a gonoral term for tenure-hold civs, roi3^atB,nBwelljisunder- 
raiyats, while the word “raiy'Jit** includes three classes of raijafs described as 
(a), (b) and (c). It follows that an nndor-raiyat is a tenant but not a raiyat, 
while a non-occupancy raiyat is hoth a raiyat and a tenant. The word “ tenant " 
has been defined in clause (3) of section 3, and “tenure-holder** and “raiyat** 
in section 5. In Act X of 1H59 and Act VIII of lH(i9 13.0., the tenants were 
not classified so distinctly, but from the context it could be gathered that those 
Acts also contemplated three classes of i*ai5rafs, 7nz., raiyats at fixed rates (section 
3, Act VlIT of IHfib JhC. and Act X of 1859), occupancy raiyats (section G, Act 
"VIII of 18G9 11. 0. and Act X of 1859), and non-occu})ancy raiyats (section B). 
Under-raiyats were not meniioned, except cursorily in section G, and teimi*e- 
Lolders not provided, except in section 20 of Act VTII of 18G9 B.O., and section 
27 of Act X of 1859. In Act XV III of 1873, which is the existing “ North- 
Western Px'ovinccs Rent Act,** five classes (d* tenants are contemplated, ris, 
middlemen (section 4), •tenants at fixed rates (section 5), ex-proprietory tenants 
(section 7), occupancy tenants (section 8), and tenants-at-will (section 21). Of 
these ex-proprietory tenants are only a^ipccial class of occupancy tenants. 

, The clas?iification made in this section is, hbwever, not exhaustive. There may 
be a separate class of vjuyofis within the gei^ernl body of occupancy raiyats — (vide 
clause c of section 31 ; coinjawo also G Weekly llei)orte‘r, Act X, 33, Ram fJoomar v, 
Bhyrub Chandra; and 9 W. H., 83, Radhoo Singh v. Rainanoogya, Lall ; 9 W. R. 
349, Parmananda v. Pnddo Mani ; 12 W. R., 102, Gauri Nath v, Ramgati). 

5. (1) “ Teniiro-liolder means primarily a person who has 

Meaning of "tenure- actpured from a profirifttor or fi*om another 
holder” and "raiyat.” tcimre-ljoldcr a right to hold land for the 
purpose of collecting rents or bringing it under cultivation by 
establishing tenants on it, and includes also the successors in 
interest of persons who have acquired such a right. 

5. *(2) ‘‘llaiyat” •means primarily a person who has 
acquired a right to hold land for the purpose of cultivating it by 
himself, or by members of his family, or by hired servants, or with 
the aid of partners, and includes also tliQ successors in interest of 
persons who have acquired such a right. 

E^cplanation . — Where a tenant of land has the right to bring 
it under cultivation, he shall he deemed to have acquired a right 
to hold it for the purpose of cultivations notwithstanding that he 
uses it for the purpose of gathering tlie’produce of it or of grazing 
cattle on it. 

: The distlnotion be* disfinction is the result of much discussion and 

Ween tenure-holder opposition. The Bent Commission, in their report of the 
wdr»y.t. 2S)th June, 1880, wrote: • 
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** Turning to the case-law we find it decided : (1) that if a person takes 
land and at once sub-lets it, he will be a middleman, and 
tl£ bSSS CommSwwn!^ under the present law acquire a right of oocu- 

pancy in ,such land; (2) that if a raiye^, who has 
acquired a right of occupaucj" in land, sub-lets such land, he does not by 
so doing forfeit his right of occupancy ; but (31 he cannot by so doing alter 
the nature of his holding and convert it into an under-tenure. Applying these 
principles, it will appear that the reclaiming lease- liolder, who never himsqll 
cultivated and who sub-let before ho had held for twelve years, never was a ralytit 
with a right of occupancy. Ho. was and is a middleman ; but wbat are the rigntsi 
of a middleman is not laid down in the law, and must be very unceriaip. If 
such lease-holder reclaimed and cultivated part of his lot and let the rest 0 ^% 
are his position and his rights different in respect of the two portions ? Can ho 
be a raiyat wit]\ a nght of occupancy as to the former portion — unable to put 
off this chtfracter and convert himself into anything else but a raiyat — and as lo 
the latter portion, a middleman with undefined rights and liabilities ? This 
uncertain and inconsistent state of the law — built up of isolated cases dealing 
with individual rights, which were the complement of the rights of other persons 
not before the Court and not therefore duly considered — has Jed to much profitless 
litigation, and if allowed to continue must lead to still less satisfactory results. 
Wo think it, therefore, very expedient that the rights of the above classes of 
persons should be defined, and that some rules should bo laid down which will 
enable the Courts to say in all cases who are tsnure-holdors or nndcr-tenure- 
holders, and who are raiyats having a right pf occupancy. After the fullest 
consideration of the f whole subje^ct, it appears to us impossible; to^discover any 
principle of distinction between raiyats and tenure-holder# or undcr-tenuno- 
tolders which will hold goojil universally or even in ^he large majority of cases. 
If cultivation be iaken as the test, whether the interdkt of a particular tenant is 
a tenure (or under-tenure) or a raiyati holding, a talukdar, tenure-holder or 
under- tenure-holder may cnltivato land forming part of his taluk, tenure or * 
under-tenuro, while the person commonly called a raiyat may have sub-let his 
entire holding and may not hi^^iself cultivate a single square foot. It is impossi- 
ble, therefore, to say that under all circumstances the person who cultivates is a 
raiyat, and the person who does not cultivate is a tenure-holder. If the receipt 
of rents frem j>ersonB in the actual occupation of the land bo considered the 
essence of a tennrc-liolder or under- tenure-holder, then we find raiyats also 
sub-letting and receiving rents from their tenants in actual occupation. If here- 
ditability be tried, the raiyat’s interest, the raiyat’s holding is heritable as well 
as the taluk. Is transferability the test ? Ther raiyat’s jama, independently of 
Acts X of 1859 and VI H of 1869, is commonly transferable by custom. Is 
saleability for its own arrears set up as the true distinction ? The landlord of 
his own option brings raiyats’ holdings to«sale in execution of decrees for rent, 
while a tenure or iirider- tenure is not subject to the special law for the sale of 
tiiider-tenures for the recovery of arrears of rent due in respect thereof, unless 
it is so saleable by the title-deeds or established usage of the country. If the 
quantity of i«nt paid by, the tenant be supposed to be the point of distiuctioiii 
then in Tlungpore the rent of a jote varies from one rupee to half a lakh of ruuiees, 
while in other districts the rent of many taluks is but a few rupees. It is tome 
that a tenure-holder or nnderUenure-holder is not liable to enhancement upon 
the grounds applicable to a raiyat having a right of occupancy ; but this distinc- 
tion stops here, for the existing law does not define the grounds upon which the 
vi^t pf a tenure oi* under-tenure can be enhanced. 

« Under those circumstanced we have come to the conclusion that the quantity 
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« 

of land included in a single demise will afford the most reasonable ground of dis- 
tinction in the case of the class of thnants under discussion. AlUiough at the 
pi’esent time, and under the altered condition of ‘agricultural society, actual 
cultivation is«io longer the essence of a raiyati tenure, we tliink that the original 
conception of a “ raiyat ” was that ho entered on \lie land for tlie purpose of 
cultivating it or bringing it nnd«r cultivation, either by his own personal labour, 
or by that of his servants or followei’s, or by ineans‘of persons who would occupy 
portions of the lond, giving him in return a share of tJie produc-o according to 
the custom of the country, and afterwards a moiu^y rent when it suited both 
parties to make this arrangement. A raiyati IwJding being created in this 
mannes?) it <lid not cease to be such because the raiyat subse<jiientJy sub-let (there 
behl!]^ nothing either in his contract or in the custom of the eonntry to prevent 
him fit>m doing so), and practically convert(id himself into a middleman, Avhich is 
only another name foi* a tenure- hoi dor or under- tenure-holder, H'his process of 
comversiou is going on, and has long been going on, in every district of Bengal. 
That, w*hile undergoing this process, there should be some doubt as to how' far 
the tenant was to be governed by the mcideut;S of the raiyati condition which ho 
is leaving, or by those of the tenure condition to wln’cli he is appi oaching, is only 
natuml. It is not possible so to adapt legislation as to make exact provision for 
this transition state ; but looking at what wo take to be the true conception of a 
raiyat, and linding it impossil)le to ignore the custom of sub-lcttiug, we think it 
reasonable to say that, whether a tenant subsequently sub-lots tlie whole or part 
of the land ckunised to him, it w not easy to presume that ho had any intention 
of assuming the position and stat^.s of a raiyat, if tlie quantity of land included 
in the original^ di^uise was so large that ft coul(J not bo cuRivated by a single 
tenant with such moans ami assistance as are usual in the oounhy. 

“We have therefore enacted (section 14) thai, notwithsiamtiug any custom 
or contract to the contrary, every person to vvhoiq more ihaii one hundred standard 
bighas of land Lave been let by a bingle demise, otlierwiso than for a term or 
year by year, shall be do(3rned to bo ateuine-holder or under-tciiure-holder wn'thin 
th,e tneaning of sections 8, 9 and 10. If tlio lessor were a proprietor, tlie lessee 
w|ll bo a tenure- holder ; if the lessor were a lenm-e-bohler or undcr-tonure-holder, 
the lessee will bo an uuder- tenure-holder of the tirst, second degree, and so on. 

have made possession necessary to complete t he demise in order to avoid the 
lisk of litigation, wdiich, in this country, is so common wdien persons, out of 
possession but relying on titles that have to bo established in Courts of law before 
they can be enfoi-ced, grant, leases to persons who are 2^* cj)ared to si^ecnlate in 
law-suits. We have made these j)rovisions apf)licablo to tenancies created as 
well before as after the comm enct^meut of the Act. Wo have further declared 


that ©very such tenure or under-tenure, which has been behl for twelve years, 
shall be permanent and tmimferable. The cjuantily of land selected for the pur- 
poses of these provisions is, of course, an arbitrary quantity; but we think it« 
reasonable to draw the line at one hmidred bighjTs, having regard to wdiat has 
been said above. It may bo well to observe that, although thc^ person who holds ' 
more than one liundrcd bighas is made a temire-lK)lder (or uiuler-tonure-holder), 
whether he or his landlord wishes it or not;, the person who holds one hundred 
bigh^ or less may be a teuurc-liolder or a miyat, as he and his landlord wish 
and agree,” (H. 0. R. 1.) It is needless to giyS the detinitiou of the Rent 
Commission Bill here, because it was found defective and abandoned. 


Iho Select Committee, in Bill No, I, gave uj) the attempt of drawing any 
Definition of Bill No. I. distinction, and reported on the 2nd March 1883 that 
iibe “term ‘tenure-holder’ as used in the Bill is defined 
[section 3, (3) and (4)] to include what are commonly known os under- tenure- 
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hoklerfl, that is to say, darpatnidars, se-patnidars, dar-ijaradars and sncli like ; and 
also tsrianta ol tho class hitlierio known as raiyats at iixed rates. The inclusion of 
tenants of this^ latter class in the definition is convenient from the draftsman’s 
point of view, hut is, it is believed, otherwise of little importance,* inasmuch as 
tho incidents which are attached to their holdings place them to all practical 
intents and p\irposes on the same footing as tenure- liolders. The term ‘I’aiyat * 
has, following the Bill prepared by tho Kent Law Commission, been limited to 
tenants holding land for purposes of agriculture, horticulture or pasture, or wlio 
have come into possession* for such purjjoses, excejit wlicro bantu or homestead 
land is included in a raiyat’s agricultural holding, in which case it will be treated 
in the same way as the rest of tlie holding, and he will be deemed to hold it as a 
raiyat. K’xce])t as jnst stated, no attempt lias been made to define the terms 
‘ tenure-holder ’ and * raiyat,’ or to settle the distiuolfon between these two classes 
of tenures. The iiripoi’tanco of this distinction for tlic purposes of the Bill has 
not been overlooked, nor lias the possibility that cases may occur near the line 
of separation between the twui ebasses, in which a doubt will arise as to whether 
the tenant is a tenure-holder or a raiyat ; but it is believed that tho distinction is 
generally understood, and ih«at. save in exi^eiitional cases, no difficulty will arise. 
Ilowcvor this may lie, no complete definition has as yet been suggested which 
would not be certain to gi\(' rise to dillicnlties greater tlian those which it is 
intended to remove.” (S. (b K. on B. J;. ^ 

^’hc Bengal Government' (Hir Rivers Thompson) how'cvev proposed a defini- 
tion (Ldler to the Secretary of the (Joveruwenl of* Indial dated the ^th September 
1883) with the following rrmiarks ; r 

“ Tlie negative ^jharacter oi /,lio defbiilions of ‘ tenure ’ and,* mij^at ’ has been 
Definition and dUtino- uiifavcunaWy criticssca. The difficwlHes ni the way of 
tion proposed *by the a positive definition, specially those to wdiich the itent 
Bengal Govt. Commission draw attention in paragraph 20 of their 

report, arc not ignored ; but it is clear that the want of some definition, which 
might afford a jn’csuniption as to tho nature of the right, leads in practice to 
serious embairai^sment from which all iandloids siiffiT. The Board rtf Revenue 
even go tdie length of asscrti^jg that any ‘ rule of thumb ’ jiroecduro w'hich w’ould 
enable a tenure to be distingnisli(*(l even pre.suniptively frcjui an occupancy holding 
would be a great relief to JaiidIord.s, and a lielp to the revenue administration, of 
the province 

“ On smdi a question as a legal definition of this sort, the Lieutenant-Governor 
has much diffidence in otTeting any opinion ; but it seems to him that there is 
reason for the dissalisfactioii exj)n‘.sHcd with this ])i)j1ion of the Bill, and that a 
definition is m<»rc likely to avoid (liflMJultios thafi the absence of any •definition at 
a.ll. One of the grerdcst difficulties to b(‘, met with in dealing with the rent ques- 
tion in Bengal is the (piestion of suh-letting. It is possible that by accurately 
• defining the class wIjo, as occupancy vaiyais, wdll be entitled to sub-let, that 
difficulty may )>c lessened ; and, therefore, the Jjiciitenant-Governor would .suggest 
that, while those who retain a substantial cultivating interest in the holding 
should be regarded as occupancy raiyats, all those owners of occupancy rights 
wim never got possossk)n for the bond jitlc purposes of cultivation, or who, having 
originally b(3en cultivators, have divorced themselves from direct conncction^with, 
or responsibility for, the ciiHi\;ation of tlie holding, should bo classed as tonure- 
holdcrs. It- is to be remembered that the hitc Supreme and present High Court 
have declared ’any teuuro by title dcod.s or by tJm custom of the country, trans- 
ferable by ! 3 ale ’ to be an undoi-tenure (Indian Law Reports, Vol. 8, page 675), 
while the Lieutenant-Governor umlerstands that the Courts look on persons, 
who haTe not got posBession for hondjide purposes of cultivation in the light of 
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tenure-holders (9, Calcutta Law Reports, puf^e 449). Jt seems therefore to Mr. 
Rivers Thompson that a definition 'onVhe lines he proposes would not only be in 
accordance with tlio prevailing judicial opinions oh the subject, but would also 
establish an intelligible demarcation line betwoon the cultivator and the mere 
rent-receiver, which would hold good in the great hiajority of, if not in all, cases. 
Such a definition would also have the great advantage of classing as tenure- 
holders mahajans and other noii-agriciiltural purchasers of occupancy nghts, 
w'hoso raiyats w^ould tlioii become ‘ordinary' raiyats, saved by ..ne provision of 
the Hill applicable to their class from the worst evils 6f i'ack-renting, and cai)able 
of acepuriug occupancy rights in course of time. • 

“111 making this suggestion, the Jiientenant-Oovornor is not unmindful of 
the'objection that it would tend to increase indotinitcly tlio cliain of middlemen 
between the pi*opriet(U‘ and the acfual cultivator. Tlie increase, however, would 
be but nominal ; lor the non-cullivaling oecu])ar»cy raiyat is already in f.'ict a 
middleman, wdiilo middlemen divorced from all eomicctiou witli tillage, are rarely 
in these Provinces, owing to the pressure of population on the soil, recruited 
from tlie cultivating classes. Besides, even if midillcmeii arc created, the condi- 
tion of the actual cultivator under them would be better (if the ]»roposals which 
the Lieutenant-Governor will subsetpiontly make, be accepted), than under itick- 
ronting occupancy raiyats, who are uiiddlemou in all but the name. Mr. Rivers 
Thompson is also not forgotiiil of t-hc probability that such a delinition as he pro- 
poses would meet with some ojipositiouin portions of deltaic Bengal; for instance, 
whore ccrtahi classes claim the* status and immunities -of tenure-holders, while 
exercising over under-tenants th» power and privileges at present enjoyed by 
occupancy raiyats. These classes wouhf oppose a formal defttiition which would 
curtail the power they cliym to exercise; and it is only right to say that their 
Ojtposition seemed so formidable to Sir Richard Temple that, flotwithstanding 
the existenc(3 of judicial decisions declaring these classes to bo tenure-holders, ho 
deemed it imprudent to provoke it by affording any protection, eten in settlement 
•p^'occedings, to the actual cultivators of tho soil. On the other hand, t he proposed 
definition would moot wilh approval, and would redress e.xiisGng inconveniences 
in those districts where cultivutioji expands or co»i tracts with the rise. or fall of 
prices, an elastic rent sj'^stem being the consequence. 

• “ Such being the objects to be provided for, the ((uestion is, what form should 
the definition take ? This question is, no doubt, difficult, the difficulty being in 
connection with the point whether an occupancy raiyat may sub- let his holding 
and still remain a raiyat. In by far the greater portion of these Provinces it is, 
in the LiGutenant-Govcrnoi‘’s opinion, safe to provide that a rauat who sub- lets a 
large portiefu of, ii not Jns ciiYirc holding, thus divorcing himself from actual 
cultivation, shall bo doomed to be, not a raiyat, but a tenure-holder. In the loss 
settled portions of the deltaic and frontier districts, however, sub-letting is tlio 
usual procedure for re-claiming land, and is rather a method of raiyati cultivation* 
than an evidemee of sub-infeud ation. In such districts, therefore, sub-letting of 
the ^tire holding should not opemteto convert the lessor into a tenure- holder, 
but should be deemed consistent with the status of a raiyat. Bearing iheso con- 
siderations in view, the Lieutenant-Governor submits for ttie consideration of tho 
V/Oun®il the following definitions which are based on those contained in the Rent 
Commission’s Report , • 

• + ^ ^ tcmire means (1) a rent-paying interest in land subordinate to tho 

interest of a proprietor and superior to that of a raiyat; (2) a ront-froo interest in 
n< when a rent-paying interest in the same land exists between tlie jiroprietary 
meres and such rent-free interest ; (3) a rovenqe-froe or rent-fi*ee interest in 
^ n when no rent-paying interest exists between such revenue-free and rent-free 
interest and the proprietary intei^st, A tenure includes an under- tenurer. 
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Illustrations. — A patni, dar-patni, or se-patni intorest is a tonnre, An ijara 
or dar-ijara is a tenure. An occupancy holding, which the owner does not culti* 
vat 0 as a raiyat, is a tenure. *A valid bramtiottur is a tenure. A lakhoraj holding, 
in eluded in a rardhue-paying estate, ami not entered in the register •of revenue- 
fi*ee lands, is a tenure. ‘ 

(h.) A raiyat or tenant mentis a person who cultivates land, or who occupies 
land for tlie purposes of cuUiva'ting it, or bringing it under cultivation. A person 
cultivates land or brings it under cultivation within the meaning of this defini- 
tion, when cultivation is carried on by himself, or by the raernbors of his family, 
or by his servants, or by hinid labour, or by sub-lotting a pari while continuing 
to carry on cultivation by oiio or mure of the preceding means in a moiety of the 
land. 

Provided that by order duly published in the Calcutta Gazette, the Local 
Government may, declare that cultivation as a iiiiyat may be carried on within a 
tmeb to l>e specified in such notification by sub-letting the whole of the land, and 
may suspend or withdraw that order, and such declaration shall have the force 
of law. 

DlUStratiOll. — Cultivation of the wliole or jmrt of an occupancy holding on 
the terms of a division of pi’oduce between the occupancy-holder and the actual 
cultivator, is cultivation under a sub-loase. ^ 

(Tho latter illust ration is meant to provide for those cases which, judging 
from experience, would probably be numerous, in which mahajans having bought 
up occupancy rights would let a porthm of lh<) land on a niujdi, and the remain- 
der really on a himilis Unmro, but pstousiltly on a contract fixing portion of tho 
produce as the wag( s of Ijibour.) , * • 

I am to j^rflpose below thtil lancNords be allowcdf a more summary proccdui’o 
for collecting rents tVoiu tenuro-hplders than fi'om luiyats, while nou-occupiincy 
raiyats renting land from tenure- holders bo granted a more beneficial status than 
hurfas or under-tenants can enjoy. It is to be hoped that by these means ih©’ 
intereists of tho landlords on tho ono IiJind, and those of the actual cultivators on 
the other, will jointly Ofierate jn tho direction of classifying as tenure-hold or s all 
owners ot Occupancy rights who do not actually cultivate the soil ; and further 
that the limitations imposed on tho powers of tenure- holders to rack-rent,, to 
winch reference will be made later on, will disc?ourago the growth of the class,” 

Refori'ing then to the best means of preventing rack-renting, tho Bengal 
Government observed : “ In the Liculonant-Governor'.s opinion an effective way 
to prevent tlicse evils is by converting all purchasers of occupancy rights, who 
are not bond fide cultivators, into tenure-holders? under whom the actual cultiva- 
tor will have tho protection afl'orded by the status of a raiyat ; and this was on© 
of tho reasons which induced Mr. liivers Thompson to propose the defiriitions of 
i^enure and raiyat given in paragraph 6 above.’* 

Bill No, II then proposed the following distinction : 

!* Section 6. ( 1 ) * T enure-h older ’ means primarily a person who has acquired 
Meftulnfi; of tenure ^ proprietor or from another tenure-holder the right 

holder and raiyat. collect jvnts, and includes also tlio successors in interest 

•of peri^qjis who have acquired such a right and the per- 
sons wdio are to be deemed tenure-holders under section 37. 

( 2) ‘ Raiyai ’ means primarily a per.soa who has acquired land for the purpose 
of cu Hi vising it by himself, or by members of his family, or by hired servants, 
or With the aid of partners, and, subject to section 37, includes also the successors 
in iutemt of persons who have* so acquired land, 
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• 

(3) A persoil shall not be deemed to be a raiyat uirless he holds land cither 
immediately under a proprietor or imihediately under a tenure- holder. 

(4) In determining whether a tenant is a tenure-holder or a raiyat, the 

Coui't shall have regard to — . • 

(a) local custom ; 

(&) the provisions of tsection 37, with respect to raiyais who sub-let 
more than half their holdings j anrl* 

(c) the nature of the right of tenancy a.s originally acquired, that is to 
say, whether it was a right to collect I'eiits or a right to cultivate 
land. 

(5) Where the area of a holding exceeds one hundred standard bighas, and 
tbe* whole or part of it is sub-let, the tenant shall be presumed to be a tenure- 
holder until the contrary is sliown.** 


** Section 37. If the portion of his holding sub-let by an ’occupancy raiyat 
OonTersion of sub-iet- excoeds more than half his holding, he shall, on being 


ting 
into tenure' 


ocoupancy-raiyats 
i-holders 


registered in a public r(igistor as a icnurc-boldcr under 
any Act which may be passed for the registmtion of tenure- 
holders, be deemed to have become a tenure-holder within the meaning of this 
Act. 


Provided as follow's : — 

(a) Koihing in this section shall apply to any person w'ho is disabled from 
cultivation by ago, sex,«discas^', accident or temporary absoiico from homo on 
mililary or domestic .service or a oilgrimagc, and who sub- lets his holding or any 
pari thereof for a term not exceeding the duration of his disability. 

, (&) Jf ft person is con verted, into a tenure-holder by vu'tue of this section 

his rent shall bo liable to oflhancemcnt on tjio same terms and siibjcct to the same 
conditions as if he were an occupancy raiyat. ^ 

Explanation. — A person who has boon converted into ft tenure-holder by 
Virtue of (his section does not by reason of the ])orti()ii of his holding sub-let 
ceasing to be more than one-half the holding becomo again converted into a 
raiyat.” • - 

.And the Select Committee reported : — “ In the section which relates to the 
distinction bt^tvveon ienure-liolders and laiyats, we have endc'avoured to describe, 
rather than to define, each clfls.s. Whilst reoogniKing tlie expt»dienoy of laying 
down rules for the guidance of Courts in dealing with cases which lie near the 
border line between the tw^o classes, we retain the opinion that any attempt to 
frame a I'igid definition of either class would tend to create, rather than to re- 
move, difficulties.” • 

The Select Committee on Hill No. Ill reported : — “ The only amendments 
4 calling for notice in this chaj^tor are : 1st, that wo have 
^D eftnition of Bill No. Q^^i^gd all reference to the raiyat converted into a tenure- 
holder under section 37 of \ho Bill No. II as it has been 
determined to omit section 37 ; and 2nd, that w^e have altered section 5 (5) so as 
to provide that a tenant holding more than one hundred bighas shall be pre- 
sumed, until the contrary is shown, to be a tenure-hoklor, without raising an 
issue as to his having sub-let any part of bis hol<Jing.” 

The Hon'ble the Chief Justice (Sir Ricljard Gafth) made the following 
Sir Blohard G th observations on this definition : ** A tenure-holder is 
tlS defSSti^ ^ ^ described as a person who has acquired from a proprietor, 

or from another tenure-holder, the right to collect renta. 
Now it seems to mo that it would be just as correct to describe a tradesman 
who has bought a shop as a person who has acquired a right to collect delU^ 
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as it is to describe a teimre-holdor as one wlio has acquired a right to collect rents. 
It may be generally true of tenure-holders that they have a right to collect rents ; 
because most of them have tenants (inti’oduced either by themselves or others) 
by whom rents 'are payable. But it is by no means the essence of a teiiu re- 
holder’s interest that he should have a light to collect routs ; and still less that 
he should have acquired that right from his inamediate landlord. His right to 
collect rents is merely oijo of the incidents of his position, when his land is Jet to 
tenants ; as it is one of tho incidents of a tradesman’s position that he has a right 
to collect debts whed ho hab ciistoniors from whom they arc duo. A more correct 
description of a tenure-holder would be ‘ one who holds a tenure, mediately or 
immediately under a proprietor, and who is not himself a raiyat.’ Bnt this of 
course leaves the important question open — what is a raij^at ? and what is the 
true distinction betw-eeii a raiyat and a tenure- holder ? The description which I 
have suggested is correct as far as it goes, and it is at any rate not calculated to 
mislead ; whereas the description proposed in this section would bo wliolly 
inappropriate to a large class of tenure-holders. Suppose, for instance, that a 
settlement Avere made with a zemindar at tJie present day of a tract of waste in 
the Sundorbuns. t ha-A e now before me a grant of this kind which Avas made 
very lately. Such a proprietor would be at liberty to grant any letises he may 
think proper of any portions of that tract. Ho may grant mokmuri leases, either 
pormauent or for life ; he may grant patni leases, or jiingleboori tenures ; and in 
each of these cases the object for wliicli he makes the grant, and the object of 
the lessee in taking it, would probably be the cultk/ation of the soil." But each 
of these grantees would beat liberty (sulqoct, cf course, to any special conditions 
which Lis lease may* contain) to*, cullivjtto or not, as may suit his convenience ; 
and each would he at liberty to grant his land for sub- tenure, » or to Jet it out io 
raiyats, or to c'hltivate it himself A^ith his own coolies. But, wdjother he does 
one thing or other, I tak(^ it he wauld be equally a tenure-holder; and that any 
raiyat, to whom he lets the soil for the purposes of cultivation, would be capable 
of acquiring occupancy riglits. And yet to des(*ribe any one of these gmntces 
‘as a person avIio has jicqiiired from the jn-oprietor a right to collect rents,’ would 
be a manife.st Tnisdesonjilion. .The truth is that each successiA^e tenure-holder is 
to all intents ami purposes as much an owner of tho soil, to the extent of 
the interest Avliieii he acquires in it, a.s a tenant of land in Kngland. He is of 
conise bound, as every tenant is, by the conditions which are im[> 0 Hed upon him, 
either by the general law or by custom liaviug tho force of law, or by tho contract 
which he makes witli his superior landlord on the one hand, or his sub-tenants 
on tlie other; but, subjoc.t to tliose conditions, lie may deal with the land as he 
pleases. Tf, when he acquires his tenure, the lanfl is occupied by nii;y1its, ho can 
of course only deal Avith iboso raiyats as the law or the contract under which they 
hold alloAv.s liim ; but if ihe'land is waste, or partly waste, when he acquires it, 
he may cither hiave it so, or utilize it in ttny Avay he thinks proper. It seems to 
me, therefore, that tho deseription of a tenure-holder in this scetion is utterly 
misleading. It may no doulit be a difficulty to define the line which is to separate 
the two great, classes of ternire-hoklers and raiyat.s, but I think it is a duty which 
the Legislature should take upon themselves, even though they may perform it 
impei'fectJy, rather than to p]ace several hundred judicial officers in a difficulty 
whicl' they may each attempt to solve in a difCcrcnt Avay.” 

^Ir. Justice Field in his minute remarks : “ I do not see the force of the word 

Mr. Jufttioe Field on * the Bill docs not proceed to provide for 

the detmition. secondary meaning of the terra tenure-holder. The 

definitiot^, as it stands, appears to be defective. It 
excludes jungleboori^ahihdars, Avhu have always been understood to be tenure- 
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holders. Those talukdai's did not acquire* merely ilio right to collect rents. 
They acquired an interest in the laiidt itself, which tliey agreed to take with full 
power to reclaim and cultivate — part of it theniserves — and part by letting it to 
tenants aftcy reclamation, or before reclamatictfi to persona wl^io would reclaim 
and cultivate, or sub-let for reclamation and ciiltivittion. Thentlio * tenure-holder’ 
of the definition in the Bill is yot a tenant, for he does not hold land and he docs 
not pay rent, for he pays and delivers nothing foi* the use and occupanc.y of land. 
Agiiin, the definition would include a mere agent or mortgage^ in possession, 
who are not generally understoodio.be tenure-holders. The definition appears 
to have been framed with a view to avoid the admission that a tenure-holder 
obtains an interest in the soil itself. When land is acquired under the Land 
Acquisition Act, the tenure-holder is allowed compensation for an interest in the 
soil, and there arc numerous other facts well kiiow'n to persons acquainted with 
the common law of these provinces, which leave no doubt that .the tenure-holder 
acquires, not merely the right to collect rents, but a siibhtantial interest in the 
land itself. If a tenure-holder acquires no interest in the land, how can he give 
the use or occupation thereof to a tenant under him ? Then, regard being had 
to sub-section (3) of section 5, the definition of * ?‘aiyat ’ must fail with reference 
to this sub-section ; it has already been pointed out that persons lioldiiig land in 
certain Government estates will not be raiyats, and will not therefore be entitled 
to the benefit of raiyats uii^er the Bill, and it iu.‘iy further be pointed out tliat 
the same disability will attach to raij'ats under lakherajdars not registered under 
Act Vll B/j, of 187tJ, matwalis and other chisses of landlords. What 

also becomes of persons bolding ^under the raokuraridars and isiemraridars of 
Begulation of ^1793, persons of whom it is^ impossible 40 predicate that they 
acquired the’right^to collect rents ?/’ 

As t}i§ definition stands, it includes all .sorts of tenures eitSter rent-paying or 
rent-free, as well as Borvice*tenures ; only it n^ust be ci'eated by the proprietor or 
acquired from him. Is Government a pi‘oprietor ? No, except as owner of klias 
mehal. So that a tenure may bo created by Government in a klias mehal but 
not otherwise. But are re venue- free or rent-free lands tenures ? Kent has been 
defined in clause 5 of seel ion 3, bnt Die word ‘ reyenue ’ has not been defined in 
this Act. We must, therefore, adopt tiie definition of section I of Act VII of 
J868 B.C., whicli provides that “the w(.'rd revenue includes eveiy sum annually 
payable to Governmciit by the proprietor of any estate or tonui‘o in respect there- 
of, and every sum payable to Govoimment in respect of tuccavie or of any money 
advanced by Govennnent to propi-ietors of land for making or repairing embank- 
ments, reservoirs, or water-coursos, or other improvements on the land held by 
them.” liead with this definition all revenue-free lands ■whether entered in the 
Collector’s General Kegistor or not arc estates under the Act, but not tenures 
(sec the definition of the Avord ‘ estate ’ in this Act)/ Except in hhas mehal thei*e 
cannot, therefore, be a rent-free tenure under the Government. If there be any 
revenue-free land under tlie Government it becomes an^estate. But rent-free 
tenures are possible in a7i ordinary estate under proprietors other than Govern- 
ment, The word ‘ tenure ’ has been defined in Act YII of 1868 B.C. to “include 
all interests in land whether rent-paying or lakhoraj (otlier than estates as above 
defined), and all fislieries, which, by the terms of the grants creating the same, 
or by the custom of the country, are transferable^ whetlicr such tenures are re- 
Bumable or not, and whether the right of selling or bringing them to sale for an 
arrear of rent may or may not have been specially reserved by stipulation in any 
instrument.” In this definition it will be observed that transferability is the 
essence of what is made to constitute a tenure, and thal; it is immaterial whether 
the laud be revenue-paying or lakheraj. It is obvious that this definition does 
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not suit tlio present Act. ^ Compare the definition of ‘ tenure * in tlie Hoad Cess 
Act (David v. Grish Chundor Guha, I. L. R., 9 Cal., 183 at p. 185.) 

Who has acquired a right to hold land for the purpose of collecting 
rents or bringing it under cultivation by establishing tenants on it. — This 

read with clause (&) of sub-section (4*) means, that we are to see the original 
purpose of the acquirement or creation of the tenancy. If a person aoquii'e a 
land for the purpose of bringiug it under cultivation hy estahlishing tenants on itf 
he is a teunrediolder. But if a pej*soii acquires it for the purpose of cultivating 
it by himself, and then abandons his purpose, and establislies tenants upon 
it, he is a cultivator. This seems to be consistent with section 85, under 
which a raiyat can, under certain circumstances, sub-lot. But again under 
section 20, in order to bo a settled raiyat with a right of occupancy, the 
cultivator must /iontinue to hold his land as a raiyat, i. e., for the pur- 
pose of cultivating it by himself, or by hired servants or by partners. 
Then as Mr. Justice Field observes the present definition would exclude the 
jangUboori t.alukdars, the hoivladarsy and others who originally held for the 
purpose of cultivation fmm the rank of tenure-holders. 'J’bis, however, is in 
consonance with the case law on the point. In the case of (Karoolal Thakur v. 
Luchmeeput Doogar, 7 W. R., 15,) the learned J udges observed : “ On the first 
point the judgment of the Principal Sadar Amin is clear. 
Distinction between and in (.ur opinion substantially sound. It is as follows : 

very ^ without any doubt tjuit the tenure of the vendor 
determiue. was that (»f a cultivator or raiyat, and tlierofore as such 

< did not require registrjjtion when plainti^ purchased it, 
the provisions of section 27 of AcH X being expressly apjdicfiblo only to persons 
holding a perraahvint transferable intoj’cst between the zemindar and ^le cultiva- 
tor, The nature of the disputed tenure as raiyati is ])rovod by the pottah of the 
defendant’s vendol-’s ancestors granted by tlm zemindars in 1205. * ♦ * It 

appears fr'ojii its contents to have been granted to tenants who had been old 
cultivators in definition of a (hirbumleo rate on all lands held by them in the 
porgunnahj it describes them pud as.signs to them the poita as abad/cars, malgu^ 
goors and moknrari joledars, all of Avhich words characterise the tenancy as that 
of cultivators : it continues to them the cultivation as such, and thou winds un 
by adding that yon will sow or cause to bo sown the lands so held by you, and pay 
the rents, which again is definite in that the tenure was raiyati and was con- 
tinued .such. It is argueil that the "words cause to he sown are indicative of the 
tenure having been made mtermediate when the above potta was given whatever 
it may have been before it, as the tenants were permitted to havo cultivators under 
them. But this is an incoiTect iiiterpj[*etaiion of tho woi-ds quoted which arc 
quite consistent with tho wording of a raiyati potta. The teniuits wore by the 
potta continued as raiyats, and a right created as such by the zemindar need not 
be a khudkasht or sol f-eulti rating tenant to maintain his rights as such. If he 
sub-let his tenancy, the nature of it will not be altered thereby : as in respect of 
the zemindar, ho will still continue its tenant, and will bo responsible to the 
zemindar for the rent aa such.’ We agree with the Principal Sadar Amin in 
thinking, for tho reasons given Jiy him in liis judgment, iliat this tenure is merely 
a raiyati tenure and therefore not one the transfer of which required registration 
in the sherista of the zemindar. Everything points to this conclusion, except 
th<‘ fact of the so-called putnee which the original tenants granted. No doubt 
their treating this lease as a putnec goes to show that they themselves deemed 
their position U> bo something more than that of mere raiyats. Still we do not 
thmlr that tho course thus adopted can alter the ziaturo of the tenure if it in its 
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inception was, as we have no doiibt^ it was, merely rtiiyati. Tt is frequently 
difficult to say what tenures are raiyati aud what, are those of middlemen, hi 
the case of Ham Munrral Ohoso ??. Liilchie Narain Sliaha, 1 W. Jh, 70, a Jlivision 
Court heldihat the mere fact that one wl^o hdds^land sub-lots it, does not make 
him a middloman, and that the real question to be tried ^vas ‘ whether the de- 
fendant was or was not a raiya^ or one who hdd land under cultivation by him- 
self or others avUo took for him under his superrisiou as a superior cultivator, or 
whcflior J)o was a middloman becaus(j he really did not cultivate in the sense of 
section 6 (Act X), but was a general lease-holder or a speculator in land I'ent.’ 
Applying tins I'ule, it appears to us that those under whom the j>laiutii¥s claim 
Avere not middlemen, but that they held the lands in question under cultivation 
by ‘themselves, or by others taking under them. In our opinion, therefore, it is 
unnecessni’Y to register in the zemindar’s sherisla transfers of this tenure.” So 
in Durga I’roHonno CJliosc r. Ksilidas Diiit, 1) C. h. H., JWr. Justice Field 
observed : ‘‘ There is almost no evidence on the part of the dofemlants to show 
wdiat was the nature of (heir interest in its ijjception. The only real eAndenoo 
wliich there is, is on tlic part of the plaintiff, and goes to sliow that at the time 
Avlion the intcTost of tlie defuiidauls was created, (.hero Avere already raiyats upon 
the land, and t.hat the interest created in the defemlants was a right not to the 
actiia-l physical ]>oss(ission of the land itself, but to collect the rents from the 
raiyats avIjo Avere already iifc possession. Wt* have already expressed oar opinion 
in another case that the only test of a raiyati interest wdiicb can bo applied in 
the pn'sont* state of the law* is to see in Avhat condition the land was when 
the tenancy Avas created. If i-uKats were already in possession of the land, 
and the interpsUcreated was a right nof to the*actiial ])hysfcal possc'ssiou of the 
bhd, but to collecdi tJie rquts from those raiyats, that avo think is not a rai.yati 
iTiterest. If, on the other hs^nd. the land \v:?s jungle or uncuhivlited or unoccu- 
picfl, and the tenant was let into the physicaUpossessioii of the land, that would 
be Ji ra-iyati interest; and the nature of this int.ei-est so croatod Avonld not, 
according to a number of decisions of this C’ourt, he altered by the subsequent 
fact of the tenant sub-Iettiiig t.o undcr-tciiaut.s, Ap])lyiiig this test to the present 
ca.se, wo n,i'e unable to agn'c Avith the Subordinates Judge that the interest here 
created was in its inception a raiyati hitorest.” 

• Similarly in Baboo Dluinpnt Sing v. Baboo Goman Sing Sp, W. R., 
(Act X) t»l, the Gonrt (W. S. Scton-IOirr and F. 

* Jackson, J.J.) obserAcd : ‘Mt is very difticuJt to lay down 

any general definition of tli(j Avord ‘ F'ayiat.s.’ As a general rule they are the 
ciilli rating temauts, but they may not be cultivators at all themselves; they may 
cultivate tlihir land by hired labour or by under-!, enants. In this case the amount 
of land included in the t-eiuire is, avc think, sntlici{3nt evidence that the tenants 
ai’o not raiyats, and that vicAV is supported by the light thrown on the fact by 
th(3 original polta, which addresses the *oi*igiiial lessee as m-iistagir, and directs 
him to take measures to have the land cultivatecl by liilTmen as raiyats, the 
land lying on the borders of the hill i\anges in the north of the Purneah 
district.” As we have already observ’cd the detiiiitiou seems to say that if a land 
is acquired originally for the pufposc of siib-Jetting, the 
Iseiib-letting a teat for person acquiring would l^e a tenure-holder ; but if it is 
Solder acquired originally for tjio pur})dse of cultivation and 
Bubscqueuily sub-let, be would bo a raiyat. In Gopee 
Mohan Roy Shib Clmnder Sein, 1 W. R., GB, the 
Court observed : ** It is difficult to draw a distinction between a raiyat with a 
right of occupancy and a middleman ; for oocupauqy does not necessarily imply cul- 
tivation, and middlemen do not come within this section (section 6 of Act X of 
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1859).’* In Rnma Muiigul Gliose v. LnkheenaYain Shaha, 1 W. R., 71, it was 
held tliat tho more fact of a raiyat gub-lettjnfy would not of itself make him a 
middlcTnan. — “ Tlio renl question which the Judpfo should have tried is, whether 
the defendant wa% or was not a raiyai, or one who held land nndc’' cultivation 
by himself or others who look*Eor him* under his supervision as a superior culti- 
vator, or whether ho was a niiddlenian, because he really did not cultivate in the 
BOTiSC of section G, ])ut was a jfeucral leaso-liolder or spi'culator in land rent.” In 
the former case, however, wo would jioi call the transact ion as a sub- lease. “A 
person who takes an ijara or fanuiuiy lease of a whole villas^e is a middleman and 
not n raiyat” — (Ilnrisli (Mmihk'r r. Alexander, Marsh, iVO.) In one respect, 
an otjcuyiancy raiyat differs little from a middleman; he can sub-let tho 
whole of his land without in any nay forfeiting lus own rights, or conforiHng 
any rights of ccciiptiiicv on the sub-lcssoe — (Kali Kishovc l\ Ram Cliurun, 
9 W. it., 844.) .8o ill Kali Churn V. Ainoeriuldin, Ilavley, J., says: “I furlhur 
think that the bciiefils of section (> ai*o not restricted to those who witli 
thoir owm hands till tlie soil, but extend to those who are (tond tide actual 
cultivators in the souse tliat they derive the profits from the produce directly, 
and are not middlornoT, who have no connection with ilie yiroduce, except by 
receiving tbe rents in easb or kind from those who directly derive their profits 
from the produce.” — (Rulahce Uegum r. Khooral, 2 All., 2t.) We have seen 
that in Karoo Lai v, Luchnu'eymt, 7 W. K,, 35,^ it was held that whenever* 
a difficulty <^f this kind ajipears, the oriiriu of the holding should bo looked 
to. Jn lima Clmvun Dutt r. Umataia Debcc, 8AV. R^, 181, Setou-Karr, J., 
observed: “ W^c think that the finding of the low'er Courts as to the character 
of the tenure does ^'lot in law j-i^niovt^ tho defendant from ;(.he category of 
raiyats whoso ronis may he cnhaiieed under section 0, Act X of 1859. Tiio 
defendant took il'yiotta i > clear and oi.dtivate a Siindcrlmnd C/nielc^ at a progres- 
sive rate of rent; and if ho cleared some of the land fiot h}?’ liis own labor, hut by 
settling raiyats iiiAler him on the said Cfinrk, this does not alter the original 
character of his holding.” (See also Hiirrish Chiiiuhu* v. Ram (jhnndor 18 W. R., 
528; Khujooninnosa Begum v. A limed Roza, 11 AV. R., 88 ; 9 R. L. R., llh) 

As to the dofiuition of ‘ raiyat ’ in suh-sociiou (2) the obst'rvations already 
made fw'ith refereneo to the thdinitiou of the teinii’c-holder) apply to the use of 
tho w'^ord. * primarily.* 7'Ijcn wliat is the exact foi'cc of tlio term 'acquired*.? 
No doubt it Avas intonde{l to mean that the raiyat gets something more tliau tho 
use and occupation mentioned in tho definition of rent in sub-section (3) of 
section 5. lint wdiat thi.s additional something is, and in what respect it differs 
from proprietorship or ownership, tho Rill does not explain, and 1 find it impos- 
sible to conceive.*' — Air. Justice FlcWa Allnuie, ** • 


CilAPTER III. 

T KNUTIE-HOLBE R8. 

r 

Enkancemenl of Hent. 

6. Where a tenure has been held from 
pSmSent *8eM.iemwt time of the Permanent Settlement, its rent 
S&yinwttStoeMe®®”* Lc liable to enhancement except on 
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(a) that the landlord uivder whom it fs held is entitled to 
enhance the rent thereof either l)y local custom or by 
• the conditions under which the tenure fe hold, or 
(fi).that tlie tonuro-lioldcr, by rcceivinc' reductions of his 
rent, otherwise than on account of a diminution of 
the area of the tenure, has subjeclcd hi aself to the 
payment of the increase demanded, and that the lands 
are capable of affording it. • " 


The rent of shikmi taluks or temircs o.triat.in" at tlio tinio of the Permanent. 

Settlouiout cannot ho cnhaucuil unless upon proof (I) of a 
hrbl'e'''to‘®?”hnn?'em"nt Bpeciiil vifjlit Ity ciistont to ouliiitico ; ffr (2) of a rifjht 
except in caaes herein upon tlio coiulitiniis of iho frraut ; or (3) that 

specified. .i ^ .j^il^dar hy rocoiviuijf fihat(unoiit.s has snbjocteil him- 

self to inci‘easo, and tlio lands arc (iapalilc of affordin'^ if.. Tliose rukis wore laid 
down in section 51 of itoi^nlaf ion V^llI of ITihj, which has Ixuai repealed by this 
Act, and have been omhutlied in the ])i‘esent soction in clauses (a) and (h). Sec- 
tion 51 of Retrnlatiou VIII ol* 1793 ran as follows : “No 
The old section. zcmiifdar or other actual proprietor of land shall demand 

an iucroaso from the talukilars dcpeiuhuit on him, althou.i^d) he should himself 
be sul>ject the payment of hn iner(*aso o^ j(!.}lnn<^ to (floverniiumt, ex(5opt upon 
proof that he is enlifled so to do, either by the special custom of the district, or 
hy the couditionil under wliieh the taliikdar holds his tenuretor that the talukdar, 
byh'occivinj:^ aliatomCnts from his has siibjccie<l himself t^ tlio payment 
of the increUse demanded, lyid that tlie lauds are capable of alfordinp^ it.” The 
present section lui.s siihst itiiled “ local custom ” for tho 
The new section. u special custom of the district,” “ rediudiou of his rent,” 

for “ahatoiYioiits from his jamma,” and follo\viu][y the decisions of the Courts adds 
a special danse— “ otherwise than on account of a diminution of the area of the 

tenure.” Where a zemindar sues for eul .i™ 

contained in it must bo those coutciuplnfcd in Reijfulatioi) VllI of 1793, section 
61* — (Kristo Ohundcr v. Klaheo Jhiksh, 20 W. R., 459; compare 12 B. L. R» 
232; 15 B. L. R., 120; 13 Moore’s 1. A., 248; 19 W. R., 144; S. D. A. Rep. 
1859, C77; S. D. A. Rep. 1857 1413.) 

.The provision contained lu this soction is subject to tho restrictions imposed 
by section 49 of Regulation VITl of 1793, and section 50 
of this A-ct. »Se(dion 49 of Rej^ulation VIII of 1793 
proscribes: “It is to bo understood, Ijowevor, tliat istem- 
raridars (mokiirantlars) of the natuTO of those described 
in section 18, who have htd<l their laud at a fixed rent for 
more than twelve years, are not liable to be assessed with a?iy increase either by 
tho officers of the Government or hy tho zemindar or other actual proprietor of 
land, should ho oujj^ajYo for his own lauds. With rejjjard to such ist^emraridars 
also, as have not licld their lands at a fixed rent for so lon j a period, if tho zemin- 
dar or other actual proprietor of land has bound himself hy tho deed, which he 
may have executed not to lay an increaso upon them, ho ^hall not be allowed to 
infringe the conditions of tho deed for his own benefit, but must confine his 
demands to the rent he may have voluntarily agreed to receive ” — See section 
60 of the Act and the notes under it. Tenures held from tho time of the Per- 
manent Settlement are primil facie not liable to enliancoment except on prodf, 
dw., and under ibis section. If they’ are proved to be liable to enhancement, the 


This sectiod is modi- 
fied by section 49 of 
Regulation VIII of 1793 
and section 50 o£ this 
Act. 
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tenant may again demand the jtresumption of section 50 ; on the other hand, 
if they are exempted from enhancemenr under this section, section 50 will 
not render them liable to enhancement. In Hurro Nath v. Gobind Chunder 
23 W R., (P. 01) 352, their Lordships observe: “It may, boweirer, be well 
to consider whether tlio High Court was riglib in holding tlxat the dofondant was, 
by section 15 of Act X of 1850, ])rotectcd from < enhancement in any case and 
upon any grounds. "J’o briiig\lic case within that section, he must hold his tenure 
othcrwiso than under a tortninable lease, and he must also hold at a fixed rent, 
winch has riot benn cimnged from tlie time of the Permanent Setfclcinont. It 
should bo remarked that section 15 does not render liable to enhancement depen- 
dant talukdars, who were exempted by seclion 51, Regulation VIII of 1793, but 
exempts from enhancement, amongst others, dependant talukdars who, under the 
provisions of that section, might ot herwise he liable to enhancement.” (Sec Noho 
Kishoro t». Pandid Sirkar, 8 W. R., 312; Dhnnput Singh v. Giiinan Sing, 9 W. 
R., (P. C.) 3; Musst. Mahamaya v. Massamut Dayamayi 7 W. R., 03). 


Tenures held from the time of the Permanent Settlement.— The most 

important of these tenures are taluks. Some of these 
tenurS^L dialinot from e*^isted from before the Permanent Settlement, and 

proprietory taluks. are known by the generic term shiknii muJeurari or 
dependent taluks. The cxist^orice of those taluks, is tracd- 
ablo in sections 6 to 8 of Regulation VII 1 of 1793, which liav’o been repealed by 
Act XVI of 1874. Sectipu 0 provided ; “ The propriotorJi of tnlnks ^ho now pay 
the public revenue assessed upon their lands Uirough a zimindar or other actual 
proprietor of land, and whose tith^-deedfe contain a, clause stipulating that their 
revenue is to be paid tliroiigh him, shall ciintiiiuo to pay theii* revenue through 
such zeuiindar^ior other actual pr#priotor of land as heretofore-” fcSeotion 
7 provided : “ Talukdars vvlioso l^Juks are liold under writings or sunnuds from 
zemindars or ot]«er actual jiroprietors of lands, which do jiot cxpro.ssly transfer 
the property in the soil, but only entitle the ialukdar to possession, so long as he 
continues to discharge the rent , or perform the conditions stipulated therein, are 
considered as lease-holders only, actual proprietors of tlie soil, and conse- 
quently are not entitled to ho rendered indt^pendent of tlio zemindar or other 
actual proprietor ol land, from whom they derive their tenure, provided tlicy 
now pay the rent as.sessed upon their taluks to him.” And section 8 provided; 
“ laiukdars also whose tenure is denominated and is of tlje following 

description, are not considered entitled to separcation from the proprietors of 
whom they hold. The pottas granted to tliese talukdars, in consideration of 'the 
grantee clearing away the jungle, and bringing the land into a productive stato, 
give it to him and his heirs in perpetuity, with the right of disposing of it, either 
^ exempting him from payment of rcvenufi for a certain terra, and 

^t the expiration of it, subjecting him to & specific assul all increases, 

amt*a6«and imjiosed on the pergunna generally ; but this for such part 

• grantee brings into a state of cultivation ; and the grantee 

IS lurther subject to the payment of a cei*taiu specilieil portion of all complimon- 
which ho may receive from his under-tenants, exclusive 
u A. revenue. The ]iotta specifics the boundaries of the land granted 

M 11 ^ the quar-tity ofat, uiii.Ht is brought into cultivation.” Sections 5 and 

of 1874, described talukdars who 
w tenure-holders. Section 5 provided : 

tbAir tftinka »J » coMidered actual proprietors of the lands composing 

■nri<»nte or at JnV.r who purchased their Unde by 

j^vate, oi at public sale, or outlined them by gift from the aemindar, or otlwr 
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actual proprietor of land to whom thej now pay the rovGfhne assessed upon their 
taluks, or from his ancestors, subject to the payment ^of the established duos of 
Government, and who received deeds of sale or gift of such laud;^from the zemin- 
dar, or suniiiftls from the hUalsa, making gver'io them his proprietary rights 
therein. Third . — Talukdars whose taluks were tormed before the zemindar or 
other actual proprietor of land to whom they now i)ay their revenue, or his 
ancestors, succeeded to the zemindari. Fotvrih. — Talukdars, the hi^ ds comprised 
in whose taluks wore never the property of the zemindar or other actual projmietor 
of the soil to whom they now pay their revenue,^ or his ancestors. Fifth . — 
Talukdars who have succeeded to taluks of the nahire of those doscril)ed in the 


preceding clauses, by riglit of purchase, gift or inheritance from the former pm- 
prielors of such taluks.” Section 9 prescribed : ‘‘ The I’ulos in section 5, respect- 
ing taluks, liave also hcen extended to ayma lands liable to the payment of a 
fixed quit revenue, deixoniiiiated malguzari ay mas; and agreeably to the distinc- 
tions laid denvn in that section, it has been ordered, that such malguzari ayma, 
tennres as are held under grants of the Mahoinodan (lovoriiment, previous to the 
Company’s accession to the Dewany, or w'hich have been since granted by pro- 
prietors of estates for a consideration received by them, aro to bo separated from 
the proprietors to whom their revemue is now paid, as coming within the spirit 
of the rules for the separation of talukdars, who are proprietors of the lauds 
composing their taluks. Bui malgiizari ayma tenures, which may appear to havo 
been hondjidu granted for tho purpose of bringing waste lands into cultivation, 
shall continue included *in tlie^osiates to which they arc? now annexed, as coming 
within the rules in section 8, respecting junglebooi'i taluks.” 

The holder ‘of a maghdvo or a fulluRl bro)mttur or a porinanent and transfer- 
• • able jntermodialo tenure which has been in existence from 

TuUubi Bromotur. dccontiial settloment is cntTtled to a notice 

under section 51 of Regulation VJII of 1793 -♦(Raja Nilmoni v. Ram Ohukra- 
varti, 21 W. R., 439.) It is not a lakhiraj tenure, but tlio hufder is entitled to 
the benefit of this section — (Rajah Nilraoni v. Clumdor Kant, 14 VV. R., 251; 
Dina Nath Gogiin Cliaridor 14 \V. R., 274). A fulluhi bromoifur Las been held 
as such from tho time of tho doceuuial settlon»ent and is a permanent in- 
lerracdiote tomirc ent itling tho holder to a notice of euhanoemout under Regu- 
lation VIII of 1793 — (Nilmoiii v. Chander Kant, I. L. R., 2 Cal., p. Il5; 25 
W. R., 200.) Where grants of land had been made prior to the Permanent 
Settlement on ghat wall tenure at a fixed rent, and the 
a wa 1 enures. Government subsequently dispensed with tho services on 
the ’part of the zemindar, Held in a suit by the zemindar to eiiliance tho rents, 
that as long* as the ghatwals Voro able and willing to perform the sor vices, 
tho zemindar had no right* to enforce payment of an eiibancod rent on 
the ground that the services wero no longer required. Tho ghatwals are 
dependant talukdars within the meailing of Regulation VIll of 1793, and 
are protected from enhancement by clause 1 of seotiorf 51 of that Regu- 
lation — (Leelanuud v, Tliakur Munorunjun, I. L. R., 3 Cal., 251.) A tuk- 
sheeshi taluk is an intermediate tenure which can be protected under this 

TakBheeslxi taluk section. (Sreemati Januobi v. Ghush Chuiider, 15 W. B. 
335.) ^ 

But the section applies to tenures held fcom the •time of the permanent 
Kadimiraiyats, settlement and not to raiyati holdings. Kadimi or old 

. ; / . occupying by its hereditary descent) raiyats do. not 

fall within this section, and their Lordships of the Privy Council expressly said 
that they were not prepared to aiBrm a remark of the Sadar Dewani Adalat 
that the analogy of this section extends to them-— (Bam Chander v. Jogesh 
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Chunder, 19 W. R., P/C., 353; 12 B. L. R., 229; 2 P. C. R., 830; Bshan 
Chunder, t;. Hurish Clmndpr, 24 W. R., 147.) Section 51, Regulation VIII 
of 1793 refers solely to dependent talukdars, and does not piotect from, 
enliauoement persons whose ^ ten iirej* are terminable at tho end 'Of any year 
or at the i)leasurc or caprice of their zemindars — (3 W. R., 
Terminable tenures. 172.) Nor docs the section apply to taluks held under 

writings, sunnuds, or other documents gi*anted by proprietors, which do not 
oxpi'cssly transfer the property in the still. These persons, as will bo seen from 
section 7, are treated under Regulation VITT of 1793 as lease-holders only — 
(Rajah Satyanund v, Iluro lii.-shorc, 15 W. R., 474.) 

In a suit for enhanceTnont under Regulation VIII of 1793, the onus is on tho 
zemindar to prove that a dependant talukdar is liable to 
Onus ©f proof. enhancement, the nature and extent of proof varying 

according as the ttsnurc falls within section 49 or 51. To bring a taluk within 
section 51 it is suflficieut to show that the tenure existed and w'as capable of 
being registered at the date of the decennial sottlemeiit — (Bama Sundari v. 
Radhika, 13 W. R. P. C., 11 ; 2 P. C. R., 293; 13 Moo., 248; 4 B. L. 
R. P. C., 16.) This case was decided under tho law before tho passing of 
Act X of 1859. It was here held that actual registration under tho 48tU section 
is not essential to the existouce of a taluk under tlie 51st seidion ; and that proof 
of the existence of such a taluk at the time of the doceuiii.il setlloment throws 


on the zemindar the burden of proving that tlic rent is vai*iable. It was remarked 
in the same case that a suit to enhance tho rent ])r<3ceods on the jiresuniption tliat 
a zemindiir holding under tho poi’pctiial settlement has tlic right from time to 
time to raise the rent^ of all the rent-paying land wdtljiu his zenikid^ri according 
to tho pergunnah or current ratc.s, unless, either lie is^irocUided from the exorcise 
of that right by a contracst binding oA him, or the laqd in (question can bo brought 
within one of tho exemptions recognised by Bengal Regulation VIII of 1793 — 
(Gopal Lall i\ Teluk Chundra, 10 Moo. 1. A., 183 ; Siisti Churun v, Ishau 
Chundor, 22 W. R., 383. But see Absanullah v, Basarat Ali, I. L. R. 10 
Cal., 920.) 

To bring a taluk within section 51 it is sufficient to show that tlio tenure 
existed and was capable of being registered at the date of the decennial settlement 
—(Bama Sundari u. Radhika, 13 W. R. P. 0., 11 ; 2 P. C. R. 293 ; 13 Moo., 248*; 
4 B. L. K. P. C., 16.) 

Section 61, Regulation VIII of 1793, could not apply to tenures the holders 
The nature of proof re- wliich cannot sliow that their tenure existed, ^nd 
quired. -was capable of being registered at tho date of the 

decennial settlmcnt — (Eshan Chandcr v, Harish Chandcr, 24 W. R. 146.) 

A dependant talukdar, whoso tenure was in existence before the Permanent 
Settlement, is entitled to protei^tion under section 49, Regulation VIII of 1793, 
noloss his zemindar can prove a title to enhancement under section 51 — (1 W. R., 
367.) tinder section 49, Regulation VIII of 1793, a suit for enhancement is 
barred by proof of the existence of a tenure from the decennial settlement, unless 
the plaintiff is an auction-purchaser, in which case he must show when ho 
imrchased, before he rtin insist on proof of the existence of the tenure twelve 
y^rs before the scttlcment-T-(Romesh Chunder v. Madhu Sudan 5 W. R. 
252.) The mention V)f a tenure in a jummabundi prepai^ed seven years 
before the decennial settlement afEords presumption of the existcnco of the tenure 
twelve years before that settlement — Jb, A patnidar is protected fi"om enlmnce- 
' ' nuder .section 16, Act X, notwithstanding a decree passed before that Act 
the zeimndar was decls^red entitled to enhance, the latter having omitted 
any 0ffie<«ual step beiore that Act to the r e nt siuco the deoeunial 
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gettlement — (Gobind Clmndor v. Huro N^tth* 5 W. R*, Act X, 10.) A de- 
claration in a former suit that the liefondaut’s taluk is not protected from 
enhancement either under section 16 or section Vf, Act VlII of 1169 (B.O.), 
does not relieve the plaintiff from the necessity of proving a case under section 
51, Regulation Vlliof 1793, under which alnuo he «an maintain his suit — (Susti 
Churun v. Ishau Clinnder, 22 W. R., 383. See also Ram Kumar v. Khajah 
Abdul Gunny, 2 Sov., 840 ; Radlnka v, Bama Sundari 1 W. R:, 330 ; and 
on appeal to tlie Privy Council, 4 B. L. R., P. C., 8, and 13 Moo la. Ap., 49.) 

** The defendant said that ho was a shamilat talnkdar, as would seoin to be 
tlio substance of the allegation witliin the meaning of sec- 
e<r?n®a“8uU Regulation VIll of l793. * * * Wc think this case 

hanoement where deten- must bo remanded to the J udgo, and he will find upon the 
Bhamf/at^falukdar^^ ^ evidence, — whether ilie defendant is or is not a 

talnkdar of the nature described in sociion 5, Regulation 
VITI of 1793. If the tfudgo should find in favor of the do fond ant on this point, 
he will dismiss the plaintilV’s suit. If he finds against the defendant, then it will 
be his duty to see whether the defendant is or not a (hifendant talukdar protected 
by the provisions of section 51, Regulation VIII of 1793. If the Judge find in 
favor of the defendant on this point, he Avill dismiss the plaintiff’s suit, because no 
notice within the meaning of the section quoted has been served upon ibe de- 
fendant in this instance. If the Judge should find against the defendant on this 
second point also, then it will be his duty to see whether the defendant is a 
person protected by tlu^ provis^ns of section 16, Act X of 1859, and on this point 
both the parties will bo given opportunity of adducing evidence pro and con. If 
again the Judge should find that tTie defendant is a person protected by the pro- 
visions of section 16, he will dismiss the plaintfff’s suit. If he should find ad- 
versely to the defendant orf this point also, Jlion it will be his dii4y to determine 
what is the fair and oqnita biff enhanced rent, if any, witliin the terms of tho 
notice” — (Sbaroda Pi’osanno v. Bipin Bihar* 13 W. R., 7h) A dependant 
talukdar sued for enhancement is entitled to a finding not only on the ques- 
tion whctln r by proving holding for twelve years before the Permanent Settle- 
ment, he can put the plaiTitilf out of Court, but also on the question whether by 
bolding from the Permanent Seitloment, be cannot blairn the protection given by 
section 51 (Regulation VIII of^l793. — 1 W. R., 37. See also Sevestre, 175). 

Local custom : — Compare section 31 (e) 

3y the Oonditions under which the tenure is held :<-Compare section 
29 post. Sop notes under seciioq 181. 

Otherwise than on account of a diminution of the area of tenure. 

See section 52 and notes. 

The question of notice is under ttfe present lp,w unimportant, because the 
provisions about notice of enhancement have been 
thrown away, the suit for enhancement being itself, 
considered as a sufficient notice (section 154. See Brojosundar Mittra v. Kali 
Kishore, 8 W. R., 479 ; Nilmoney Sing v. Ram Cbukravarti, 21 W, R., 439 ; 
Sreemuty Jannobee v. Grish Chundor, 7 B. L. Rf, App., 47; Tarini Kanta t?. 
Kunjo Bihari, 12 W. R., 112 ; Kristo Chundor v? Elahi *Bnx, 20 W, R., 459. 
Nobokishen v, Maznmuddin Ahmed, 19 W, R., 338 ; Ram Nidhi v, Parbnti Basi, 
I, L. R., 5 cal., 822 : sections 14 of Act VIIT of 1869 B.C., 15 of Act X of 1B59, 
Regulation V of 1812.) As to whether a notice will be still equitably indispens- 
able, see notes under section 30. • 
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This difficult question was discussed in tlio case of Jugut Chunder Dutt v* 
Panioty, 8 W. R., 427, and 9 W. *R., 379, which came 
before the Calcutta High Court three times in appeal 
Sffe?ft fn reS“eSt and oncc in review. Plaintiffs sought tq enhance the 

rout' of the defendants, alleging that the latter held a 
temporary (gair bandoiusti) zimrna taluk within their 
estate ; that by tho action of the river a new chur had been formed which de- 
fendants held, thereby occupying 40 droous of land in excess of the zimma. He- „ 
fendants pleaded that these 40 droona were not an accretion, but a portion of tho 
zimma which had dilnviated gild reformed on its original site. ,The l»?iver Ap- 
pellate Court held that this snit could not lie, as brought under Act X of 1869. 
The High Court on appeal reversed this decision and remanded the case for 
retrial on the merits, whereupon the lower Court found, among other points, that 
the 40 droons of land was an accretion and not a re-formaf ion. On a second appeal 
to the High Court, it was urged that such accretion, as an increment to the 
original tenure, was protected, and that with advertence to section 4, Regula- 
tion XI of 1825, a single demand of rent could only bo made for the whole 
estate, and therefore there could be no increase. As to this latter contention, 
tho High Court remarked that so far from this section saying that accretions 
to a subordinate tenure shall be rent-free, it expressly declared them liable for 
rent, if payable by usage or contract. Tho case w'as then remanded to try, 
amongst other points, 1st, whether defendant ha S proved his right to hold tho 
zimma tenure at a fixed/ent under sections 15 aqd Id of Act X of 1859 , 2nd if 
the zimma tenure were held at a hxed rent, is^jt flC(^ordiug to the custom of the 
country liable to anyf and if so, wdjat, increase on account of alluvion ? (6 W. E., 
Act X, 1848.) The iow'er Appellate) Court decided that defendants had proj^ed 
themselves cnKtled to the bo noli t of the presumptiort of la\v in section 16, Act X 
of 1859, and were therefore entitled to hold tho zirtima tenure at a fixed rent. 
It alsd found (apparently not trying the exact issue laid down on remand) that 
there was no custom proved under w'h^eh the accreted laud could he held rent- 
free ; and held that in the absence of pi’oof of such a custom, the tenant was 
liable to pay rent thei’efor. 'J'he High Court remarked that the burden ofiiiproof 
had been thus wrongly put upon tho defendants who held tho zimma tenure ; yet 
as the plaintiff had sued for a kabuliyat on an alleged right to assess the accret- 
ed land, it was for him to have proved this allegation. On this ground, judg- 
ment was given for defendants. TJie Court further proceeded to hold that read- 
ing together section 51, Regulation VIII of 1793, section 4, Regulation XI of 
1825, and section 15, Act X of 1859. the zemindar wras not entitled to assess (». c., 
to claim an increase of rent in respect of) tho accretions to tliG defendant’s 
zimma tenure (18 W. R., 427.) A review of judgment was asked for, and the 
points raised above were argued. The Court refused to alter their former judg- ^ 
mont; but this judgmeut was based mainly on the Ist of the above grounds. 
Hitter, J., expessly-said that his remarks as to the accretion being liable t^rent 
^irere to be regarded as an obiter dictum. Bay ley, J., however, observed that 
'potion 17, Act X of 1859, could have no bearing upon the case, as being appll^ 
^l^ble to raiyati tenure only, and not to those of a taluki character ; that he wasr^ 
;not shown, nor was he aware of any law, except section 51^ Regulation 
yip! of 1798, which provides Sor the assessment of s^qh i^oretions ; that claiise 
1, section 4, Regulation XI of 1825, leaves tho substantive layv on this point 
, ..O^otly as it was before ; and that holders of the nature of the defendants are hot 
under section 15, Act X of 1859, Until it bo shown that their tenures .were , 
ted subsequent to the decennial settlement, and held not at a fixed j 
W:i R.j, 379)^' As to the pj'tsont law on the subject, see section 52 and notes. 
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See also Baboo Gopallal Thakur v. Kamar Ali, 6 W. R.j Act X, 188*), where the 
.taluk haring boen recently created, and therefore not protected by section 15, 
Act X of 1859, the Court observed thtft the question would mainly depend upon 
the engagerments of the parties. A zemindar sued to enhance the rent of a taluk- 
dar, and in 1860 the late Sadar Court aihranod his*riglit to enhance, though from 
his failure to serve the notice ^required by law, tho talukdar was not then luible 
to pay. rent at any enhanced rate He then procee*led under Act X of 1859 to 
enforce payment of an ouhanced rate of rent, grounding hia right to do so on tho 
decree^f tho Sadar Court. It was held that he could not succeed, the High 
Court remarking as follows: We think that the nglit of the plaintiif suing under 
Act X of 1859 with this decree in his hand, stands no higher than the right of 
an;^ other landlord, who, previous to tho passing of the Act, would have a good 
right to enhance, but whose right by tho passing of tho Act was taken away. 
He has taken no effectual steps by which tho rent has been raised since tho 
decennial settlement, and tho legislature has st(‘pped in and linally protectodf 
the talukdar” — (Gobind CJninder v. Hara Nath 1 In. Jur., 52, upheld on 
appeal by the Piivy Council, 2 L. R., I. A., 193, and 23 W. 11., 353.) 

As to whether a talukdar is entitled to abatement of rent on the ground of 
diluvioii, Peacock, O.J., said: “ Wo think ho is so entitled, 

No provision for an unless there was an express stipulation that he should not, 
abatement or reduction ni-i i.ri? j* 

of rent-on omitoion. whether tho land was washed away or not. It a man sti* 

pulates to pay rent it is clear ho engages to pay it as a 
compeusatibu for the nso o:fr tho land I’entod ; and imlopondently of section 15, 
Act X of 1859, we are of opinion ihat, according to the ordinary rules of law, if 
a talukdar §<giiees to pay a certain Amount* of rent, the^tenant of it is exempt 
fN)m the payment of tho w^iolo rerit‘if the whole of the land be washed away, oi’ 
a portion of the rent;, if a po^'tion only be hashed away” — (Assarncldin v. Shar- 
asliibala, Marsh. 155^) On both these points, «ce however section 52 posf, which, 
is an assessment section. * 

Regulation XLIV of 1793, section 5, provided : “ Whenever the vrhole or 
a portion of the lands of any zemindar, independent taluk- 
THi auction -purohaaer dar, or other actual prr)prick>r of land shall be disposed of 
oumbrances”^^ Public sale for the discharge of aiTcars of the publio 

• assessment, all engagoruents which such proprietor shall 

have contracted with dependant taliikdars whose taluks may be situated in tlm 
lands sold, as also all leases to undor-farmers, and pottas to raiyats, for the culti« 
vation of the whole or any part of such lands (with tlio exception of the engage* 
ments, pottas and leases specified in sections 7 and B), shall stand cancelled from 
the day o^ sale ; and tho purchaser or purchasers of land shall be at liberty to 
collect from such dependant taliikdars, and from raiyats or cultivators of the 
lands lot in farm and tho lands not farmed, whatever the former proprietor would 
have been entitled to demand accordiiiff to the established usage and rates of tho 
pergfeunah or district in which such lands may be situated, had the engagements 
so cancelled never existed.” Following ai’P, however, exceptions : “ Nothing 
contained in this Regulation shall bo construed to prohibit any zemindar, iade- 
pet^dent talukdar, or other actual proprietor of land selMug, giving or otherwise 
disposing of any part of his lands as a dependant kilnk ” (section 6). “ Nor to 

authorize the assessnitent csf any increase upon the lands of such dependant taluk* 
dars as^wero exempted from any increaso of assessment at the forming of the 
d^ennial settlement in virtue of the prohibition contained in clause 1, ^tion 
.51, Eegulatioti. VHI of 1793. The revenue payable by such dependant talukdar 
is dec^red fixed for ever, and their lands aie agcordingly to bo ratbd at such 
assmmexit in all divisions of the estate in which i£oir taluks are included 
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^section 7). Nor to prohibit the actual proprietors of land granting without 
the sanction of Government or its officers, to any person, not being a British 
subject or a European, a lease or potta for ground for any term of years or in 
perpetuity, for the erection of dwelUng housos, or buildings for carrying on 
manufactures, or for gardens oi* other purposes, and for offices for such houses 
©r buildings” (section 8). It has boon held that section 5 of Reguhition XLIV 
of 1793 cancelled funning leases, but kept alive the tenures of talukdars, these 
only being liable to enhancement np to the pergunnah or customary rates — 
(Khajah Assanoolhih v. Obhoy Ohunder, 13 Moo. I. A,, 317 at p. 325.) The 
Judicial Committee of the Privy Council have expressed considerable doubt as 
to whether this section is now in force — (Rani Suriiomoyi v. Maharajah Sutish 
Chandra, 10 Moo 1. A., 123 at p. 143; Rajah Satyasumn v. Mohes Chunder, 2 B. 
L. R., P. C., 23 i Rajah Leelanund v. Thakur Munarunjun, Singh, 13 B. L. R., 
124.) 

Regulation V of 1812, section 4, after reciting section 5 of Regulation XLIV 
of 1793, provided that a purchaser shall not annul existing leases within the 
ycyar in which the sale may have tjiken place on the ground that such leases wero 
evidently collusive, without a summary suit under Regulation VII of 1799 ; 
and section 9 provided that a tenant shall not he bound to pay an enhanced rate 
to a purchaser at a revenue sale without a written engagement or notice, although 
liable to enhancement. The rates to which the tenaid;S may be enhanced are the 
pergunnah rates ; or if none, the ratas payable for land of a similar description in 
^ the places adjacent ; or if* the leases of a whole vilhige or* local divisidn are liable 
to be cancelled, the new rate shall not bo higher.than the highest rate paid during 
the three previous yete (sections, 7 and ^). In an important case before the 
Judicial Committee of the Privy Council, the plaintiff sued for an enhanced rent. 
He claimed uncl^r a private purchase ‘from a person who bought from -an auction- 
purchaser at a sale in 1823 for ^iTcars of revenue.* The defendant, a talukdar, 
claimed to he exefhpt from euhancejment on the ground that she and her prede- 
cessors in title had held at a fixed rent from a time previous to the decennial 
settlement. It was held (assuming section 5 of Regulation XLIV of 1793 not to 
be virtually repealed, as to wh?ch their Lordships expressed consideroable doubt) 
that the purchaser at the auction sale had only an option under Regulation 
XLIV of 1793 to enhance the rent, and could not disturb the possession of the 
tenant, and that consequently the plaintiff and his predecessors, by continuing 
from the commencement of the tenure, during a period of more than sixty years, 
to receive the same rent, had waived their right to enhance, the option being one 
which ought to be exercised at the beginning of the auction purchase — (Rani Sur- 
nomoyi r. Maharajah Suteesh Chunder, 10 M6o. I. A. 123. See 'also Jugul 
Kishore v. Khajch Aahan Ullah, 4 W. R., Act X, 6 ; Rajah Satya Surun 
©. Mohesh Chunder, 2 B. L. R., P. C., 23; 12 Moo A. I, 2G3; 11 W. R, 
Pv C-, 23 ; Khajeh Ashan Ullah u. Obhoy Chunder, 13 Moo. L A,, 317 ; 
13 W. R., P. C., 24.)‘ They remarked that the right to enhance is in terms 
only given to the auction-purchaser himself, and not to his assignees— (l^ni Sur- 
jaomoyi v. Maharajah Sut-eesh Chunder, 10 Moo, I, A., 123 at p. 148; A, 
■Morley’s Dig. 408, pi. 32.) They further observe that the foundation of the pro- 
Tisions of the Regulation for tancelling under-tenui*es is that it is assumed that 
the default of the zemindar m^iy have been occasioned by improvident grants at 
inadeqtiate rents ; that this was in breach of the condition on which the fund was 
©^giimlly created by the Sovereign, and the purchaser therefore is set free from 
j obligation of these grants, with certain specified exceptions, and with certain 
: power as to ^ew tenancies to be created. These provisions 

however, be strictly construed. The i^gulation did not authorise a 
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WB*nton and unjnsfe disturbance of vested interests where the grants made were 
at proper rents. Consequently no absolute cancellation was intended ; the power 
given assuming tho talukdars and raiyats to reniaiu*in all respects as before, ex- 
cept that they became liable to an increase*of rent up to the pergnnnali rates. 
The result is that the power given to tlie anctfon- purchaser has virtually no 
operation where the rout already paid is at the pergunnah rate — (Kanee Surno- 
inoyi t;. Maharajah Suteesh Chunder, 10 Moo. *1. A., 123 at p. 1 42 and 147 ; 
Rajah Satyasuran <?. Mohesh Chunder, 2 11. L. R., P. C., 23 at p. j 1 ; Kurutiaker 
Mahati v. Niladhro Chowdiy, 5 B. L. R., 052.) 

Act XII of 1841 and Act I of 1845 and Act XT of 1850 made further pro- 
visions upon this subject. By section 27 of Act XII of 1841, a purchaser of an 
esfchte sold uuder the Act for arrears of revenue duo in respect thereof in the 
perinaueutly settled districts of Bengal, Behar, Orissa, and Benares (Benares is 
omitted in section 37 of Act XI of 1859), shall aciquiro the estjito free from all 
encumbrances w'hich may have been imposed upon it after tho time of settlement ; 
and shall bo entitled, after notice given under section 10 of Regulation V of 1812, 
to enhance at discretion (anything in the existing Regulations notwithstanding) 
tho rents of all under- tenures in the said estates and to eject all tenants thereof 
with certain exceptions. Act I of 1845, section 2(5, is the same in terms ; but 
Act XI of 1859, section 37, enacts that the purchaser shall be entitled to avoid 
and annul all under- ten ures*and forthwith to eject all tenants, ornitting tho pro- 
vision for notice. These previsions have been held to get rid of a tiilo created 
by adverse ^)osscssiori—^(Thakoordas v, Xubeen Kish^u, 15W. R., 552). But 
an anotioTi- purchaser, it has beeuJield, cannot enhance char lands accreted and 
assessed since the decennial settlemenl?, excepj/ under section 51 of Regukition 
of 1793, and clause, 2 of this.section and of section 2G of Act VII of 1845. 
Such a tenure must be treated as if it dfitcd from before the Hecennial settle- 
ment— (Kishen Kiukur v. I?rown, S. D. A. (1858) 1512.) 

Interests not liable to The following interests are not liaWo to bo cancelled, 
be oanoelled known as exceptions to tho general rule. 

(1) . Tenures wliich were held as istemrari or mokurari at a fixed rent more 
tlian twxdve years before (from the time of Act XI of 1859 section 37) the 
Permanent Settleinout — Act XII of 1841, section 27, clause 1 j Act I of 1845,. 
section 26, clause 1 ; Act XT of 1859, section 37 ; and Act VII of 1868 B. 0. 

(2) . Tenures existing at the time of the decennial settlement, but not proved 

to be liable to iucrease of assessment upon grounds stated in section 51, Regulation 
Vlll of 1 793 — Act XI of 1841, section 27, clause 2, and Act I of 1845, section 26, 
cause 2. The con'csponding clause 2 of section 27 of Act XI of 1859, and section 
12 of Act '^‘ll of 1868 B. ()., oihit all ixfereiico to Regulation VJII of 1793, and 
except tenures existing at the time of the Ponnanont Settlement which have not 
been held at a fixed rent. They run as follows : “ Tenures existing at the time 
of tho settlement which have not been*held at a fixed rent, provided always ihat 
tho rents of tenures shall be liable to enhancement^under any law for time being 
in force for the enhancement of such toimros.*' Under the older Acts the auction- 
purchaser was to prove liability to enhancement, but under Act XI of 1859 and 
Act VII of 1805 B. C., the tenant is to prove that he held at a fixed rent fx*om 
tire time of the Permanent Settlement, The twenty years’ presumption (seotion 
50 however, renders this easy. , • 

(3) . Lands held by khudkasht or Jeadimi raiyats having rights of occupancy 
at fixed rents or at rents assessable according to fixed nales under the Regiiktiotis 
and Acts in force— Act XII of 1841, section 27, douse 3, and Act 1 of 1845, 
section 26, clause 3. This exception is omitted in Act XI of 1859. Mr. Field 
says that they are replaced by the exemption given to occupancy raiyats from 
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ouster, though not from ©nliancoment — Field’s Regulations (p. 94). Mr, Phillips 
says that “ iu place of this talukdari or other similar tenures are excepted by Act 
XI of 1859, such tenures being created since the time of the settlement, and 
held immedialelj of the proprietors of the ostates^ as well as farms* for terms of 
years so hold, when such tenures and farms have been duly registered under the 
Act.” Act Yll of 1808 (B. C.) ojnits this provision altogether. 

(4) . Liinds held under hojidjido leases at fair rents, temporary or perpetual, 

for the erection of <l\vclling-hoiises, or manufactories, or for mines, gardens, 
tanks, canals, places of vvoVship, burying grounds, clearing of jungle, or the like 
beneheial purposes, such lauds continuing to bo used for such purposes — Act XJI 
of 1841, section 27, clause 4, and Act 1 of 1845, section 26, clause 4. By Act X of 
1859, section 37, clause 4, this provision is modified and includes leases (* or 
tenures,* Act Vlll of 18(>8 B. C.) of laud wJiereon dwelling-houses, manufac- 
toiics, or other pornianent buildings have been created, or whereon (‘ permanent,’ 
Act VII of 1868 B. C\)gardeu8, or plantations, tanks, wells (omitted in Act Vll 
of 1868, section 12) canals, jilaces of woraliip, or burning or burying grounds havo 
been made, or mines, (omitted in Act VJJ of 1858 B. 0.) liavo been sunk. And 
it is further provided that such a purchaser of an estate or tenure shall be enti- 
tled to proceed in the manner prescribed by the law, for the euhanccrinjiit of tho 
rent of any land in tliis clause, if he can prove tlie same to be held at what was 
originally an unfair rent, and if the same shall not Inwe been held at a fixed rent 
equal to the rent of good aralilo land for a term exceeding twelve A'oars (but not 
Otherwise-Act Vll of im B. 0.). • • • 

(5) . Farms granted in good faith at fair ironts and for specified arrears by a 
former proprietor for terms not .exceedfng twenty years, under written leases 
registered within a rnontli from tiieir date. Provi(]cd that written notice be 
given to the Collector, who shall be at liberty to object if the revenue is likely 
to bo affcjcted. Tho pm-chaser ixu^f sot aside such farms by a suit if not granted 
in good faith, aiiA at fair rents — Act XJI of 1841, section 37, clause 6, and Act I 
of 1845, section 2G, clause 5. This provision is repealed by Act XI of 1859, and 
has no place in Act VTI of 1868 B. C. Mr. Field says that the 3rd clause of 
section 37 of Act XI of 1859 somewhat supplied its i)lace, e. g.^ “ talukdari and 
other similar tenures, <Sfc.” 

(6) . Purcliaser is not entitled to eject any raiyat having rights of occupaney 
at a 6xcd rent, or at a rent assessable according to fixed rules under the laws in 
force, or to enhance the rents of such raiyats otl^orwiso than in the manner 
prescribed by such laws or otherwise than the former proprietor, iiTcspeotive of 
all engagements made since the setiloraent, may have l)een entitled to — Act XI 
of 1859, section 37, and Act Vll of 1868, section 14. This had no place under 
the older Acts, unless it came under clause 3, 

(7) . Tenui-es created or recognised by the sottleraent proceedings of any 
current temporary settlement, as the teimve bearing a rent which is fixed for the 
yexnod of such settle nieut—Adt VIX of 1868 B. C. 


7. (1) Where the rent of a tenure-holder is liable to ea-, 
Limits of enhancement haneeinent, it may, subject to any csontract 
«»f of enhanced up to the limit 

of the customary rat© payable by persons holding similar tenures 
in t&e Tieinity. 

. v.n the nut of a toanro-holder is Uablo to onhanoemsnt.— See notes 

^ decision of a Registrar’s Court between the ancestors of 
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the parties, by which the defendant’s |incestor recovered* possession of the tenure 
described as a taluk under section 5, Regulation VI II of 171)3, was hold- 
insufficient to prove the payment of unifoi*m rent for moije than 12 yoai’S 
prior to tha decennial sottlUment. The , plaintip was hold not entitled to any 
rent at the enhanced rate until his demand was efFuctively made in Court ; 
but as ho had not succeeded in making good lii^ claim to the rates demanded, 
ho could only recover the rate of rent fixed by the Court from tl j date of the 
decree — 1 Hay, 459. A suit for enhancement is ^ not maintainable against 
the descendant of the grantee of a hereditary, conditional jagbeer. Tho 
zemindar must first sue to resume, on the ground tliat the jagheer has been 
determined by breacli of tho condition through neglect of tho sei’vice — 
Mafsliall, 518. Act X of 1859 exempts from enhancement tenants who have 
held at a fixed rent fiom tlio time of the Perpetual Settlement whether under 
istemrari or mokurari pottas or not. Even under tho sale 'law, a suit for 
enhancement cannot be maintained if the defendants prove that their taluk 
was fixed and paid rent at a uniform rato more than 12 years before the 
Perpetual Settlement — 1 II. J. P. J., 216 ; Sevestre, 766. In a suit under the 
old law for the enhancement of rent as a taluk, it was held that, although 
tho defendant sot ujj a defenco under section 49, Regulation VI II of 1793, ^ 
the Court should have finrned a further issue, whether failing that issue, ho 
was entitled to the benefit* of section 51 — (Sev., 175 ; Bamasundari v. Radlii- 
ka Chowdrain 13 W. R. P. C. 11.) A tenure which existed upon its 
present jatifa in 1783, ‘and has since paid the same 'amount of rent without 
challenge, may bo presumed to have existed previously so as to be protected 
from enliauqoment — (Roiuesh Chimder v, Qooroodas, ^p. W. R., 204.)^ A 
lakheraj shown to have been held prior to 1790 cannot bo assessed until in a 
resumption -suit, tho plaintiff succeeds in getting a declaration entitling him to 
resume the lakheraj — Ih. Moostagirs are protected from enhancement not as 
raiyats but as in terra ediato tenants, under section 15 and 16, Act X of 1859— 
(Baboo Dhunput v» Baboo Gooman Sp. W. R. (Act X) 61 ; 2. R. J. P. J., 
267). Whoii a tenure was, or has become, hert*ditary and transferable, and 
the rent has not been changed from the time tho Perpetual Settlement, 
the tenant, being intermediate between proprietors and raiyats, is protected 
fwom enhancement by section, 15, Act X of 1859 — (Baboo Jlhunput Sing i). 
Gooman Sing, 9 W. R. P. C. 3.) Jungleboori t(3nures, howlaa are liable 
to enhancement — {lb.; Bhuvui Chundcr v. Goura Mani, 11 W. R. 31.) The 
fact that a mukurandar Las for any reason agreed to pay an enhanced 
rent to onj shareholder does^ not entitle another shareholder to demand 
tho enhanced rent, except according to section 13— (Salgrnm Opadhya e. 
Alaharaja^ Mohoswar Bux. Sp. W. R,, Act X, 94.) A taluk with a 
: fluctuating rent is not protected from enhancement under section 57, 
Regulation VIII of 1793— (1 W. R. 339; sqp Madh^b Chunder u, -M- 
idhika Choudrain, 6 W. R, (Act X) 42.) A neem ousat talukdar cannot 
J enhance a howladar’s rent, where the howladar holds under a potta granted to 
|hi|a by Government with a fixed rate — (2 W, R., 7.)^ A howladar who is in 
j reality a cultivating raiyat is not protected against enhancement— (3 W. R. 
^(Act X) 11 ; 4 R. J. P. J., 392.) A potta givmg land for building pt^oses 
|,and reciting that there should bo no abatement* of rentier increase of jumma 
||Was held to grant the land at tlie mte then fixed for ever, even though no such 
|wor^ as istemwi, 4c., were used — (Benodo Behari v. Mr. 0. B. Massayk 
|15 W. R., 493). A surbamkaii tenure is a permanent transferable tenure liable 
|to enhanoeTU©nt*r^(Sudaiiunda v, Kurottum 16 R., 288 ; Kashocnath v* Lukho- 

ftmd 19 W. R., 99), 
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May be enhanced i-^There is imiQh conflict of decisions on the question 
'whether co-sharors are entitled to sue for enhancement of rent. See section 
188 and notes ^^ost. The earlier decisions seem to be that one of several 
' join,t projii-ietors of an erftate can maintain a snit for 

Are co^sharers entitled enhancement of his share of the rent without a butwara 
Sf —(Troylochotaran v. Mathura Mohun Sp. W. R. (Act 

X) 41 ; 2 il. J. P, J. 202 ; Ram Lochunr. Aotambur, 
Sp. W. R., (Act X) 111). So the proprietor of a fractional share of an undivided 
estate has a right to sue for a kabuliyat for such share, if he can prove that the 
defendants have hero- to-f ore recognized him as the proprietor of a particular 
share and paid him separately a certain proportion of the rent — (Romanath v, 
Chand Huri 14 W. R., 432 ; G R. L. R., 35G, S. 0. So also Gunganarain r. Sharodii 
Mohan, 12 W. R., 30 ; 3 B. L. R. A. 0. 230 ; Rakhal Chunder v. Mahtab 
Khan 25 W. R., 221 : and Doorga Prosad v. Joynarain, 1. L. R., 2 Cal.^ 
474 (overruled). See 1. L. R., 3 Bom., 23.) Ftr contra in Sarat Sundari 
V. Watson, 2 B. L. R., A. 0., 159, 11 W. R. 25, it was decided that 
neither Act X of 1859 nor any decision of the High Court gives authority 
to a party who is entitled to a fractional share of an undivided estate, 
though ho may be receiving a definite portion of the rent from the tenant 
or raiyat, to maintain a suit for kabuliyat in respect of such undivided share. 

. The Rent Law contemplates only the giving of qjottas of entire holdings and 
kabuliyats of entire rents. (So also in Udaya Churn v. Kali Tara, 2 B. 
L. R. Ap., 62 ; 11 W. Tl., 393) ; and a single* co-sharor cannot sue for his 
share of rent, mnch loss for enhanced rent — (Bbyrub v, Gogaram, 17 W. R., 408 ; 
Haradhan v. Ram ISTewaz, t6. 4i4 ; Raj Chunder v. Rnjaram, • 22 W. R., 385. 
See also Indiir Ohnndi'a v. Biiidalan Behara, 15 W. R., F. B., 21 ; SB. L.'^R. 
251.) 

The point iqay now be considered as settled by the Pull Bench decision in 
mx. ^ .q i'be case of Guiiee Mahomed v, Moran, and Durga Prosad 

The point is settled. ^ Joinarain Hazrali, I. L. R., 4 Cal., 9G, F. B. In 

this case, the learned Chief Justice (Garth, C.J.) observes: ** It has been con- 
stantly held in this Court, find must be considered now as well-established law, 
that each co-sharer may bring a separate suit against the tenant for his share of 
the rent (when lie is in the habit of collecting rout from him separately). But 
in the absence of such an arrangement it is equally clear that no such suit can 
be maintained. (See Ganganai^ain Das i\ Saroda Mohan Roy Chowdi’y, 3 B. L. 
R., A. C., 230 ; 12 W. R., 30 j Sroe Misser v. Crowdy, 15 W. R., 243 ; Deno 
Bundhoo Kundoo Chowdry v. Deno Nath Mqkei’ji, 19 W. R,, 16% and Musst. 
Lalaii V, Hemraj Singh, 20 W. R., 76). But a suit for a kabuliyat under such 


circurastanccs by one co-sharer against the tenant is a very different thing from 
a suit for arreai's of rent. The separate suit for arrears, as I have already said, 
iS’ perfectly consistent vvith^ the continued existence of the original lease of the 
tenure. A kabuliyat, by which an entirely new and separate tenancy is created, 
is obviously inconsistent with it. A snit for arrears deals only with the past. 
; ;A suit for kabuliyat binds the tenant in the future. In fact it is binding upon 
'"‘botb parties, because the co-sharor who obtains a kabuliyat is bound, at the re- 
quest of the tenant, to give hitn a potta upon the same terms, and the grant and 
, i^deptance of a binding lease' of the separate share cannot exist oontemporane- 
'busly with the original lease of the entire jote. This is quite in accord with the 
view of Norman, acting C. J., and Dwarkanath Mitter, J., in the Pull Bench 
^e of Indur (Jhuuder Dugar t*. Brindabnn Behara, 15 W. R., 21, in which 
Justice Mitter points out' the distinction botwoon a mere separate payment 
f^F‘ roiit ip a co-sharor and a claim for a kabuliyat as to the sopaiato share. The 
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only authority to the contrary app(girs to be the decision of Bayloy and 
Paul, J.J., in the case of Romanath v. Chand^ Huri, 6 B. L. Ii.,.v356; 
14 W. R. 432, but it is not clear from that case, whether the tenure had ever 
been held ain an entire rent ; and at any rate the distinction between a separate^ 
payment of rent by arrangement^ and a binding lease of a separate share, does 
not seem to have been considered. Of course if the original lease of the entire 
tenure is cancelled, or put an end to by the con*scnt of all the parties, the 
co-sharers and the tenant are at liberty to enter into any fresh contracts which 
the law allows ; but no Cotii*t of Justice ought to presume such a cancellation 
or determination of the lease from the mere fact of* a separate payment of rent 
to one or more of the co-sharers. The right of one co-sliarer to enhance the 
rent’of his share separately must be goveimed by tho same principles as his 
right to a kabuliyat. The Rent Law in our opinion does not contemplate the 
enhancement of a part of an entire rent ; and the enhancement of rent of a 
separate share is inconsistent with tho continuance of tho lease of tho entire 
tenure.** One co-sliai*er cannot (oven if he make his co-sharers parties to his 
suit) sue for the enhancement of his share of the rent. Such an enhancement 
being inconsistent with tho continuance of the lease of the entire tenure — 
(Bharut Chunder v. Kally Das, I. L. R., 5 Cal., 574). The Full Bench rul- 
ing was held not applicable where the butwara proceedings did effect such a 
complete change in tho native of the original tenure as to create three new 
tenancies in tho place of tho old one — (Sarut Snndari v, Annund Mohan 
I. L, R., 5* Cah, 273.) One co-sharer is not competent to issue a proper 
notice of enhancement without the consent of other co-sharers previously 
obtained, though* the rent has been paid to eaoh^o-sharer scl)arately. Under the 
F.*B. ruling, he must first establish his right to n separate conti*^cb to recover 
his rent separately on his individual share — (Washoe Kishore Roy v.Alip Mundlo, 
I. L. R. C Cal., 149.) 

Subject, to any contract between the parties.— Where in a suit for 
enhanced rent after notice, i t appeared that a howladaree amuhiama had been 
granted at defendant’s request, wit I lout any rent •for tho first year, at varying 
rates less tlian a certain rate up to 1264, and at that certain rate afterwards it 
[was held that the rent was not liablo to enhancement beyond that certain 
Sjpato — (Shoora Sundari v, Golam Ali, 19 W. R., P. C,, 141 ; 2 P. C. R., 794, 
pSee also 1. L. R., 3 Bora., 154). 

In a lease of a jungleboori howla tenure which provided that the lands 
overed by j.t should bo held rent-free for five years, and that after a low rate 
ihad been paid for one year, tho pbora dustoor should be paid, their intention was 
construed to bo that, inasmuch as the raiyat was bringing those lands into culti- 
lyation for tho first time, he should for a certain period either pay no rent or 
pomething less than customary rates, but the landlord did by this bind hin^gsdl 
pever to enhance the rate under ceriain circumsfances — (Bhumt Chunder v, 
pour Mani, 11 W. R., 81, compare Kaseemuddi v, Nuddi Ali, 11 W. R., 164). 


Up to the limit of customary rate.— This sub-section gives dis- 
retion to the Court.' The maximum is onlyl provided, and it does not 
k - 1 . follow that the Court shaU in every case force up the rent 

on of the ^ tenure to the customary rate. Something less than 
the customary rate may possibly be given. This view, 
Dwever, is rendered doubtful by sub-section 2, which provides that the Court 
determine a fair and equitable rate only ^here no customary rate exists, 
^he qu^tion then arises where a onsJiQiaary rate does exist, cannot the Court 
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award a rate which it thinks fair an(| equitable ? Or following the great 
Rent- Case, should it bo ^ supposed that, where a customary rate exists, that 
is the fair and equitable* rate. (See the Great Rent Case, B. L. R. Supp. 
Vol 202.) " ^ , 

Customary rate is the relic of tho old perguunah rate. We fiud the first 
. mention of it in section 60, clause 2 of Regulation VIII of 

VLB omaryra e. 1793* where tho hhudJcaslit raiyat’s potta is liable to be 


cancelled on proof that tJie rents paid b^ them within the last three years hare 
been reduced below the ra’te of the nirkhundi of the porgunnah. So an auotiopi 
purchaser uudor section 5,* Regulation XLIV*of 1793, quoted under section 6 of 
this Act, is at liberty to collect from dependent talukdar-s, and from raiyats or 
cultivators of the lands lot in farm, (fee., whatever the former proprietor would 


have been entitled to demand ** according to the established usages and rates of tho 
pergunnah or district in whicli such lands may be situated.” Mr. Colebrooke in a 
Minute (1st May 1812) remarked : “ In cases where pottas* are set aside or 
cancelled under the rules above quoted, as well as in other similar instances, it is 
provided that the rout or revenue to be demanded shall be determined by the 


rates and usages of the pergunnah or district, and tho raiyat is entitled to require 
a renewal of his potta upon tliose terms. This would be very unexceptionable 
if, as is here supposed by tho Regulations, the proportion of tho annual produce 
in money or kind, constituting the revenue demandable as tho duo of Govern- 
ment, could be with certainty determined, and if tho rents which the landlord 
may properly ask, according to tlio established mtes and* usages of the pergunnah, 
were accurately ascertainable. For tho interests of the cultivator and tenant 
would be sulBcientlJ protected ^nd secured if the established rules and rates of 
the pergunnal^ oooording to which he is pronounced entitled to demand the 
renewal of the lease, and according to which the Courts of Justice- are required 
to decide disputes arising between landlord and tenant, were either known or 
ascertainable, ifut there is reason to presume that tlie pergunnah rates are be- 
come very uncertain. In several cases of magnitude which wore porsoveringly 
contested by tho parties, it appeared from proceedings which came before tbo 
Sadar Dewani Adalat while I sat in that Court, that in a district or province in 


which dependant talukdars are particularly numerous, no rule of adjustment 
6ould bo discovered after tho most patient enquiry conducted by a very intelligent 
public officer. From the proceedings held in numerous other cases in the Courts 
of Justice, the same conclusion may be drawn respecting the relative situation 
of the raiyat and zemindar in most districts. In some, indeed, a rule of adjust- 
ment may still be found in fall force and actual operation. The Regulations of 
Benares have maintained the table of rates of 1187 Fasli, and the K&nungo office 


yet exists in that province for its preservation. In the vicinity of Calcutta the 
raiyats have been, I understand, supported by tho decisions of Adalats (Courts) 
ii>4jkheir pretensions to hold their lands upon the rents payable by them, or by the 
pei^otis whose representatives they are according to the last general measurement 
which was undeHakon with the authority of Government before tb© Permanent 
Settlement, and of which the record is understood to be preserved in the office 
of the Collector of the 24!-Pergunnahs. Other instances may exist, but they are 
few> and the position, as a ‘•general one, is unquestionably true that there rs 
oettially no sufficient evidence of the rates and usages of pergnnnahs which can 
now appealed to for the decision of questions between landholders arid 
^tyjots.” He therefore proposed “ that provision shall be made by Regulation 
c^^ses where the pergunnah rates are not ascertainahle, which should regulate 
of hJitulka^ht raiyats, oOr of other persons entitled to a renewal of their 
aUonlly substitute a new and dedaite rule in place of ancient 
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but nnoertaiu usages. The following are the rules which 1 should propose with 
these views : — (1) In anj instance inhere a khudkasht raiyai, or other ocpnpant 
or tenant may be entitled, under the existing Regulations to receive a renewed 
potta, in cox^equenoo of the cancelling of iormevpottas by reason of a public sale^ 
for the recovery of the arrears of revenhe, or In consequence of any othe? 
circumstance rendering requisite the renewal of pottas according to the rates of 
the per^nnah, as well as in oveiy case in which the landholder, farmer, or other 
person in charge of the collections authorized to collect according tu the rates of 
the pergunnah in place of subsisting engagement ; if in any such case or instance, 
it shall not appear that established rates are known* in the pergunnah or other 
local division, within which the land is situated, or if those rates shall not be 
ascertainable owing to long disuse or insufBcient evidence of them ; then, and in 
every such instance, the renewed potta shall be granted and the collection made 
in the case of an individual laiyat or tenant, at such rate or rate% as are paid or 
payable for other land of similar desenption, and as near as may be of the same 
quality in the vicinity ; but in the case of cancelling generally the pottas of the 
raiyats and tenants of the whole estate, or of an entire mouzah, or other local 
division of the country, the new pottas shall be granted, and collections made at 
rates not exceeding the highest i*ato paid for the same lands in any one year 
within the period of thi*ee years last past, antecedently to the date of cancelling 
the pottas. (2) In the cai^e of a dependant talukdar, if the rent of the land 
computed according to the rates payable by laiyats or cultivators for land of 
similar quality and description, a deduction shall be allowed from t he gross rent, 
in the adjustment of the jumnn^ of such dependant taluk at the rate of ten per 
cent, of the talu|(dar’s profit or income, t>vor and above a reasonable allowance 
foii charges of collection, according to the extent of the taluk.** These recom- 
mendations .were adopted and incorporated in Regulation V *51 1812. The 
preamble of this enactment ^recited that it had deemed advisable to revise 
the rules established regarding the grant of pottas by proprietoiH of land paying 
revenue to Government, to their tenants, and also the rates at which persons 
purchasing land at the public sales were entitled to collect their rents, and that 
there were grounds to believe that considerable abuses and oppression had been 
Dommitted by zemindars, talukdars, and farmers of land in the exorcise of powers 
^epted in them with respect to the distress and sale of the property of their 
lenauts for the recovery of arrears of revenue. The Regulation then declared 
|roprietors of land competent to grant leases for any period which they might 
$em most convenient to themselves and tenants, and most conducive to the 


upifovemeut of their estates,. They were also declared competent to grant 
ases to thlii* dependant talukdars, under-farmers and raiyats, and to receive 
orresponding engagements for the payment of rent according to such form as 
be contracting parties might deem most convenient and most conducive to their 
espeotive interests, provided, however, that this should not be construed to sagp,- 
|on or legalise the imposition of arbitrary or indeflnito cesses. All such stipu- 
^tions were to be null and void, but the Courts wore, notwithstanding, to main- 
|in and give effect to the definite clauses of the engagements contracted between 
|e parties, or in other words, to enforce payment of sums specifically agreed 
^tween them. Persons attaching land on the pnrt of Government, and pnr- 
asers at the public sales, were forbidden to annul existing leases within th^ 
i.r, on the ground that they were collusive, without obtaining a decision to ibis 
ect in a Court of Justice. The Regulation then referred to the provisions of 
» pre-existing law, under which purchasers at revenue sales were entitled to 
Hleot, during the year in which the sale took place, whatever the former pro- 
^etor would have been entitled tp receive accoraing to the established usages 
10 • 
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and ral^s of the pcrguunah or ctistriot in which such lands may situated/* 
and recited that there was reason to belioi^e that, the pergunnah rates had in 
many cases become unoertrfin. It accordingly provided that, when any known 
established pergntmah rates existed, they should determine the amount of rent 
' to be received by purcJiasers at public sales, and persons attaching lands on the 
part of Government, whore no such established pergunnah rates were known, 
pottas were to be granted, and the collections made according to the rate payable 
for land of a similar description in the places adjacent. If the leases and pottas 
of, tenants of an estate generally which consisted of an entire village or other 
local division, were liable to b§ cancelled, new pottas were to be granted, and 
collections made at lates not exceeding the highest rate paid for the same land 
in any one year within the period of three years next preceding the period at 
which the- leases were cancelled. In the case of dependant talnkdars, if the rent 
were computed according to the rates payable by raiyats or cultivators, a deduc- 
tion was to be allowed from the gross rent at the rate of ten per cent, for taluk- 
dar’s profit, over and above a reasonable allowance for collection charges. 

The right of an auction-purchaser under Regulation XLIV of 1793, s. 5, is 
limited to mising liho rent of a taluk created by tho defaulter to wliat is demand- 
able from it according to the pei'gunnah rates prevailing, either at tho time when 
tho taluk is created, or at the time when the auction-purchase takes place and 
ho cannot demand any higher rent oven if, at any subsequent time, such higher 
rent be in accordance with the prevailing current rate — ‘(Moliini Mohan v. 
lohaMo}^ I, L. R., 4 Cal., 612.) In every part of India the Government or 
its alienee is debarred, if not by law (as in Bougal) yet by custom of tho countiy, 
from enhancing tho cissessmenfc of permanent tenants beyond ^a certain limit. 
What that limit is must be determined by the circumstances of each case. ^ 
suit by an eadIWdar, holding under as grant from Sciudia made in 1793, against 
his pormauent tenant for an erjianccd rent, tho Court, in the absence of law or 
contract to the contrary, affirmed the plaintiff's right to on banco tho assessment 
to the extent to which, acconling to the old custom of tho country, Seindia would 
have been entitled to enhance it, and upon a virtual admission of the defendant, 
allowed enhancement to thei,extent of oue-halE tho produce — (I. L. B., 3 Bom., 
848.) 

Payable by persons holding similar tenures Under clause (7) of 
section 3 of the Act, tlie word tenure " includes an under-tenuro. Can then 
the rent of a tenure-holder be forced up to that of an undor-tenure-holder ? 
The word ‘ similar ’ has saved that risk. * Similar ’ should therefore mean not 
only similar in quality, but similar in degree class. It would melude simi- 
larity of land, because tenures not having similar lauds can hardly be described 
as similar to each other. Tho word is used in its widest sense. The rates jwiy- 
able by talukdars and those payable by cultivating raiyats are different, and tno 
fWfiner cannot be enhanced so as to be‘ equal to tho latter. The talnkdar is en- 
> titled to some, reasonable profit — (Haro Sundari v. Aiiand Mohan, 7 W. B., 
459 ; Mohim Chunder v. Gnrudns, 7 W. B,, 285 ; Munoekumika v. Anund Moyee, 

, 10 W, B, 245; Dyaram v. Bhobindur, 1 Sol. Bep., 139; Gopeo Mohan v. 

Afoban, 2 Sol. Bep,, iV ; Jadub Chunder v. Johori Lushkur, W. B., (1864), Act 
Xr 74 ; Mohim Chunder e. Gooroo Dass, 7 W, R , 285 ; Shoom Sundari e. Gopal 
19 W, R., 143 ; llaba Dhunaput v. Goomun, 11 Moo. 1. A., 433 at p. 468 ; 9 
P. C,, 3; Kbajeh Asanullah v» Obhoy Chunder, 13 Moo. L A., 317 at 
. f 4^4.) Similarly it has been held that a howladar cannot enhance hfe nim- 
to the same extent as his own rent has been enhanced, but only up 
S *ate for similar land — (Mirienjai v, Mauik Chunder, 7 Bel. Bep., 
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7 . (2) Whore no such customary rate (tsists, it may subject 
as aforesaid, be enhanced up to such limit as the Court thiuks 

fair and equitable. * 

• • ^ 

See notes under scotion 7 (1), ‘ similar tenures.’ An mamdar's power to 
enliance the rent of a meerasie tenant is limited. •Ho cannot demand more rent 
than, what is fair and equitable according to the custom of the oou..cry — (I. L. R., 
3 Bom.,^ 141.) In a suit for enhancement of the rent* paid by shikmi talukdars, 
the plaintiff is bound to afford data (e. g., tho ratc'paid by intermediate 'tenants 
of tho same class) upon which tho Court can come to a satisfaotoiy conclusion 
as to what would bo a fair and equitable rate to be paid by defendant ; plaintiff 
being competent under section 1 0, Act VI of 18C2, to measure the taluk and 
ascertain the assets — (Uobi Dass v. Gobind Moliau, 10 W. R., 2J3). When tho 
under-tenants paid 1 rupee 4 annas to tho howladar, he paid 14 annas to the 
landlord : when they paid him 1 rupee 8 annas, it was only fair that he should 
pay 1 rupee to the landloi-d — (Bharat Chundcr v. Gonr Mani, 11 W. R., 31). 
As to what is to be considered fair and equitable rate, this sub-seetion should bo 
read subject to sub-sections 3 and 4. 

(3) In detorminipg ■what is fair and equitable, the Court 

shall not leave to the tenure-holder as profit less than ten per 
centum of the balance* which remains aftef deducting from the 
gross rents payable to him the ostpensos of collecting them, and 
skill have Iregard to — • * 

(а) tho cu’curastauccs under T^hich the tcnure’was created, 
for instance, whether the laifd comprised in the tenure, 
or a great portion of it, was first brought under culti- 
vation by the agency or at the expense of the tenure- 
holder or his predecessors in interest, whether any fine 
or premium was paid on the creation of the tenure, and 
whether the tenure was originally created at a specially 
low rent for the purpose of reclamation ; and 

(б) the improvements, if any, made by the tenure-holder or 

his predecessors in interest. 

(4) If the tenure-holder himself occupies any portion of 
le land included in the area of his tenure, or has made a grant 

any portion of the land eithef rent-free ot fit 8' beneficial roat, 
i fair and equitable rent shall be calculated for t'kat portion and 
^eluded in the gross rents aforesaid. 

Profit not less than ten per centum. — The iBent Oommissionevs observe ' 

3 there are in the existing law no express provisions t)i* the enhanoement of 
> rents of tenures, and that the want of a definite enactment on tho point has 
r©n rwe ^ much expensive litigation. The sections' of the Bill relating to this 
ttter are l».sed on those drafted by the Commissioners, and the grounds oa 
nch they rest -^ll be best seen fron^ the following extract from the Commie* 
Sners report • 
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We have/’ th^ Bajr, '* provided for the enhanoement of the rent of tennree 
VbeBentOommUsion. wnder-tenures, ty enacting that, in any case in which 
Buch rent is liable to enliaucement, — there are cases in 
nrhich it is not fto liable, — it may be^ enhanced up to the limit of thp. customary 
mte payable by persons holding similar tenures or under-tenures iu the vicinity, 

TT, where no such custpmaiy rate exists, up to such limit as to the Court shall 
ippear fair and equitable, but Tio that the profit of the tenure-holder or under- 
lenure-holder shall not (in the absence of cei*taiii special circumstances, to be 
noticed hereafter) exceed thirty per centum of the balance which remains after 
deducting, from the gross rents payable to him, the expenses of collecting such 
rents. It may be observed that, according to the rule contained in section 8 of 
Regulation V of 1812, ten per cent, of the balance just mentioned was allowed 
to the tenure- holder. This section was repealed by Act X of 1859, but, by some 
oversight, no provision was substituted by this Aot though the principle, as being 
fair and equitable in itself, and usual by reason of the provisions of the regula- 
tion, was on several occasions, acted upon by the Courts after that Act was 
|>assed. It appears to a majority of us, after careful consideration, that the limit 
)f ten per cent, is too low, and wo have accordingly allowed a higher limit, 
aamely, that of a maximum not exceeding thirty per cent, in ordinary cases. 
We have provided for the special and well-known case of junglehoori holdings 
by enacting that, when more tliau one hundred higher of laud have been demised 
for reclamation purposes, more than half being at the time unreclaimed, and the 
whole having been subsequently reclaimed, the rent of the tenantf may not be 
anhanoed so as to leave him a profit of less than twenty per cent, of the net 
balance * abovo-mentiotied, and tbp Couift may allow him such pjrofit in excess of 
twenty per cent, as to it appears fair and equitable. In order to f>revent these 
aew provisions^rom working hardship by any sudden and great change, wo have 
annexed the following check : (a) jthe enhanced rent shall not in any case be 
more than double*the previous rent j (h) the Court may direct that the enhance- 
ment shall take effect gradually, or, in other words, that the rent shall increase 
yearly during any number of years not exceeding five, until the limit of the 
emhancemont allowed has beea reached ; and (c) that rent once enhanced shall 
not be altered for ten years unless on account of alluvion or diluvion.** 

“ The only further points calling for notice in connection with these sections 
BillKo Z provided that the tenure-holder’s 

profits shall never be less than ten per cent, of the net 
balance, that the provision regarding junglehoori tenures has been made appli- 
cable to all such tenures irrespective of the area comprised in them, and that a 
<dau8e has been added providing that, when a ttonure-holder has msfde improve- 
ments other than those referred to by the CommisBioners, the Court may allow 
him such amount, by way of profit, as it thinks fit, provided it be not less than ten 
pec^nt.” (Select Committee on the B. ff*. Bill No. 1). 

We have made*a considerable alteration in section 7, sub -section (3), which 
Bill No. It. down the rules to be followed by the Court in en- 

hancing the rent of a tenure in cases where the matter is ' 
net provided for by contract or custom. It is now simply enacted that the Court 
shall not leave the tenure-holdtfr less than ten per cent, of the profits, and in 
^xing the rent shall have regard to the oircumstances under which the tenure. 

, wias cznated, to the improvements made by the holder of it, and to the costs and 
of colleotion. (Select Committee on B. T. Bill No. II). 

We have in section 7 of this chapter included among the matters to which 
Bill No m * have regard in enhancing tiie rent of a 

; ' tenure-holder the questions— whether the tenure was ori- 
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ginally granted at a specially low rent for* the purpose of reclamation, and 
whether any fine or preminm was paid on the creation of the tenure.” (Select 
Committee on the B. T. Bill No, III). 

The margin of profit according to the^decisions should be from one-third 

one-sixth of the gross rent— (Jadub Chunder v, IsheS^ 
Tneoidiaw. Luskar, Sp. W. R., Act X, 74; 2. B. J. P. J., 313.) 

An intermediate holder’s rent should not be enhaucdd, so as to ender his holding 
altogether void of all reasonable profit. To charge him with full rents of culti- 
vating and resident raiyats would not be fair and nqui table— (Gouree Persad 
V. Rani Surnamaji, 6 W. R., (Act X) 41 ; Uma Chfirn v. TJmatara, 8 W. R«, 
181 ; Muneekamika v. Anand Moyi, 10 W. R., 245.) The profit of the talukdar 
should be 15 per cent, according to Rani Surnomayi v. Gouri Prosad, 3 B. L. R. 
A. 0. 270 ; and ten per cent, and charges according to Punchanaud t;. Hur Gopal, 

1 Sel. R., 145. ^ 


Gross rents payable to him. — See the definition of the word ‘rent’ in 
section 3 (5), and its definition according to the economical schools (Introduc* 
tion, ante). Read with the word ‘ profit ‘ which precedes, “ gross rents ” would 
seem, according to the context, to mean * profits * and not the limited meaning 
attached to it by the definition under the Act. Yet the words that follow the 
expression, viz.^ * payable to him,’ obviously mean rent as defined in the Act. 
On the other hand if gross rbnts had meant gross profits, clauses (a) and (5) and 
subsection (4) would have been redundant. Indeed the reference to collection 
charges, and to equitable rent to |,^e assessed and included in the ^ gross rents ’ by 
subsection (4) clearly indicates that *#rent8 * mean what Jhey are under the de- 
finition of the Act. It is not correct to say thsft tho rent of a. fishery or manu- 
factory is not ‘ rent * within its definition under the Act. See sea^n 3 (5) and 
notes, and section 183. • 


8. The Court may, if it thinks that an immediate increase 
Pow« to order gro- of rent would produoe hardship, direct that 
dudeahuioement. enhancement shall bo gradual ; that is to 

say, that the rent shall increase yearly by degrees, for any num- 
ber of years not exceeding five, until tho limit of the enhance,, 
xnent allowed has been reached. 


* Compare witli section 86. 

9. Vhen the rent* of a tenure-holder has been enhanced 

Boat onoe ei>b<«io.d ^7 Contract, it shall not be 

enhaneed by the Court during the fifteen 
years next following the date on which it'^aa 

been so enhanced. 

Compare With eeotion 87. 

Whwe the enhancement is gradual under 'section 9, it is doubtfuliftlw 
fifteen years should be calculated from the first year of *stich gradual enhance- 
ment. This section is for the benefit of the tenant, and the limit of time runs 
from the date <m which rent has been enhanced, and the tenant can in the ease 
of gra^al ehnanoement always say that his rent has been enhanced in the $th 
year. Besides the enhancement under section 9* is not complete before the 6th 



n 


THE BEI^OAL TENANCY ACT. 


[sec. 10. 


y^ar. On the other hand it can no doubt be contended that the gradual increase 
Andi^r section 8 was for the benefit of ftio tenant, and that he should not reap 
double advantages. Possibly where a question of this kind arises, the Court 
would read sections 8 and 9 together, and would allow a 2nd gradual enhance- 
i wifi pf.' reckoning 16 years frott]^ the Ist year of the 1st gitidual enhancement. 

Other incidents of tenures. 

It is curious that notwithstanding this heading, sections 10 to 17 give 
only incidents of permanent* tenures and not of all tenures. The Chapter pur- 
ports to give incidents of tenure- holders, whether permanent or not, and sections 
6 to 9 give conditions -of all sorts of tenures. * 


10 . 


Permanent 
bolder not 
ejectment. 


tenure- 
liable to 


A |;iolder of a permanent tenure shall not be ejected 
by his landlord except on the ground that he 
has broken a condition on breach of which he 
is, under the terms of a contract between him 
and his landlord, liable to be ejected : 

Provided that where the contract is made after the com- 
mencement of this Act, the condition is consistent with the pro- 
visions of this Act. , . . 

This section slioald be read with gectioSs C5, 8D, 155, and 178 (1) (c) of 
the Act. * • * . 

• 

Ejectmeift* of a permanent tenure-holder.— Observe the definition of 
* permanent tenui'e * (section 3 (8^). Ordinarily ejdctment of the holder of such 
a tenure is inconsistent with the definition ; hone© the only possible case is 
a breach of the condition of the tenure. But the condition must be consistent 
with the provisions of this Act, where the contract is made after its commence- 
ment. If the forfeiture be % penalty for nonpayment of rent, it would not 
opemte as a breach of condition (section 65). Then again in no case will 
the tenuif-lirlder be ejected from his tenure except in execution of a decree (sec- 
tions 89, 178 (1) c), i. e., except by a suit, and a suit for ejectment is not 
possible except under the conditions stated by section 155. 

Breach of Condition. — This was also the previous law. The liability to 
: OuffUr. ejectment of the holder of a mokurari istemfari ijara is 

to be determined by the conditions of his lease, and not 
by the provisions of section 21, Act X of 1859— (Mohunt Buloram w. Jogen 
^nath, 19 W. R., 349.) The Court ^Mitter, J.) observed; “ The defonihmt 
is the holder of a mofearan i^temrari ijara and not a raiyat. It is therefore 
ol^r that his liability to be ejected from bis tenure is to be determined 
by the conditions of his lease, and not by the provisions above referred 
,ip. ‘Now the right of re-entry reserved by the potta, by which the defend- 
SFut’s tenure was created, caj, under the express terms of that document, 
exfurcised only when there is an arrear of rent due at the end of the year, the 
; beiijg used Si^l^ tamamee Akhiree, It appears, however, that the present 

fpr .ejectment was brought iu the month of Asai*, that is to say more than ' 
^^onths previous to the expiration of the Velaity year, and the arrears 
‘mad ore admitted to be arrears due for three previous months, Jyte, 
^ Chyta. Under auchcircumstances, it is clear that the arrears cannot 
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be treated as arrears remainiDg due at the end*of the jeac, and that the plaintiE’s 
oJaim for ejectment, so far as it is ba^d upon the non-payment thereof, must 
necessarily fall to the ground.” The same principle tras held applicable to taluk- 
dars. Act VIII (B. C ) of 1869 does not apply to the case of ^ talttkdar who 
has power to transfer his land, and is liabltf, under* the terms of his kabuliyat, 
immediate ejectment in the event of default. The question wliether a talukdar 
is liable to ejectment must be determined by the provdaious of his lease — (Mumtaz 
Bibi V, Grish Chunder, 2 W. R., 376.) But see the rulings quoted under 
the heading ** Consistent with the provisions of the Act.” in the case of 
a service tenure a distinct refusal to perform services will cause its forfeiture 
— (Ilurprasada v. Ramruttun, I. L. R., 4 Cal., 67). But every broach of the condi- 
tions of a lease will not sulqccb the tenure-holder to ejectment, the condition 
must be such as its breach will work by contract as a forfeiture — (Alum Shah v* 
Moran, W. R. Sp. Act X, 31 ; Guru Pmsad v. Phillippe, 2 Hay, 451 j Mohomed 
Faez Khan v. Shib Doolari, 16 W. R., 103). 

Oonsistent with the provisions of this Act.— The condition must be con- 
sistent with the provisions of this Act. Hence if non-payment of rent be a con- 
dition of forfeiture, and the condition is made after the commencement of this Act, 
it will not operate (section 65). But if this condition had been contracted be- 
fore the Act came into force, will it operate ? The answer to this will bo found 
by reading section 178 (1) c Vith section 65. Under section 178 (1) c, no contract 
made between a laudlt)rd anc\a tenant before or after, the passing of this Act 
shall entitle a landlord to eject ^ tenant otherwise than in accordanoe with the 
provisions of this Act, and under section 65, where a tenant is a permanent 
toiiuro-holdery fie shall not be liable to ejcotmSnt for arrears of rent. It follows 
that a condition stipulating forfeiture of a 4 )ermanent tenure fei* non-payment 
of rent will never operate, wiiether the contract is made before or after the pass- 
ing of this Act. Under tho old law where such conditions oK-isted, the Courts 
allowed time for remedying tho breach. 

In a suit for the cancelmeiit of a lease on account of a broach of its condi- 
tions, the breach complained of consisting in tj;ie non-payment ol* rent for a 
paiiiicular period specified in tho lease, the lessee is entitled to avail himself of 
the provision in section 78, Act X of 1859, that section a}>plying to all suits for 
tfie ejectment of a raiyai or for cancelment of a lease for non-payment of rent— ^ 
(Jan AH v. Nityanund, 10 W. R., F. B., 12.) So as to section 52, Act 
VIII of 1868 (B. C.) which corresponds to section 78, Act X; Shaik Abdoor 
Rahaman v. Digumbari Dasi, 18 W. R., 477.^ But applicable only to raiyats and 
not to talukdars— (Mumtaz Bibi v. Grish Chunder, 22 W. R., 376.) Where 
in a perpetual lease there was a condition that, on default being made iu 
payment of a certain number of instalments of rent, the lease should be void, 
it was held that in a suit under clause section 23 of Act X of 1859, for cancel- 
lation of the lease on account of a breach of the coadition, the lessee was entitled 
to the benefit of section 78, even though the defence set up was false in fact— 
(Dali Chand v. Mohor Chand, 12 B. L. R., P, C., 439.) A seputui was 
granted to B by A who held a durputni containing the following conditions, w., 
I shall pay rent month by month ; should I faij in that I shall pay interest Oki 
instalments overdue at 1 per cent, per mouth. I shall pay the rout iu fulUby the 
close of every year. Should I neglect to make the payments, you will, of your 
own authority, take over possession of the said durputni taluk after the expira- 
tion of oneXmonth of the next succeeding year, and I shall have no cotlplaint 
a^inst your doing so.” Upon non-payment of rent for the year 1281, a suit for 
Aas possession of the lands was brought agaihst A and B. The defendants 
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Oloimed an equitable right to prevent forfeiture by paying all arrears according to 
the terms of the durpntni, together with *all costs. The Court (Pontifex and 
' MoDonell, J J.) observed : We do not think it necessary to decide in this case 
whether or not ^he provisions of the Rent Laws actually apply ; because we think 
""•’Biat, even if they do not in terms apply, wo are bound by analogy to that law to 
apply in favour of the defendants,— an equity similar to the equity there given. 
We therefore think that if tlike defendants pay the whole of the rent due up to 
the present time, with interest according to the stipulations of the original Imbu- 
liyat and potta, and also pay all the costs of the proceedings in both this Court 
and of the Courts below,* the plaintiff ought not to have khas posses- 
sion decreed to him — (Mothoora Mohan e. Ramlal, 4 C. L. R., 469.) Where 
in a mokurari lease, theie was a condition that, in cose of non-payment of one 
year’s rent, and its falling into arrears, the mokurari settlement was to bo can- 
celled, and default was made and a suit for ejectment was brought, it was held 
that independonfly of the Rent Act, the defendant should be allowed in equity 
a reasonable time to pay the landlord’s dues in order to prevent foi’feiture. It 
was also held that the provisions of section 52 of Bengal Act, VllI of 1869 are 
exactly similar to those of section 78 of Act X of 1859, and applicable to the case 
of a mokurari lease ; and therefore that a decree passed in conformity therewith, 
which allowed fifteen days for the payment of the arrears of rent found due and 
interest thereon was a good decree. Under the present law a permanent tenure- 
holder is liable to ejectment for arrears of rent (secl^ions 65 and 66). The deci- 
sion of Mumtaz Bibi e. Gfish Chunder, 22 W. R., ^76, was dissented* from under 
the authority of l)uli Chand v. Meher Chai)^, 12 B. L, R., 439.— -(Mahomed 
Ameer v. Peryag Sing, I, L. R., 7 Cal., 666), ^ 

In all such cases now section TL55 should be applied on principles of equity^ 

Building tenures. — See section 184 and notes., 

Ejectment of a tennre-liolder not permanent.— Sections 89, 155 and 

178 (1) c will govern his case. Breach of condition of tenure will under the 
ordinary law of contract subject him to ejectment, if forfeiture has been stipu- 
lated as its penalty. • 

Limitation. — Limitation does not begin to run in favour of a mokuraridar 
against the zemindar, until the latter has had notice that the former claims unddr 
a mokurari grant— 2 P. C. R., 806 ; 19 W. R., 252, cited above. Under article 
1 of Part I of Schedule of this Act, a suit to eject any tenure-holder on account of 
a breach of condition resulting a forfeiture must be brought within one yean of 
the date of the breach ; and notice under section }55 must be served k>ng before. 


11 . Every permanent tenure shall, subject to the provisions 
.nd tr».. Act, be Capable of being transfe^d 

pemMi.nl and bequeathed m the same manner and to 
the same extent as other immovable property. 

SnhiMt to the provisions of this Act.— See Bections 12 to 17, 88 and 181 

which limit this provision. t 


IU0id6Ut8 of A ponuAllCllt tenure. — Heritability of a permanent tenure 
Hsittahle. SS®? definitions j—( see section 8 (8)j|pd notes ; 


Watson tJ. Juggessur, Musat, 3.30 ; Muret LukUb Koer c. 

f itari Krishna, 3 B. L. R., 226 ; 12 W. R., 3 ; Karunakur v- Niladhro, 5 B. L. 
052 i 14 W*/|l., 107.) This ^^oUon makes it also transferable aud passable by 
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a will. The word ‘ transfer ’ has not been defmod in tliia Act. In the Tmnsfer 
of Property Act (Act IV of 1882), “ transfer of property ” 
Trftiiiimis«ible. means an act by which a living; person conveys property, in 

present or ii^ future to one or more other living persons, or to hignsolf and one or ^ 
more other living persons, and to “ transfer ‘property'’ is to perform such act (seS- 
tion 6). 

So under the old law, permanent tenures wero transferable. — (Sadananda 
V. Niirrottum, 3 B. L. H., 280 ; 16 W. R., 290 ; Brajanaih v. Jjukiiiuarain, 7 B, L. 
B., 211 ; Panye Ohunder v. Hem Chnnder, I. L. R. 10 Cal., 496.) 

For building tenures, see section 182 and notetf. 

Lands belonging to a zomindari granted by the zemindar under an absolute 
Es6lieat hereditary mokvrari tenure do not, on the death of tlie 

grantee without heirs, revert to the zemindar ; nor does 
the zemindar, under such circumstances, take hy escheat a tenure subordinate to 
and carved out of his zemindari. The Crown will, on the failure of heirs by 
the general prerogative, take tlio property by esolieat, subject to any limits or 
charges afFocting it ; and there is nothing in tlio nature of a inokiirari tenaro 
which should prevent the Crown from so tjxking it — (Sanat Koomar v. Hemmut 
Bahadur, I. L. R., 1 Cal., 391, P. 0.) 

12 . (1) A transfer of a permanent tenure by sale, gift or 
Voluntary tran.fer of mortgage (otlier tliaii a transfer by sale in 
permanent tdhure. execiltion of a (Iccrec 01 ’ liy summary sale un- 

dor any law relating to patni or.othci’ tenures)- can bo made only 
by a registered instrument. . 

(2) A registering. officer shall hot register any instrument 
purporting or operating to transfer by sale, gift or “ ysuf ructuary ” 
[Act VII of 188C] mortgage a permanent tenure unless there is 
paid to him, in addition to any fees payable under the Act for 
the time being in force for the registration of documents, a pro- 
cess-fee of the prescribed amount and a fee (hereinafter called 
“the landlord’s foe”) of the following amount, namely : — 

(a) When rent is payable in respect of the tenure, a fee of 
two per centum on the annual rent of the tenure : 

. provided that no such fee shall he less than one rupee 
or more than one hundred rupees ; and 
When rent is not payable in respect of the tenure, a 
fee of two rupees. • 

When the registration of any such instrument is com- 
plete, the registering officer shall send to the Collector the land- 
lord’s fee and a notice of the transfes and registration in the 
prescribed form, and the Collector shall ' Ause the fee to be paid 
to, and the notice to be served on, the landlord in the prescribed 

manner.^ 

# 

VdlTUlttwy transfers.— Tnstrament “means a non-testamontary in8tnim0D.ti'' 
(Section 8 , Act IV of 1 B 82 ). 

11 


(b) 

( 3 ) 
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Hence no verbal gitt or sale asufrncfctiary mortgage of a permanent tenure 
would be valid. ‘But section 9 of the Transfer of Pro- 
transfers in- porty Act provides that “ a transfer of property may 
f. be made without writing in every cage ^in which a 

^Writing is not expressly requiFed by Idw.” So “ in the case of tanpble immov- 
able property of a value less than one hundred rupees, such transfer (i. e., sale) 
may be made either by a regietered instrument or by delivery of the property 
and delivery of tangible immovable property takes place when the seller places 
the buyer, or such person *aB he directs in possession of the property ** (section 
54, Transfer of Property Act)^ A tenure which is not a permanent tennre within 
the meaning of the Act may, however, be transferred orally or by unregistered 
document, unless barred by the Registration Act. The transfer of his tenure by 
a putnidar is not binding on the zemindar, unless made strictly in accordance 
with the provisions of Regulation VIII of 1819 — (Watson v. Collector of Raj- 
rfiahye, 13 Moo.*I. A., 160 ; 3 B. L. B., P. C., 48 ; 12 W. R., P. 0., 43.) 

The registering officer's duty. — “ We have in sections 12 to 16 of the 

Bill so far altered the system of the registration of transfers of, and successions 
to permanent tenures as to piovido merely for enabling the landlord to register 
such transfers instead of compelling him to do so. The Bill in its previous 
stages provided for a compulsory system of registration by the landlord. This, 

' it was objected, would not work satisfactorily, especially as the landlords of many 
tenure-holders are poor and ignorant persons, having no regular office and no 
means of establishing one or maintaining a suitable register. At thd same time 
it was pointed out that the csbiblishmout of' an official registry could confer a 
great benefit on all c(tncerned, and especially on the landlords^ who might, if 
such a registy were established, be allowed to realize their rents by the process 
of summary safe which is now avail/ible only in the case of a limited class of 
^ tenures. A Bill for the establkhment of an official registry is at this moment 
■ before the Bongat Legislative Council, and the object we have sot before ourselves 
in recasting the portion of our Bill now under consideration has been to frame 
its pi’ovisions in such a manner as to secure to the Collector, who will bo the 
Ibfficer entrusted with the preparation and maintenance of tbo official register, 
eai’ly and accurate information of all transfers and successions which may from 
time to time take place. We have not overlooked the fact that the substitution 
of official i-egistration for registiution in the landlord’s shcrista would deprive 
the landlords of the fees which it was proposed to allow them under the Bill as 
originally framed, and which, it is believed, they commonly realize at present, 
though in most cases without any warrant of law. We think that ^he fees pre- 
scribed by the Bill in its earlier stages may ^ell be paid to the landlord, even 
though he is to bo relieved of the duty of registration. The provisions we have 
inserted in the Bill in order to give effect to these views are as follows i — First, 
as regards voluntary transfers (section R2), the simplest plan has appeared to us 
to be, to require that every* such transfer shall be registered under the ordinary 
law relating to the registration of documents. It is understood that the Local 
Government will make all arrangements requisite for facilitating the registratiolt 
, of such transfer. The partial applying for registration will be required to pay 
to ttn^ re^steving officer ** the landlord’s fee ” and a process-fee for the service of 
, , notice on the landlordi When the registration has been completed, the register- 
; ing officer will forward to the Collector the landlord's fee and a notice of the 

particulars, and the Collector wil^ thereupon 
^ landlord and the notice to' be served 

'npon at the same time ^king any such steps as may be prescribed by the 
now pending before the Bengal Legislative Council for the entiw of the 
i»'Ws official (S. 0. E.) ^ 



ssc. 12.} 


THE BENGAL TENANCY ACT. 


88 


Notices under the prescribed forms.^Tho Local Governmeut ba& by 
notification -prescribed tlie following •forms of notices, mode of their service, 
and fees for serving them : — • 

“ Sections 12, 13 and 15. — Notices under these sections shall contain, so far 
as may be possible, the particulars given in the feims specified in Schedule HI, 
and shall be served on the landlord or his agent, or, where two or, more porsoiis 
are joint land]oi*ds, on their common agent referred. to in section 188, or on their 
common manager appointed under section 95, as the case may bo, in the manner 
prescribed for the service of a summons on a defendayt under the Code of Civil 
Procedure. Where there is more than one landlord, and no common agent or 
common manager has been appointed, the notice sFiall be served by being posted 
on .the landlord’s village office, if any ; and if there be no village office, by fixing 
it up in the presence of not less than two 2 )ersonB on some conspicuous place on 
the tenure, and a copy shall also be forwarded by post in a letter registered 
under Part III of the Indian Post Office Act to the person, or itersona, to whojen 
immediately preceding the transfer the rent had ordinarily been paid. When 
notice is served personally, the landlord’s fcjo shall be tendei’ed with the notice. 
If in cases of personal service a reccij>t cannot be obtained for the fee from the 
landlord or his agent, and in all cases when the notice is not served pcn'soually, 
the fee shall be held in dcjjosii by the Collector until applied for by tlie f)©rson 
or persons authorized to receive it.’* (Local Government llules. Chapter V, 
Rule 1., Calcutta Gazette of the 23rd December 1885). 

^ Schedule T. 

Notice under Sectioi* 12, Act Vlil Ob\1885. 

%o * . • 

The Collector of 

Let this notice bo sorrod on A.R., resident of , as required by 

section 12, Act Vlil of 1885. The landlord’s* fee of Rs, with 

process fee of Rs. is forwarded herewith. 

C.D., 

licQuttirhuj OJjlcer, 

To 

A.B., Resident op 

Take notice that the tmjisfer of the tenure }j)ecified below, of which you. 

11 - iHcgcd t-o lx? the landlord, has been registered, and 

fixed * 10 dm; at that the landlord’s fee of Ks. is tendered to you 

lier( 


1 

2 

3 

4 

5 

6 

7 1 

1 

8 

» 

1« 

Towji 

nuitibcsr 

of 

estate. 

1 

Name of 
estate. 

Dcsoription 
of tenure trans- 
ferred with 
vtllu^'e and 
peruunnaU iti 
whit 'll ^^tuatel1. 

Annual 

rent 

.)f 

tenure. ' 

Name, 

latbePs 

and 

residenee ol 
transferor 
of tenure. 

* Name, 
fs.llirr’B 
name, and 
reBidciieo of 
transferee 1 
of tenure 

Nature 

of 

transfer | 

Date at 
rewiat ra- 
tion of 
transfer 

1 

1 

Amount of 
landlord's foe. 

i 

1 M 

*4 

« 


I 






1 

• 

1 

U. A. P. 

1 


Ordered that this notice he servlft on the abow mta$J^£ydf ' 

K.F.. 

Coffee^. 
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Bi6C6ived & copy .of the a-TJovomentioBed notice and rupcoB (Rs. )> 
l>eing the amount of landlord’s fee epccifiefl above. 


Btamp, if flinount 
cxcet'cla Ka. W. 

Landlord, 


The following scnle of ft)QS has been prescribed for service of notice under 
the Act by the Beiigul Clovc»’anicut. 

“1. Section 189 (1). — Vor service of Notices. — For the service of every 
notice under this Act, not being a notice issued by any Revenue or Civil Court 
(fees for serving which are regulated by the Court Fees Act), and not being 
provided for by any other rule made under this Act, a process fee of 12 annas 
shall be levied, if the notice bo directed to one or more persons residing in the 
same village. 

“ 2. Where such notices are directed to several persons resident in different 
villages, a fee of 12 annas shall ])c levied for service in each village. * 

3. In addition to the above foe, the actual charge which must be incurred, 
if it is necessary to travel by railway or boat, or oros^ ferries, wdll be levied from 
and paid by the person at who.se instance the process is issued before issue of 
the process. If a {>eon ^jarries more than one .process involving ^jharges for 
railway-fare, boat- hive, Ac., tlie sum leviablof will bo charged in equal shares 
upon all the processes so carri^jd. The rales at which suclw boat- hire is to 
be charged shall bo the same as those lixod for criminal processes under 
Rule VII of Iho rules prescribed by the High Court under clause 2, section 20, 
Act VII of 1870, and shall be sufljcient only to c()\\jr, on the whole, the actual 
cost of hiri]\g bcJhts, or of sucli boat establishment as it may be necossaiy to 
maintain for the purpose of serving pi»ocosses of those classes. 

“ 4. If a peon is detained at the place of service for more than 24 hours at 
the request of the person at* wlio-sc instance the process was issued, or of his 
agent, such person or agent must then and there pay demun^age at the i*ate of 5 
annas a dj*y. Unless this demurrage is paid, the peon must decline to w’ait. No 
demuiTage is to be charged if the delay was not duo to the person requiring tho 
process or to his agent." (JJengai Govt. Rules, Chapter VII.) 

Effect of registration.— Sections 12 to 10 now replace section 20 of Act 
X of 185, and section 27 of Act VlII of 1809 Bf C. which provided : 

‘‘ All depondent talukdars ami other persons possessing a permanent trans- 
Tho old Act. fejuble interest in land, intermediate between the zemin- 

dar and cullivatou, are required to register, in the sherista 
of the zemindar, or* superior tenant, to whom the rents of their taluks or 
tenure^ are payable. All liunsfers of such taluks or tenures, or portions of 
them, by sale, gift or othurwiso, as well as all successions thereto, and divisions 
among heirs in osises of inheribmeo. And every zemindar or superior tenant is 
required to admit to registr/ and otherwise give effect to all such transfers 
.. when made in good fa^th, and all such successioim and divisions : Provided that 
, no zemsTidar or superior tenant shall bo requii*ed to admit to registry, or giv© 
^effect to any divi.sion or distriljution of the rent payable on account of any such 
t^httre, nor shall any such division or distiibution of rent be valid and binding 
the consent in writing of the zemindar or superior tenaut,” 
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The penalty of non- registration under theVew law is that the transfer will 
^ bo inoperative ^(section 12, sub-section 1), and in the 

regiSratio^^^ ° ^^aso of succession, that the* successor will not be en- 

^ titled to recover rent from his sub-tenants (section 16). 

The old law provided no such penalty. Registration is as much for the benefit 
of the tenant as of the landlord, and it is perhaps on this account that no ex- 
press penalty was attaclied to non- registration. ‘^The only object,’* observed 
Markby, J., “of the provision appears to have been that the zemindar might 
have information as to who was his tenant. It is true- that no express penalty 
for omission to register is provided, but I cannpfc assume that because the 
Legislature has not expressly provided a penalty, therefore this severe one 
of f<vf<3iture was intended ” — (Nobin Kishen v. Shib Persad, S. W. R., 9.) A 
zemindar is not bound to look beyond his books for the party liable to him for 
rent, except when he has recognized other persons as his tenants either by receipt 
of rent or otherwise— (Shadhun Ohunder v. Gooroo Charun, 15 W. R., 99; 
Anund Moye v. Mohendra Narain, id., 264.) A zemindar who has not 
recognised the new tenant may, notwithstanding tho transfer, sue the former 
tenant for arrears of I'ent which accrued duiiiig his tenancy, and having obtained 
a decree, may sell tlie tenure under section 59, without regard to tho right of the 
new tenants — Nobin Kislien v, Shib Porsad, 8 W. 11., 96. The unregistered 
transferee of a transferable ^tenure cannot bo treated by tho zemindar as a 
ti'ospasser, but as against the zemindar who has evicted him has a right to bo 
restored to possession by an. action in tbe Civil Court. There is no provi- 
sion in this section tliat an nnfegiatered transfer is void as against tho landlord, 
nor is there any^})onalfcy provided for tlte omissjon to registor. Tho only object 
of this soctioft aj)pears to be that, tho zemindar may have information as to who 
is iiis tenant. It is quite sufficiont that the zemindur retains his ri^Jht to sell the 
tenure for arrears of rent — ^^Hurromoliun v. jUhintaman, 2 W. H., Act X, 19 ; 
Nobeen Chunder v. Shib Porsad, 8 W. R., 96.) A zomiiidar <s not bound to 
recognise the sale of a tomire wliich is not transferable, or to accept the 
purchaser as a tenant, nor is he bound to allow a sub-division of a tenure — 
(Sliibdas r. Baniundas, 15 W. R., 360.) Whore ivraiyat makes a transfer of 
a tenure which is not transferable, the landlord is entitled to look to the former 
tenant and not to the transferee as the party liable for the rent, but is not 
entitled to klias possession — (Suddyo Purea v. Roistub Purea, 15 W. R., 261). 
A tenant who alienates his tenure docs not thereby subject it to forfeiture— 
(Dwarkanath v. Kanay(3, 16 W. R., 110). T lie transfer of a tenure, not trans- 
ferable by the custom of tho country, is incomplete wJiero the zemindar’s consent 
is wanting. As against the zemindar tho purchaser can have no rights ; he 
cannot require the zemindiii' to take rent from him. But on the other hand, the 
zemindar cannot evict the ti-ansforeo and take actual possession of the tenure 
so long as the recorded tenant or his heirs continue to pay the rent — (Joy 
Kishen v. Rajkislien, 5 W. R., 147). Fer contra^ where a tenure is not transfer- 
able, and the transfer has not been consented to or adopted by the zemindar, the 
zemindar is entitled to treat the raiyat as a trespasser and to evict him — (Huro 
Mohan v, Chiniamonee, 2 W. R., Act X, 19). Ai a raiyat not having a trans- 
ferable tenure makes oyev his interest and gives owr the land to a third person, 
he may be treated as having abandoned all rights forp^erly possessed by him 
in the land ; when the purchaser takes possession of a non- transferable tentii^ 
and interposes himself between the zemindar and the raiyats on the land, he 
thereby commits a wrong, and the zemindar may sue to declare that no interest 
is vested in such purchaser, or to restrain him fi'om interfering with the collec- 
tion of rent — (Hureechurn, v, Jodunath Ohose, ’7 W. R., 114), The zemindar 
need not recogiiize a transfer frhere the lessee’s interest is transferable, if in 
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80 doing be defeats his, own right of re-entry — (Nund Kishore v. Rani Ismed 
Koer, 20 W. H., 189). He is not in facft bound to recognize any transfer made 
l^irithout bis knowledge and ^jonseiit, and which is unregistered, and it is sufficient 
for him to bri^g his suit against the party from whom he receives rent or 
?^hose name is i-ecorded in*hia — (Huree Oburan v, Meherunnniasa, 7 

W. R., 318 ; Sadhun Churn v. Goroo Churn, 15 W. R., 99 : Kasheenath v. 
Luobmoni Persad, 19 W. R*, 99). Any improper transfer, however, does not 
depiive the old sarburakar of his rights or entitle the zemindar to get khas 
possession — Ih. But the transferee lias no legal status as against the zemindar 
until the transfer has been registered ; and if ejected from his holding, he cannot 
sue the zemindar for possession, until ho has himself been recognized as tenant, 
or has been registered as such in the zemindar's ^herista — (Mukta Keshi v. Pmry 
Chowdrain, 7 W. 11., 158). Although the sale of an under- tenure has not been 
recognized by the landlord as registered, it must not be assumed that the pur- 
chaser has no right as connected with tlio property, for a bond fide purchaser at 
an execution sale may even, though his name be not registered in the zemindar's 
shei'istat sue for a declaiution of title and possession — (Hurisli Chunder f>. Ananda 
Ohunder, 9 W. R., 279). The facts of this last case do not seem very clear. 
Again a transferee of an under- tenure is a person sulliciently interested in the 
protection of the tenure to stop its sale, even though the tmnsfer lias not been 
registered — (Khettur Paul v. Lukheonarain, 15 W. R., 125 : Anaud Lai v. Kalika 
Persad, 20 W. R., 99 ; Shyam Chund v. Brajanath, 21 W. R., 94 j Nobin 
Chunder v. Nobin Chun(Jer, 22 W. R., 40 ; Unuxcharun v. Kadambiiw, I. L. R., 3 
Cal. 140 ; Panye Chunder v. Hura Chunder, I 4 L. R., 10 Cal., 495). 

This section though it lays down a penalty for the tenant f 01 ; non-registration 
does not say in so many words that the landlord is bound to* recognize,.,^© 
purchaser. iJut the object of the* provision is the same. Registration is tor 
giving the zemindar information about his tenant, ifud the law lays down how the 
information wili necessarily roach the zemindar. Hence he cannot now 
wantonly or dishonestly ignore the purchaser, because he will get a notice of 
the purchase through the Collector. Questions about the service of notice will, 
however, rise under the now provisions. Where, however, the landlord's fee lias 
been deposited by the transferor or transferee, the presumption will be that the 
notice has been served. 

Under the old laws too when a zemindar refused to register a transfer, tVo 
tenant’s remedy was by action in the Civil Court, and the 
decree cf the Coui*t superceded the necessity of registra- 
tion ; but under no ciixjumstances will a landlord register 
the subdivision of a holding — (Watson & Go. v. Ram Soondur, 3 W. R. 
(ActX), 165). And the limihition will mn from the time of such refusal and 
not from the time of purchase — (Radhika Persad v. Gooro Prosonno, 20 W* R., 
X25). Of course a holding can be subdivided wdth the zemindar's consent ; 
and it has been held that a fannei*, who is confessedly authorised to receive 
tJm surrender of a holding, can likewise sanction the subdivision of 'a holding, 
and that this sanction, in the absence of fraud and collusion, will bo binding 
upon the zemindar— (Hureo Mohan v. Cora Chaud, 2 W. B. (Act X), 25). 
Rut before a 8nit can be brougfit to compel registration, the transferee must make 
a fprinol application .to the landlord to register— (Bhooputee Rov v. Umbika 
Chiamn, 17 W. IL, 169), ^ \ 

When howevor the landlord's fee has not beez^ deposited, or the transfer has 
’ equivalent of made by a registered instrument, but the zemin- 

ia the dai' has recognized the tionsfor, ho cannot retract un d sue 
^ his old tenant. He is estopped by his own condnet. A 
^ , . jflinaiutto nuty recogmzt a transfer by receiving rent from 
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the transferee — (Nobo Koomar v. Kisheu Otfunder, Sp. W. R., Act X» 112; 
Dwarfcanath v. AlUmdi,- 15 W. R., 320; Dhunput v. Vellcyot Ali, id., 211; 
Antindmayi v. Mohendranarain, id., 264 ; Hanoomafl v. Masst. Koomerunuesaa, 

1 Hay, 266 ; Mcah Jan v. Kiirnnamayi, 8 B, L. R., 1.) A zei^iindar may 
accepting rent assent to a transfer which Inv^olvos^a Bub-division of a tenure — 
(Bharat Chunder v, Ganganarain, 14 W. R,, 211.) The mere cognizance or 
supposed cognizance by a zemindar of the fact of & party having purcliased a 
tenure is not sufficient to cure the defect of non-registratiop. ±t must be shown 
that the zemindar has not only known of the transhn-, but has accepted the trans- 
feree as his tenant — (Sarkies v. Kali Kumar, Sp. \Y.“ R., Act X, 98.) Where a 
zemindar takes rent from a party as holder of a toriiire, he cannot afterwards 
draw back and ignore the position of such party, even although the latter may 
not have been registered in his office — (Mirtunjoy v. Gopal Chunder, 10 W, 
R., 466; 2 B. L. R., A. C., 131.) So again a landlord, by haring allowed 
the sums paid into the Collectorate by a third party to bo carried to his credit, 
was held to have clearly recognized the transfer from tho tenant to the third 
party, although such transfer had not been registered — (Ramgobindo Roy v, 
Doshobhooja, 18 W. R., 195.) In tho same way where a landlord, in exe- 
cuting a decree for rent, sold his raiyat’s tenure, he cannot proceed against tho 
old tenant for arrears of rent ; but ho must proceed against the execution- 
purchaser, notwithstanding Jbe non-rogistraiion of tho purchase in his sherista— 
(Prosunnomoyi v. Bhubotanni, 10 W. R., 494 ; Gopeoknsto v. Ram Kumar 
Marsh., 212.«) But the payment of rent to tho gomasta for one or two years, 
without communicating the fac4 of purchase to the zemindar, was held not 
to amount to recognition of such •transfer by tho zemindar — (Bliojohary 

Holam,* 10 W. R., 97.) Again the registry in tho zemindar's office is 
not necessary to a party who has establisiied his rights in a soft against the 
zemindar through the mediufh of a Court — (Kpylash Chunder u. Grish Chunder 

2 Hay, 170.) 

As to whether, in tho case of a henanii transaction, the landlord is entitled 
In benami leasos or Proceed against the benamidar, or against tho person 
transfera tho landlord beneficially entitled, there se^ms some conflict of opinion, 
may Bue the real tenant. majoi’ity of the Judges apparently holding that the 

landlord may proceed against the jisrsons really in possession — (Bopiri Behary 
v.*Ram Chunder, 6 B. L, R., 235 ; 14 W. R., 12. Tho cases on this point, how- 
ever, were decided under Act X of 1859 ; and turn more or less on the question 
of the jurisdiction of tho Revenue Courts. It may bo said that the law is thus 
stated by Peacock, C. J., in Raj Kishore v. Heoralall BuksUoe, Marsh,, 188. 
“ In determining this case, it was necessary to try whether Heeralal was 
the real proprietor, and whether Roopohand was merely his agent. Tho Judge 
had power to determine that question, and has found that tho lease was henartii 
and that Heeralal was tho actual farmer, and the person beneficially interested 
in it. That being so, we are of opinion that Heeralal, as* the real proprietor, 
was liable for arrears of rent. It is a general rule of English law that where an 
agent enters into a contract in his own name as principal, without disclosing 
the fact that he is merely acting as agent, the principal, when discovered, £ 
liable to be sued upon the contract. But the principal is not liable upon the 
contract of his agent, if the other party to the contract, '^ith full knowledge. of 
the facts, and having the power aud means of doeiding to whom he will give 
credit, elects to give credit to the agent in his individual character. Similar view 
was taken in the Full Bench case of Prosono Kumar v. Koylash 0hunder,^'2 Ind. 
Jurist.) 227 ; 8 W. R., 428. See notes under ** Jhrears of rmit” Ohap. VII., foat 
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13 . (1) When a permanenit tenure is sold in execution of 
Trwufer of permiment a decree other than a decree for arrears of rent 
SSti™ o? le«ee“ottoi duc in respect thereof, “ or when mortgage of 
fcundeorooforr&t. a permanent tenure, other than an usufruc- 
tuary mortgage thereof is foreclosed” [Act VI of 1886], the Court 
shall, before confirming the sale under section 312 of the Code 
of Civil Procedure, ‘‘.or making a decree or order absolute for 
the foreclosure.” [Act VIII of 1886], require the purchaser 
“or mortgagee ” [Act VIII of 1886] to pay into Court the land- 
lord’s fee prescribed by the last foregoing section and sUcli 
further fee for service of notice of the sale “or final fore- 
closure ” [Act VIII of 1886], on the landlord as may be pre- 
scribed. 

(2) When the sale has been confirmed, “ or the decree or 
order absolute for the foreclosure has been made ” [Act VIII 
of 1886], the Court shall send to the Collgctor the landlord’s fee 
and a notice of the sale “ or final foreclosure ” [Act VIII of 
1886], in the preserved form, and the Collector shall cause the 
fee to be paid to, /ind the notice to bo served on, the landlord in 

the prescribed manner. * * • ^ 

• • 

Notice in the prescribed form — See notes *nndor section 12. The fol- 
lowing form of uetioe has been proscribed by the Local Ooverumeiit 

Notick undkb secitos 13, Act VIII of 1885. 

In ike Guurt*of ihe of 

To 


The CoiLECTOB of 

Let this notice bo serred on A. B., resident of , as required 

by section 13, Act VllI of 1885. The landlord’s fee of Rs. with 

process fee of Rs. is forwarded herewith. 


C.D., 


To 


. A.B., Resioent of 


Take notice that the sale of the tenure* speoieed below, of which you are 

Or roiyati holding at n has been confirmed, and that 

I rates. , miuilord h fee of Rfls iis tendered to you 

herewith* 


ilLxed rates! 
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2 

S 

. 4 


B 

1 

8 

0 

Towji 

number 

of 

estates. 

Name of 
estate. 

pescriptinn of 
tenure tTiins- 
ferretl, with 
villatre and 
pergumiah 
in which 
situated. 

Number of 
executjou 
case and 
names of 
parties. 

Name, father's 
name and reslil 
deuce of person 
whose Interest 
in the tenure, 
has been sold. 

Name, 
fnther’ia 
name, and 
rcsidenic of 
purehase^ 
of tenure. 

Date of 
confir- 
niiition 
of sale. 

s 

Amonnt. of 
landlord’s fee. 

Bbmabxs. 

• 



• 




Uk, 

A. 

r. 



■ ( 7 . 17 ., 

Judge. 

Ordered that this notice be served on tlie abovenamed landlord. 


Received copy of the above mentioned notice and rapees 
being the ailiount of landlord’s fee specified above. • 


stamp, if amuuui 
excecUtt Ha. 2U. 


E F., 
Collector. 

(Rs. ), 


A.B. 


14. When a iiernianent tenure is transferred by sale in exe- 
cution of a decree for arrears of rent due in 
niSt^enS-e by Tcspect tlicrcof, tlic CJourt sliall send to the 

execution of decree for QoUector a noticG of the Sale in the prescribed 
form. 


In this case no landlord’s fee is necessary bocaiiso he causes the sale himself, 
and the Collector is not requii*ed to give the notice upon him, because he is sup- 
posed to be already aware of the purchase. Where, however, the sale is caused 
by a co-sharer for his share of rent, no provision is made for giving notice to other 
shareholders. 

The notice to the Collector was obviously provided in view of the Permanent 
Tenures Registration Bill. 

Notice in the prescribed form.— See section 12 and notes. Tho following 
form has been prescribed by the Local Govt. (Local Govt. Rules, Chap. VllI 
schedule I.} . 

Notice under section 14, Act VllI of 1885. 
lu the Court of the af 

To 

The Collector of 

It is hereby notified to you that the tenure,* the particulars of ' which 

• Or ralyati holding at dold qn tlie date apecified below 

fixed rates, execution ot a decree for arrears of rent due in respeci 

thereof. 
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1 

8 

8 

4 

0 


7 ■ 

8 


10 

■IJ 

Name of estate. | 

h 

1 

H 

1 

1 

IF 

■III 

tu 

Kuinber of eyeca* 
lion case and 
names of parties. 

I'PK 

iflll 

A 

iiii 

Date of coofitmation 
of sale. 

RBMABXa. 



< 



i 


• 




C.D., 

Jitdge. 


15. When a succession to a permanent tenure takes place, 
Snooenion to pemo- the porsou succBoding Shall give notice of the 
nant tenure. « succession to the OoUoctor in the prescribed 

form, and shall pay to the Collector the prescribed fee for the 
service of the notice on the landlord and the landlordis fee pre- 
scribed by section 12, and thQ Collector shall cause the landlord'^s 
fee to be paid to, and the i\otioe to be served on, the landlord in 
the prescribed*manner. 


This section is not retrospective ; whore snccession has opened before the 
Act came into force, this seption will not apply ; or where snccession has been 
recognized by the zemindar privately by receipt of rent or otherwise, possibly the 
penalty attached by section 16 will not be enforced. 

Notice in the prescribed form. — See section 12 and notes. The follow* 
ing forms of notice have been prescribed by the Local of Govt., (Local Govt. 
Bales Chap. V. schednlo I.). 


To 


Rs. 


To 


jt.-r" 


Notice under Section 16 of Act viii op 1885. 

The Collector op 

* • 

Be pleased to cause this notice to be served on A,B., resident of 

The landlord’s feo of Rs. .with process fee of 

is deposited herewith for payment to the said A.B. 

^ OeD., 

Tenure-holder. 




A.B., Resident op 

TikKB notice that 1 have succeeded to the - tenure* specified below, of 
^ou are the landlord. The landlord’s feo of 


Or ro^yati holding at 


which 
Es. 


is tendered to yon herewith. 
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O.D., 


• BeMent of 

(Ordered that this notice be served on the abovonamlfel A.B. 

* ^ B.P., 

, • • * Collector* 

Received copy of the above men tiono(L notice and rnpoes • 
(Rs. ), being the landlord’s foe specified above. 


stamp, if amount 
«x«’tfcdi» lla. 2U, 


A.B. 


16. A person becoming entitled to a permanent tenui?e by 
B to recovery of succcssion shall not be entitled to recover by 

ran" pending notioe of suit, distroiut OF Other proceeding any rent 
■uooeBaion. payable to him as the holder of the tenure, 

until’ the Collector has received the notice and fees referred to in 
the last foregoing section. . 

If, hovrever, the succession has been recognised by the 2omindar by receipt 
of rent or otherwise, this section will bo no bar to his recovering rent from the 
sub-tenants, in spite of his not fulfilling the conditions of section 15. 

17. Subject to the provisions of sbotion 88, the foregoing 

sections shaU apply to the transfer of, or 
succession to, a share in a permanent tenure'. 
Bee notes nn^r section 88 post and section 12 ante. '' 
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, CHAPTEll IV. 

■ EaITATS ^nOLDtNG AT FIXED BATES. 

Inoidents of holding at 18. A raiyat holding at a rent, or rate of 
fixed rote. perpetuity — 

(a) Shall be subject to the same provisions with respect to 
the transfcr of, and succession to, his holding as the 
liolder of a permanent tenure ; and 
(J) ShalJ not bo ejected by his landlord except on the 
ground that he has broken a condition consistent with 
this Act, and on breach of which he is, under the 
terms of a contract between him and his landlord, 
liable to be ejected. 

Rate fixed in perpetuity. — By the torm “ fixed rates of rent,” to quote 
tho decision of Peacock, C.J., in the Great Rout Case, “ is meant not merely 
fixed and definite sums payable as rout, but also rates regulated by certain fixed 
principics. SucW for mstance, as a cevtain proportion of the gross or the net 
produce of every oigba, 6r such a sum of money as would give to the raiyat any 
fixed rate of profit after payment of all the expenses of cultivation. Id cesium 
est quod cesium reddi^wtest is a maxim of law — (Thakuranco Djfsqe v. Bishesvar 
Mookerji, B.Jj R.. 1 Sup. Vr>l., 202 ; 3 W. R., (Act X), 108.) In a subsequemi 
case it was hold by E. Jackson, J., (whose views wcr(i confirmed by the third Judge 
Trevor, J., to whom tlic case wenrf; up for opinion) that no rate of hhaoli rent, 
varying yearly in amount with the varying amount of tlie gross produce of the 
land, though fixed as to the proportion which it is to bear to such produce, is a 
fixed unchangeable rent of the nature alluded to in the section. Bayley, J., 
dissented, bolding that “ a c^Jntract to pay half in kind did not involve a varying 
rate, being as much a fixed contract as if it were to pay half of Rs. 100 or any 
other sum**^ (Mahomed Yakub Hossein v. Sheik Chowdry Wahod Ali, 4? W. R., 
(Act X), 23; 1 Ind. Jur., 29.' This decision was followed by the Judges in 
another caso~(Thakoor Prosad v. Nowab Syud Mahomed Baker, 8 W. R., 170.) 
The decision of Trevor and Jackson, JJ., is however disapproved of in i^am 
Doyal V. Baboo Luchmi Narain, 6 B. L. R., App., 25 ; 14 W. R., 385. 
Mr. L. S. Jackson, J., dissented from the above rule and observed: “If 
this ruling is correct, the Legislature must have intended that raiyats who have 
hold land upon one ])rinciple, that is to say, upon one fixed rate of division of 
the produce of their land with the lafhdlord,, from the time of the Permanent 
Settlement, would be entitled to no protection whatever, but would after those 
eighty or ninety years be subject to a suit for enhancement or for commutation 
of thoir rent at such money mtes as the landlord might be enabled to prove. 
I cannot believe that the Ldgishiturc could have intended any such injustice to 
raiyats in those parts of the country whore the hhaoli system is prevalent, as it is 
ill many j)a(rt8 of Behar. In these parts of the country, there being no such 
thing as a rate of rent in money, raiyats bolding from the time of the Perma- 
; lient Settlement would have no protection whatever, unless the Legislature 
, meant to include under the words ‘ rate of rent’ the mode or pnnciple of hhaoli 

S ^meni ^ ll'e weight of auihoi-ity seems to bo in favour of the view adopted 
the Chief Justice and Mr. Justice Bayley. Act XI of 1859, section 37, when 
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BpeakiDg of raiyats who cannot bo ejected by fl!h auction-purchaser, places in the 
same category ihoso who have a right dt occupancy at a tixed rent and those who 
hold at rates assessable according to fixed rules. And in another case it was 
held tliat an^ arrangement by which a certain rent in cash is t(^ be paid in lieu 
of rent in kind, does not show a variation in*the rata of rent, but is tantamoiifft 
to saying that the money rate represents and is equivalent to what was be- 
fore paid in another way — (Miturjeet v. Toondan, . 3 B. L. R, App., 88; 12 
W. II., 14.) So Mookorji, J., observed: “ The rent in money is a rent fixed on 
a certain proportion of the value of the actual produce*of the land. But in cases 
where the zemindars could not come to any clear understanding as to the money 
value of the produce, they allow the rent to be paid by a division of the produce 
itself. In both cases the man who pays the rent is a raiyat. * * * I am not 
also prepared to hold that a raiyat who has since the Permanent Settlement paid 
a certain fixed proportion of the produce of the land to the zemindar cannot say 
that his tenure is a holding in perpetuity at a fixed rent — (Jutto Moar v. Musst. 
Basmati Koer, 15 W. R., 479. So it has been held in the Allahabad High Court 
that a rent in kind (bhaoU) which, though it varies yearly in amount with the 
varying amount of the yearl^^ produce, is fixed as to the proportion it is to bear 
to such produce, is a fixed retit within the meaning of Act X of 1869, section 3 
(corresponding with Act XVlIl of 1873, section 5). A tenant, therefore, in a 
permanently settled district, holding his land at such a rent, is entitled to claim 
the presumption of law declared in Act X of 1859, section 4 (corresponding with 
Act XV 111 'of 1873, section 0) if he proves that, for a periocf of twenty years 
next before the commencement ^of the suit to enhance his rent, ho has paid the 
same proportioiato the produce of his ht)lding-j-(F.B.) I. It. R., 1 All., 301. 

♦ Sec also* section 50 of this Act, and sections 3 and 4 of Act VIII of 18C9 
B.C. The words ‘ in ])crpctuity ’ are very iiiij)ortant, because the benefits of this 
section are not available by a*raiyat whose rent^has been fixed for a term. 

There is no provision for creating a fixed raiyat by contract. But a land- 
lord can certainly by agreement fix the rent of his raiyat, as such a ineasiire is 
conducive to the interests of tlio peasantry and not inconsistent with tho object 
of the Act. Where the period of the tenure is not fixed but the rent, the inten- 
tion ot the parties should be gathered as to whetlier the rent was meant to be 
fixed in perpetuity, becaus(J this provision is based upon tho assumj)tion that 
where a landlord fixes a rent in perpetuity, ho moans the tenure to be perpetual 
too. 

. Transfer and succession. — The heritability of a permanent tenure goes 
by its definition (section 3 (81) ), and that of an occupancy holding by section 26, 
but a raiyat at a fixed rate will be governed by the provisions with respect to 
succession to a tenure (section 11). No doubt a nice distinction may bo drawn 
between the ‘ definition ’ and the ‘ provision’ of a permanent tenure, but the ulti- 
mate result of both is that a permanentHenure is heritable, and therefore under 
section 18 a raiyati at a fixed rate is also heritable. 

See sections 11—17 and notes. The fixed raiyat cannot therefore transfer 
his holding except by a registered instrument, and shall have to deposit the 
landlord’s foe and give notice to the Collector on occasions of transfer or suc- 
cession (sections 12 to 17). In this respect he will be in a different position fi*om 
the occupancy raiyat (see clause (d) of sub-section 3 of section 178, and notes 
(a) and (e) and (d) of section 12). His tenure is, however, transferable ipso 
facto (section 11). 

]!yectment.'-Scc sections 10 and notes ; and compare sections 23 and 25, 
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OHAPTlER V. 


OCCTJPANCY-RAITATS. 

r 

(Soc the history- of ‘ occupancy raiyats ’ in the Introduction, ante). 

General, 


19- Every raiyat who immediately before the commenoe- 
Ooutinnance of exist, meiitof this Act has, hy the operation of any 
tag ooBuponcy-rights. enactment, by custom or otherwise, a right of 
occupancy in any land shall, when this Act comes into force, 
have a right pf occupancy ici that land. 


This section is retrospective in its operation ; so that raiyats who had cul- 
tivated or held land for twelve years before the passing of this Act became occu- 
pancy raiyats as soon as it came into force. Such was also tho occupancy raiyat 
under section 6 of Act X of 1859 — (Thaknraneo Basse v. Bisheshur Mukerji, B. 
L. R., 1 Sup, Vol., 202; 3 W. R., (Act X), 29). It also substantially restores 
the old law. Act X of 1859, while creating a statutory right of occupancy for 
every raiyat who had cultivated or held land for twelve years did not expressly 
destroy or interfere with any similar right created by custom, coi\tract, grant, 
prescription or otherwise.— See B. L. R., F. By 326. The object of Act X of 
1859 was to re-enact tho provisions of^ existing laws relative to the rights of 
raiyat and not in any way to destroy those rights. If therefore thQ plaintiff had 
gorabundi teiyire existing before thojenactment of Act X, (and it had been fourtd 
that the plaintiff’s gorabundi tenure had been recognized in a long series of 
decisions commencing from the 1846), the enactment of the Act in no wise 
deprived him of his rights in that tenure — (Rajah Leelanund Bahadur v, Nirput 
Mahaton, 17 W. B, 306). See the Preamble and notes. 

The right so acquired cannot be taken away by contract — section 178 (1) (5). 

In Assam a raiyat can acquire a right of occupancy in lands held from the 
Government and cultivated by him, under section 6 of Act X of 1859 — (Kanuram 
Goonburah Dhata Ram Thakoor, 7 C. L. R., 47 ; 1. L. R., 0 Cal., 196). In tWs 
case the Court undei'stood that the law in force in Assam is Act X of 1859. This 
has, however, been held otherwise in a later case — (Prosedho Narain Koer v, Man 
Koch, 11 C. L. R., 554). 


By the operation of any enactment. — Sec section 6 of Act VIII of 1869 
(B.O.) and Act X of 1859, quoted under the next section. 

20. (1) Every person who for a period of twelve years, 
of "Bottled whether wholly or partly before or after the 
commencement of this Act, has continuonsly 
held as a taiyat land situate in any village, whether under a lease 
or otherwise, shall be deemed to have become, on the expiration 
, ef l^t period, a settled raiyat of that village. 

Section 6 of Aefc VIII of 1869 ran as follows : “ Evoiy raiyat who shall have 
. (haa — ^Act X of 1859 section 6) cnlti-vated or hold, land 

„ ‘-,t^*ol AetB. . period of twolre years shall lave (has— -Aot X of 

Set^on (!) A ripht of o(wai»ncy in tho land so onltivatod or held hy, hin*, 
idl^r it, he-, held' under pO,f^ or not, so loijg ss 'he pays the rent- payahle on 
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account of the same ; but this rule doosguot apply to Khaftoar Neej-Jote or Seer 
land belonging to the proprietor of the estate or tenure and let by him on lease 
for a term or year by year, nor (as respects the actuaf cultivator) to lands sub-lot 
for a term, on year by year, by a raiyat having a right of occupanay. The holding 
of the father or other person from whom a raiyat iifhcrits, shall be deemed to be 
the holding of the raiyat within the meaning of this section.*’ 

Every person who has held as a raiyat.— This section shonid be read 
with section 4, and clanscs (2) and (3) of section 5, as well as with Chapters 
XI and XV of the Act. The old Acts had, “ every ’raiyat who shall have (or 
has — Act X of 1859) cultivated or held.” Under the old law the term raiyat 
was not defined. The present Act defines it in clauses (2) and (3) of section 5. 
Reading therefore this section with the definition of “ raiyat” it would seem that 
two things are primarily necessary to constitute a settled raiyat* He must (1) 
be a raiyat and not a trespasser or middleman (tenure-holder) or even au undor- 
raiyat ; (2) he must hold for the purposes of cultivation. This section would 
therefore apply merely to raiyats who pay rent for the land they hold and culti- 
vate ; and where a person by his own confession does not fall within the category 
of a raiyat, he cannot claim to be a settled raiyat. 

Thus occupation by a trespasser could not confer a right under this Act, and 
— coul(i not be taken into account in considering whether a 

person had occupied as a raiyat for twelve years” — (Sheik 
Peer Bux i;.*Sheik Meeah Jan, W. R. Sp., F. B., 146 ; -Gholam Hyder v. Poorno 
Chunder, 3 W. R., Act X, 147 ; Gifareeb Mundlo v, Bhoobun Mohun, 2 W. R., Act 
X, 85). In Sreerauty Uma Sundari v. Kishori Mohun, 8 W.*R., 238, the zemindar 
obtained a decree against a raiyat for assessment on tho ground tln^t the raiyat 
held under an invalid lakheraji but instead hf assessing turned the raiyat out of 
possession ; it was held that suit by the raiyat fior recovery of land on the ground 
of anterior possession is not sustainable, and the raiyat must prove his title as 
against tho zemindar, his anterior possession under the invalid lakheraj, the 
decision as to which he did not sue to set aside within proper time, being the 
possession of a mere trespasser and not that of aft occupancy niiyat, A party 
who has been in the occupancy of land without paying any rent is not entitled to 
tlie proteetion of Act VIII (B.C.) of 1869, section 6 and section 22, even on the 
ground of a right to hold tho land rent-free — (Kalee Krishna v. Shashani 
Dassi, 24 W. R., 52.) In Islian Chunder v. Hurish Cliuuder, 18 W., 19, 10 B, , 
L. R., App. 6, plaintiff having in a former suit obtained a declaration that certaiu. 
land was his mdl land and not defendant’s lakheraj, brought a suit fer khaa 
possession ; it was held that tho defendant’s holding either as a korfadar (sub- 
lessee) or as a trespasser gave him no right of occupancy under section 6, Act X 
of 1859, and that his erection of a mud-house on the laud and dwelling there for 
more than twelve years afforded no presumption of acquiescence on the part of 
the plaintiff. Mere possession, however, of a permissive cliaracter and without 
any right cannot confer a right of occupancy — (Mehcrali Khan v. Ramrutun, 21 
W. B., 400 ; Addoyta Chum v. Peter Dass, 17 W, R., 383 ; Kabeel Shaha e, 
Radha Kishen 16 W, B. 146), A raiyat who secretly possesses himself of land 
and pays no rent for it has no right of occupancy in that land — : Ghoreeb Hnndlo 
o. Booban Mohan 2 W. R., Act X, 86 ; Gholam Hyder v. Bjomo Chunder, 3 W. 
B;, Act X, 147). Possession obtained and continued by fraud is not possession 
ivithin the meaning of this section — (Bhoobunjoy Acharjee v. Ram NarainiijQ W, 
B.,,4r49X; and mere possession in the capacity of a servant does not creaii^ the. 
ifight— i^Wooma Moye e. Bokoo ^Behara, 18 W* B., 333). In Burro Gobindo e. 
BaxnratttlUi L Ii. R., 4 Cal., 67^ Garth, O.J,, observed; We are vexy much 
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disposed to think that if the defen dan tst held by a service tenure they could not 
aiC<][uire a right of occupancy ; however it is not necessary to decide that point 

on this occasion.’* In the same way a person occupying • 
tenure- as thq assignee of the zemindar and cultivating 

because of the opporlunity thus afforded, cannot claim 
the benefit of this section — (Wooma Nath v. Kundun Towari, lU W. 11., 177). 

A possession which amounts* simply to a mostagiri right to collect I’ents from 
raiyats is not sucli a possession as confers a right of occupancy — (Lala Ishnr v. • 
Bhola Chowdry, 17 W. It., *242). The cultivation under the capacity of a ticcadar 
would not give liiin a right of occupancy — (Ram Surun v. Veryag Mahata, 25 W. 
B., 554; Thomas Savi r. Punchanuu iloy, 25 W. R., 502 ; compare Mukundalal 
Debi r. Orowdy, 17 W. It., 274). Persons who do not hold land as miyats Or in 
any other sense than as middlemen receiving rent from the actual cultivators 
are not within the purview of this section — (Gopee Mohuu v. Slieeb Chunder 
1 W. R., 68 ; Hurish Chunder v, Alexander, Marsh, 47y.) An undor-raiyat 


XTnder-raiyat. 
Nadur, 6 W. R., 


who is not a raiyat under section 4 and clause (3) of 
section 5 cannot be a settled raiyat — (Ketul Gain v. 
168 ; Moalavi Abdul Jubbur v. Kalee Charan, 7 W. R., 


81 ; Haran Chunder v. Mookta Sundai*i, 1 B. L. K., A. C., 81 ; 10 W. R., 113 ; 
Nil Kumul V. Danesh Sheik, 15 W. R., 469 ; Unuopurna v. Radlia Mohun, 19 W. 
R., 95 ; Gilmore v. Surbcssuri, W. R., Sp., Act X, >2 ; Hureehnr v. Jadu Nath, 7 


W. R., 114 j Ishan Chunder v. Hurish Chunder, 18 W. R., 19 ; Kajee Kisto v. 
Ram Churn, 9 W. R.,“344). The new section seems to go far beyond the old 
law ; no person who is an under- raiyat, qycn if he be holding under an occupancy 
luiyat, or a raiyat at nxod rates, can be now a settled raiyat Tips is virtually 
overriding tte decision of Raindlmij Khan v. Haradhun, 12 W. R., 404. Li that 
case Markby, J., observed : “ Section 6 does not exclude from the acquisition of 
the right of occujjaiioy those persons who hold from raiyats, but only those persons 
who hold from raiyats themselves having no right of occupancy,” The new law, 


however, does not admit an under- raiyat to be a raiyat at all, and sections 20 and 


21 pui*port to confer fixity of tenure upon raiyats and not undor-raiyats. 

A co-sliaror, by holding*under other co-sharers, cannot acquire any right of 
Co-8harerB occupancy — (Raghubur v, Bishnu Dutt, 2 W. R., Act X, 

92). A joint owner under a mutual arraiigoment by «.U 
the co-sharers, who pays rent for his nght of occupancy, is not a raiyat in the 
sense contemplated in section 4, Act X— (4 W. R., Act X, 48 ; Miturjit Sing v. 
Mr. W. Fitzpatrick, 11 W. R., 206). The question will, however, depend ppon 
the nature of the holding, c. //., whether ho holds as a co-sharer or as a raiyat. 
Where a co-sharer occupies a larger portion than liis own share or the whole 
estate, by renting the land ho occupies from one or more of his co-sharers, he 
may be sued for that rent under Act X of of 1 859 by the person or persons with 
whom he engaged— (Kalee Persad SIM Lataf ut, 12 W. R., 418.) “ The ques- 

tion as to whether the parties,” observed Jackson, J., in this cose, ** were land- 
lord and tenant or not, is a question of fact. I am not prepared to hold that in 
no case can a co-sharer in an estate be a tenant of another co-sharer. I under- 
stand that the Judge also would not go so far as this. Then what ate the 
chcumsUnces which would establish that relationship. The Judge says ‘ attorn- 
ment or otherwise. It is stated in this suit that the relationship is established 

6 by the acts of the parties ; by the fact that each co-sharer paid his feUo# co- 
-'^-rer directly the whole amount of rent due to him, and under the law appK- 
le only to landlords and tenants brought suits for rent and obtained deerSeSi: 
ttet sp^nally the defendant in this suit, when in exactly the same positbn 
present plaintiff^ stated that he was the piaiutiTs landloini and sued- him 
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lor rent land held hy the plaintiff as farmel^ of the defendant’s co-sharer ; and 
1 think that the act of the defendant in bringing his suit was a virtual admission 
that as regards such tenures as the plaintiff now sftes to recover rent upon, the 
parties stood in the relationship of landlord and tenant. The J^dge was there- 
fore wrong *in law in holding that it wds no evidence of the fact. Thelre is 
evidence in the case, both oral and documentary, that the different co-sharers do 
recover their rents directly from each other acccading to t>- jir shares.” The 
same view has been adopted in Gooroo Prosunno v. Gobinda Prosad, 1 W. 
R., 34. The mere fact of a division of a parent -estate, however, does not 
roduce a party to the position of a raiyat not liable to ejectment — (Lalit Narain. 
V. Gopal, 9 W. R., 145.) A butwara, on the other hand, does not extinguish 
the -rights of tenants, nor does the fact of one of the proprietors being the 
tenant destroy his tenant right, because another has had the land allotted as 
part of his share — (Nathulal Chowdry n. Sadatlal, Sp. W. R., 271.) A holding for 
twelve years under one of several co-proprietors gives a right of occupancy under 
section 6, Act X of 1859, provided the tenant has paid rent which payment he 
may, in the absence of fraud, make to any ono of the co-proprietors whom he 
chooses — (Mooktakeshi v. Koylash Chunder, 7 W. R., 493. Compare Ranee 
Sarutsuudari Dcbia v. Mr, Charles Binny, 25 W. R., 347 at p. 350 ; L. R. 5 I. A. 
168.) 

The holding must he we have said as a raiyat, and a raiyat is primarily a 
person who has acquired a right to hold land for the purpose of cultivating it by 
himself, or* by members of his family, or by hired servants, or with the aid of 
partners (section 6, clause 2). If then a person holds a land for a period of 
twelve years by sub-lctting it to others or pp-rtly by sub-letting and partly by 
w cultivation, or for some time by cultivation, and for some 

* * * time by sub- letting, •under tho definition of section 29, 

clause 1) it is doubtful if he dbuld be a settled ];aiyat, and hence it is doubtful 
too if ho could acquire a right of occupancy under section 21. *If, however, once 
ho is ripened into a settled raiyat by cultivation for a period of twelve years, , 
does he cease to have an occupancy right as soon as he sub-lets his land to an 
nnder-raiyat P Clause 1 of section 21 seems to give* an affirmative answer to this 
question. “ Every person,” it says, “ who is a settled iaiyat of a village within tho 
irqeaning o£ the l^t foregoing section, shall have a right of occupancy in all land 
for the time being held by him as a raiyat in that village, so that a settled raiyat 
will have a right of occupancy only when lie has hold a land as a raiyat. The 
words ‘ for the time being held as a raiyat ’ imply that when a settled raiyat ceases 
to hold a land as a raiyat, e. gr., by sub-letting, he will have no right of occupahey 
in the land hold by him for the time being. We are not aware if the Legislature 
^eant this for a positive chock upon sub-inf eudation. Wo should suppose, how- 
,cver, that the definition of * raiyat’ in clause 2 of section 5 is not intended to be 
exhaustive. We must have a regard ior local custom and the origin of tho 
tenancy (clause 4 of section 5). Sub-letting again may be consistent with the 
position of a cultivator. In Ram Mungul v, Luckhy Narain, 1 W. R., 70, a 
llivision Court held that tlie mere fact that one who holds land sub-lets 
it, does not make him a middleman, and that tho real question to be tried was 
whether the defendant was or was not a raiyat or one who held land under ctdv 
tivation by himself or others who took from him undei his supexrision as a 
superior cultivator, or whether he was a middleman because be really did not 
oultivaie iu the sense of section 6, Act but was a general lease-holder or 
speeulator in land rent.” This rule was adopted in Karoolal v. Luchirdpiii, 7 W. 

■ 1 The definition, however^ given in clause^l^ of section 6 makes thle point 
more elear. If the holder cultiiptes iik one of the modes described in ibid eWee 
13 : 
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h0 is a raiyat. If, ojx tJie contrary, he severs himself entirely from the cnltiva^ 
tion of the land and reduces himself to a mere rent-receiver, ho is a middleman, 
,The old section ran as follcms : “ But this rule does not apply to khamar, neej- 
jote, or seer land, belonging to the proprietor of the estate or tenure and let by 
nfin on lease tor a term, or^ycar by year, nor (as respects the actual cultivator) 
to lands sub-let for a term, or year by year, by a raiyat having a right of occu- 
pancy.” Hence in Kali Kishore v. Ram Churan, 9 W. R., 344, Jackson, J., 
observed : “ Section 6, Act X of 1859, distinctly alludes to the circumstance of 
raiyat with right of occtipancy snb-letting his land, and does not declare that 
such raiyat thereby loses hitf right, but that the sub-lessee thereby gains no right. 
It is very common all over the country for raiyats wdio have rights of occupancy 
to sub-let in the bazar ; but that gives the zemindar no right to dispossess the 
raiyat with right of occupancy as the zemindar here has done.” That portion 
of the law npon^which this decision is based has not been ro-enacied — see, how- 
ever, section 85 and section 178, sub-seefion (3) clause (e) of the Act. The 
above decision was followed in Jameer Gazi v. Gunai Mundle, 12 W. R., 110. 
But see Narendra Xarain v. Ishun Chunder, (F. B.) 22 W. R., 22, in which it has 
been held that when an occupancy raiyat sells his holding, his right of occupancy 
ceases. In Bibi Sohodwa v. Smith, 12 B. L. R., 82 ; 20 W. R., 139, d. C., 
Phear, J., said : “ I cannot extend the mere right of occnpancy beyond the light, 
on the part of the person entitled to it, to occupy ^nd till the soil, cither by 
himself, or his servants, or by by his lessees or licensees, t, c., at the furthest, by 
persons who are in some degi’co subordinate to him and under diis control, 
throughout the whole time of possession. Bee ©n this point notes headed ‘ Effect 


pf a transfer of holding of an gccupaiicy raiyat under soctiori 23. In Dumri 
Sheik V. Bishessur Lai, 13 W. R., 291, it was oven held that an occtipancy raiy^A 
^ grant mokurari lease without tho consent of his 

landlord, ^ut such lease is oflly binding between him and 
the lessee, alid tf the landlord is not thereby deprived of any legal right which 
he possesses, and if he dispossesses the lessee without tho assistance of the law, 
he is guilty of trespass. Leaving aside tho question of snb-letting, it follows 
from the definition of ‘ raiyat’ that the laud must be used for agricultural pur- 


poses, otherwise no right of occupancy is acquired. Thus 
emtivati^. **”^*^^"'®* was held that a tenant who had obtained a plot pf 
ground for building a house obtained no right of occu- 
pancy in the land. “ The occupation,” said Phear, J., “ intended to bo protected 
by this section (section 6, Act X), is occupation of land considered as the subject 
of agricultural or horticultural cultivation and used for tho purposes incidental 
thereto, such as for the site of tho homestead the raiyat or mail’s dwelling-house 
and so on. I do not think that it includes occupation, the main object of which 
is the dwelling-house itself, and where the cultivation of the soil, if any there be, 
is entirely subordinate to that. I had occasion in tho case of Khollut Chunder 
p. Amirto, reported in the first volume of the Indian Jurist, New Series, 426, 
to consider the matter very fully, and I see no reason now to alter the opinion 
winch I then expressed— (Kalee Kishen v. Sreemati Janki, 8 W. R., 250.) Simi- 
larly bo right of occupancy is acquired in land used for the erection of a school 
pr a churoh;-(Ra.neo Bhornomayi Blumbardt, 9 W. R., 552.) In Koylaeh 
Chunder iv Heemlal, 10 W. R., 403, the High Court found that the land wMoh 
was ongittally taken for horticultural cultivation being large in quantity (60 
' .cottas) cannot now be considered as entirely subordinate to the house 

is^hioh was erected on it, and tliat therefore Act X will apply* But where a 
who w^ a breeder of homes, had occupied land for grazing, it was held 
^ a nght of oocnpaacy ia it-(Fit 2 !patriok v. Wallaoe, 11 W. B., 
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231.) This will now follow from the^oxplanalion of clause 2 of section 5 whicli 
defines a raiyat. That explanation runs to the following effect : “ Where the 
tenant of a land has the right to bring it under cultivation, he shall bo deemed 
to have acquired a right to hold it for the purpose of cultivation,,, notwithstajj^d- 
ing that he uses it for the purpose of gathering the^jiroduce of it or of grazing 
cattle on it.” So that a raiyat will now acquire a right of occupancy in a thresh- 
ing field or pasture. Act X was not intended to apply to any except land 

of which the main object was cultivation — (llamdhan v. Ilaradhan, 12 W. R., 404. 
In the matter of Bromo Moyee Bewa, petitioner, 14 W. R., 252, the Judges 
differed in opinion; “I have frequently held,” observed Jackson, j., “ that the 
provisions of Act X of 1859 did not apply to suits of that description, the land 
being occupied for the purposes of building, and not agriculturally or in the 
neighbourhood of lands occupied agriculturally.” I see nothing in the Act,*' 
said Mitter, J., ** to justify any distinction between suits for ayreara of rent on 
account of land used for agricultural purposes, and suits for arrears of rent on 
account of land used for other purposes.” L. S. Jackson, J.’s opinion prevailed. 

— . Compare Madun Mohan v. Stalkart, 17 W. R., 441 ; Kalee 

Homestead. ^ ^ ^ . Church e. Ram 

Toonoo, 11 W. R., 547 ; Rani Doorga v. Bibi Omednnncssa, 17 W. R.., 151. Per 
contra it has been bold that a suit could be brought under Act X for arrears of 
rent due on account of la^^d used for building purposes— (Bi*aja Nath v. Copee 
Nath, 17 W. R., 183 ; Watson r. Gobindo Chundra, Sp. W. R., (Act X), 46 ; Sheik 
Nasirali v. Sadutali, Id., 102 ; Bipro Das a. Wollcn, 1 W. R., 223 ; Tarini ProsQ.d 
fj. Bengal I. Company, 2 W. R.,XAct X\ 9 ; Mathoora Nath r. Campbell, 15 W. 
R., 463, The whole question was, howler, soyJod by the ’Full Bench decision 
iu Ranee DurJja Sundari v. Bibi Omedunnessa, 18 W. R., 235. The new Act has 
adopted the view of the Full Bench decisionf and has taken particular care to 
lay down that a settled raiyat must be a cultivator, and must bold his laud for 
the purpose of cultivation. The right af occupancy acquired by a cultivator 
under Act X of 1859, or Act VIII (B.C.) of 1869, is, however, as applicable to 
that portion of the land which is used for habitation as for that portion which is 
cultivated. In Mohesh Chnnder v, Bisho Nath Doss, 24 W. R., 402, Markby, J . 
observed ; ** I do not think it necessary to go through all the cases which have 
been referred to, but I think it desirable to refer to what J believe is the earliest 
case upon the subject, namely, the decision in 8 Weekly Reporter, p. 250. Thero 
the land in respect of which the right of occupancy was claimed was a piece of 
land let to a widow for the construction of a hasha-hari, Mr. Justice Phear was 
of o'^inion that Act X of 1859 was not applicable to land lot for such a purpose. 
In that judgment, Mr. Justice Bayley concurred ; but he is particularly careful 
to point out that that decision would not apply to hastoo lauds such as might be 
met with in an ordinary cultivator’s holding, thereby clearly showing that, in the 
opinion of Mr. Justice Bayley, hastoo lauds in an ordinary cultivator’s holding 
would be the subject of provisions of Act X of 1859, and now of Act VIII of 
1869 (B.C.). I am not aware that that opinion has been dissented from in aAy 
other case. It certainly would be a matter, I think, of some surprise if a raiyat 
with an ordinary holding, and having built his bouse upon a portion of it, were 
to find that, although ho had a right of occupanay as to the culturable land, be 
had not a right of occupancy as to the rest. Both the Couiis below have held 
that the lAnd occupied for dwelling purposes by the cultivator is protected in the 
same wfty as the remainder of the tenure, and I think in so deciding those Oourte 
have acted entirely in accordance with the law.” This view it seems will 
under the new Act, because' though the definitjon of * raiyat ’ docs not save his^ 
habitation^ (/) of clause (2) of section 76 makes the erection of a 
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di^olHag house by the raiyat to be an jimprovemdnt- Indeed it appears to m® 
that sections 20 and 21 should be read with seotions 76 and 77 and 79 of the 
Act, so that the improvements mentioned in sections 76 and 79 would be no bar 
tq the retentictn or acquisition of the status of a settled or oooupancy raiyat* 
■Wiiere the rent for hastoo laifd was paid by the raiyats to their landlords separate- 
"ly from the rent paid for the cultivated lands, but the tenure of the hastoo lands 
was a raiyatwari tenure, it was held that as a matter of law, the distinction in 
the mode of paying rent did not exclude those lands from the operation of Act 
^ of 1869 or Act Ylll (B.O.) of 1869— W. S. N. Pogoso v. Eajoo Bhoopee, 22 
W. B,, 611, per Markby, J/ .Similarly it has been held that hastoo land upon 
which the raiyat’s Lcuso is built, does not fall within the definition of land for 
building purposes— (Naimadha Jf)wardar Scott Moncrioff, 8 B. L. R., A# O.f 
283 ; 12 W. R., 140). A landlord who allows his tenant to invest capital in erect- 
ing buildings on land let for cultivation, and raises no objection for a consider- 
able number of years, will not be allowed to disturb the holding. The fact of 
the building having been allowed to remain is primd facie proof that the land 
was let for building purposes — Brojo Nath Chowdry v, Steuart, 8 B. L. B., App., 
bi ; 16 W. R., 216. A raiyat who relies upon a right of occupancy must bo taken 
as admitting that the letting was of such a character as is contemplated by Act 
VIII of 1869 (B G.) which applies only to agricnltural holdings. Where land 
was let on the understanding that it was to be nsed for cultivation, the fact that 
the raiyat has acquii’ed a right of occupancy does not alter any of the terms of 
the letting, except the conditions (if any) fixing a term for the tenancy. The 
statutory right of occupancy cannot bo exteiidod so as to make it include com* 
plote dominion over the land subject onlf to the payment of a rent liable to the 
enhanced oii cei'tain conditioim. The landlord is still entitled to insist that the 
land shall iTo used for the purpos^fes for which it was granted ; and although a 
liberal construction may bo adopted, it cannot extend to a complete change in the 
mode of enjoyment — (Baboo Lai Saboo v, Deonarain Sing, 1 0. L. K., 294 ; 
L L. B., 3 Oal., 781). This case was distinguished in Prosunno Kumar v, 
Jugunnath Bysak, 10 C. L R., 25, and it was held that where land has, with 
the consent of the landlord? ceased to be agncultural, and the tenant has since 
built a homestead, or used paH of it for tanks or gardens, the nature of the 
tenure is not thereby changed, nor is the tenant thereby deprived of any right 
ef occupancy which ho might have acquired. 

An indigo-concern or firm has no corporate or legal existence, so far as the 
. .. question of a right of occupancy is concerned, which cati 

W oroapiaisa, 1^^ recognized in particular individuals— Oannah 

Koylash Chunder, 25 W. R., 117 ; Rai Kumal v. J. W. Laidlay, I. L. R., 4 Cab, 
957. Jackson, J., observed in this case: “It appears to me that id point of 
to apply the terms of section 6 to a holding such as the present would bo to 
ektend the meaning of section 6 to a most inordinate and dangerous degre^. H? 
is no doubt the case that when a raiyat holds land which he may cultivate, the 
circuznstanco that he has sub-let that land to an nnder-tenant does not deplive 
him of the right of occupancy, or prevent such a right growing up. But feo' 
is altc^qtber different when the tenure is of such a nature that it oould not bo 
Wfithin the of occupancy or cultivation of a particular raiyat, and here the 
jtefe is that there is oo pai^cular individual raiyat. Here is association of ' 
, p^sotis conjjtituting a firm who have a large capital, and who devote their enei^r 
>';te the im|pT0voment of th© soil for the benefit of the countr]^ and also for fiie& 
i ^spept of such a body, t^re is also an authority^ 

f « eaee. In the cas^ of Oannan v. Koylash Chunder, 25 W. B*, Uf 
i b;, Mr. Inetioe Ma^heiuon and my brother Morris, it mm 
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tiiat ihe Agra Bank, as the representaiiTe of an* indigo concern or finn^ could not 
be regarded as entitled to plead a ri^t of occupancy. They said,—** an indigo 
eonoem or firm has no corporate or legal existence ■vrnioh we can recognize in 
a suit like ^is. So far as the question of a right of occupancy is concerned, all 
that we can look at is occupancy by partioulhr indiziduals ; and ^ far Tts sllSh 
occupation of this laud goes, the present appeal fails.* In those obsoryations we, 
concur, and it would be impossible, we think, to hold# that a firm or partnership 
could take the grant of land and by arrangement among themst.v'es, continuing 
for a series of years by changes in the partnership, hand over the land from one 
person to another under the guise of a right of qceupancy. What the firm of 
Robert, Watson & Co. took from the zemindars in this case was not a raiyat’s 
tenure for the purpose of ordinary agricultural use. It was a tract of land 
amounting to an estate to be worked by them by moans of capital for the purpose 
of carrying out a particular speculation. It appears to mo that neither the terms 
of Act X of 1859, nor of Bengal Act VIII of 1869, contomplalo the right of 
occupancy growing np in such a case as this.*’ 

In a recent case Mr. Justice Field would not follow the decision of Cannan 
e. Koylash Ohuuder, 25 W. R. 117 or of Rai Kumal v. Laidley, I. L. R*, 
4 OaL, 957. With reference to the first he said ** the report does not show 
the partioular facts of the case with reference to which these obseryations of the 
learned judge were made, "jy^e do not know who were the persons who constitu- 
ted the indigo concern or firm, or whether their names were upon the record, or 
whether thefe was any evidence to show that these persons had held for 12 years 
after they had obtained posseasten.** With reference to the second case ho ob- 
served ! ** It is olcar from the potta givefi at p. ^55 that this was a case of an 
lease, add that it was not Jiko the present, which is a case of a iote-dari 
lease, that is, a cultivating lease.” Distinguishing thus from these decisions the 
case under consideration, he* continued : ” we, think that this was a cultivating 
leaso'—a lease granted to the lessees for the purpose cultivating indigo ; and so 
long as cultivation is contemplated, wo think it is immaterial whether the culti- 
Tation intended is that of rice, jute, indigo or other crop. But then it is said that 
this was a lease granted to the firm of Robert Watson & Co., and under such 
a lease particular individuals cannot acquire a right of occupancy. If this lease 
had been drawn up by skilled legal agency, instead of Robert Watson & Co., 
there would have been inserted the names of the persons who then were mem- 
bers ot that partnership. But inasmuch as the names of these persons could 
be* ascertained on the principle id cerium esi quod cerium reddi potest, we think 
that* this must be taken to be a lease to the individuals who were at the 
members of the firm of Robert Watson <k Co., and the lessee acquired a light 
of oocujpanoy. — (Laidley v, Gour Govind, 1. L. R., 11 Cal., 501.) 

It IS doubtful if Mr. Justice Field was correct in this view. The whole Aot 
would show that the word * raiyat* in section 6 of Aot X of 1859 or Act VIII of 
1869 B.O. was meant to protect a honA fide cultivator as he is ordinarily known 
in the peasantry of Bengal, and not an association of persons. In our ordinary 
parlance, by the word ‘ raiyat * we do not understand a collection, body or firi 
mt a raiyat simple and pure. 

The question, however, will not be free from doubt under the definitions of 
the new Aot. The definition of a ‘settled raiyat* begins wifch the word ‘ persi^? . 
ss»d a ‘ person* under the the Geneial Clauses ‘ Act (see ante, p. 25) inoludee In- 
eorpomted associations of persons* No doubt this definition is controlled by 
tba irords " as a raiyat*** (♦. e., the " jaersoa' must hold ‘ as a raiyat’ or he cannot 
grow.intoasettled-roiyat), butthed^n^^^ the word ‘myat* in seoiliiQn 5 
Mi wide* and would ‘perw* who would onltivate by! hired 
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fiervantsand therefor^ an assoof^ion of persons or a firm. An indigo or tea 
oultivaiing finn would not fall under tlfe definition of tenui*e-Holder because its 
purpose is not to collect rent or to bring the land under cultivation by estab- 
lishing tenants upon it, but it may fall under the definition of a raiyat because 
itt objet-t is to^ultivato the land by Irired servants. This view whicfi follows from 
sections 20 and 5 together can only be met on the ground that the object of the 
Bengal Tenancy Act was to^mend and consolidate existing law with regard to 
the landlord and tenant, and not to revolutionise tilings, and that the application 
of the theory would be fraught with many evil consequences, because by reading 
seotioDS 20 and 21, and 176 of the Act, together, all the indigo and tea concerns 
in this country would under {his view be converted on the date of the operation 
of the Act into occupancy raiyats, in spite of any contract to the contrary ^ In 
sections 20, 21, 25 and 178 the object of the Legislature obviously was to pro- 
tect weak persons from evictions, and to encourage the growth of occupancy right 
in them at the expense of tho laws of contract. If provisions made with this 
view bo applied in favour of strong persons like an organised association, it would 
be a hardship upon the zemindars, and they would refuse in future to admit 
• any firm into their zemindari, a consequence which would bo prejudicial to the 
interests of tho country. The equitable view should therefore be that which has 
been adopted by Mr. Justice Jackson in Eai Kamal Dasi, qnoted above. 
Though an indigo or other firm may technically /all under the definition of 
* raiyat* in section 5, wo must not forget that under its sub- section we must have 
regard to * local custom’ to determine whether a tenant is a tonure-*holdor or a 
raiyat, and an indigo-planter or a firm of a smiilar nature will hardly be consi- 
dered as a raiyat in the general accoptant^e of tho country. , 

The definition of the word ‘raiyat’ as given in section 5 does *toot include ^ 
ZLecesFary elbmont of payment of rent, To hold for the purpose of cultivation 
is sufiloieut to make a person a raiyat, though his ifttorest must bo a subordinate 
interest to the esiperior holder. Hence, whether a raiyat pays rent in kind or 
cash ho acquires a right of occupancy by 12 years* pos- 
session. Therefore it lias been held that ordinarily a 
holding under a hkagdhari tenure (». e., where the rent 
consists of a portion of the produce) would establish a right of occupancy 
under section 6, Act X of 1850 — (Hurrehnr v. Bisscssur, 6 W. R., (Act X)j 
17.) So a hhaoU tenure may bo a goozusta tenure, aud a raiyat who pays 
rent in kind and is in possession of or cultivates land for a period of twelve 
years has a right of occupancy in the land so held or cultivated by him, so long 
he pays the rent in kind for the same— (Jntto Moar r. Musst. Basmutt Koer» 
15 W. R., 479.) It is not essential to tho acquisition of occupancy rights that 
^ ^ tho raiyat should have paid rent in respect of the land. 

.S?nSS“fo “IsSStaufon It « sufficient, under section 6 of Act VIII of 1869 

person claiming to have acquired such 
: ' rights should have cultivated or occupied tho land for a 

r od of twelve years, and should be a raiyat— (Narain Roy v, Opnit Misser, 11 
L. R., 417). After reciting section 6, Mitter, J., observed ; “ It is clear from 
the lenguage of the section that for the acquiring of the right of occupancy two 
eoi>ditionB_ are only necessary, (1) the cultivation or holding of land for 12 

a and (2) that the person holding or cultivating should be a raiyat. No 
in many casos the fact of non-payment of rent would be a valid groiind 
;|qfir holtogmiat the land was held by a person not as a raiyat but as a trespass&y. 

P ?her6 notwiths^<Wg non-payment of rent the holding or cultivaticm aa a 
ifi ^tabUshed for 12 yeara, the essential conditions of the section , are ful- 
Mbensiff was of ofluion that the wqrds **ao long as he pays the wait 



uso. 20.] 


THE BENaAL TENAWCTT ACT. 


108 


payable oa aocount o£ the same ” show that the payment of the rent is an essen- 
tial requisite for the acquiring of the^'ight of occupancy. Bub ho is mistaken 
, in this, because the section says that a raiyat, Ac., ijhaM have aright of occupancy 
80 long as ho pays rent, &o., c., a raiyat who fulfils the two oonditionsmeui* 

tioned abqve shall have a right to occupy the lancb (which moan^ie caTTSSTtfo 
evicted against his will) so long as ho pays rout, &o. Therefore the acquiring 
of a right of occupancy is dependent only npon the two condi^ons moutionod 
, above, but the maintaining of it is further dependent upon another condition, 
msf.t payment of rent. It was contended that it would be anomalous to hold 
that, although a right of occupancy may bo acqqirtid by a raiyat who has not 
paid any rent, yet the moment it is acquired it would bo extinguished if the 
payment of the rent be withheld. But reading section 6 along with sections 22 
and 52 of the Rent Act, it would appear that the construction wo adopt is not 
open to this objection. No doubt non-payment of rent works a forfeiture of 
the rights of occupancy and renders a raiyat, whether ho has a right of oc- 
cupancy or not, liable to bo evicted (see section 22). But a raiyat having a right 
of occupancy cannot be evicted, otherwise than in execution of a decree or order 
under the provisions of the Rout Act. Therefore before a landlord can really 
reap the benefit of the forfeiture of a right of occupancy incurred by non-pay- 
ment of rent, he must bring a suit to eject the raiyat, and whenever such a suit 
will be brought, the raiyaf^will have the power to prevent the forfeiture by 
paying the arrears of rent under the provisions of section 52. In this respect 
section 52 ifiakes no difference between an occupant and a non-occupant raiyat. 
Both have the same privilege o# preventing eviction by the payment of the 
arrears of rent within a certain time.” • ^ 

But the mbro omission to pay rent for five years does not, of itself, amount 
to forfeiture of a raiyat’s right of occupancy, and will not be suliicierft to sustain 
au action by the landlord for the recovery of tho,raiyats* holding — (Musyatulla v. 
Noorzahan, I. L. R., 9 Cal., 808 ; Brojendra Kumar r. Bungo Chunder Handle, 
12 C. L. R., 389.) 

Where, however, a tenant having a right of occupancy abandons his holding 
and ceases to pay rent for five years, it is not a rigiit construction of section 22 
of Bengal, Act VIII of 1869, to say that the landlord may not put another tenant 
into possession without the formality of a suit. Section 6 of Bengal, Act VIII of 
1869 expressly limits the duration of occupancy right by the words “ so long as 
he pays the rent payable on account of the same,” and distinct abandonment and 
cessation to pay rent disentitle the tenant from enforcing the rights which he 
may* have previously enjoyed— (Gnlam Ali v. Golap Sundari, I. li. R., j8 Cal.,, 
612.) Whore a raiyat had been in possession of land, but had been dispossess- 
ed, and for some years previous to suit had failed to pay rent, it was held 
that at the time of the institution of a suit for recovery of possession, he had no 
subsisting title and consequently his suit must fail. — (Hem Chunder v. Ohand 
Akund, L L. R., 12 Cal., 115.) 

Where land held by tenants with right of occupancy was completely sub- 
merged for a number of years, and during the period of such submersion, no rent 
was paid by the tenants— that the tenants had, by non-payment Of rent 
during the period of submersion, forfeited their rights of occupancy — (Hem Nath* 
o, Ashgur Sardar, I. L. R., 4 Cal., 894.) * , 

A possession which amount® simply to a mooatagiri right to collect rents 

raiyats is not such a possession as confers a right of o<kni- 
P«acy-(IiaUa Murbutt 0 . Bhafca Ohowdiy, 17 W. 
242.) A tiocadar occupying land merely as the assignee 
of ^he zeiniiLdar, and cultivating bpoau^e of the oppprtunity thus afEorded, cannot, 
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Uikdet^ colour of that character, c&im the right of occupancy nnder section 6, Act 
X-^(Wooma Nath Tewari v. Koondon Tewari, 19 W. R., 177») A ticca lease can- 
not confer a right of occupancy, and the ticoadar is bound to restore his holding 
to the semindar in the condition in which he got it when his lease is over— “ 

S " Idus^un Bahoo and Junki SahoolPor self and gaardian of Bam E^al^an SahoO| 
mphuljMahaton and Gunga Bishen Rawat e.VeryagMahaton, 25 W. R.^ 554.) 
Where a person held raiyati lands alternately as cultivator and farmer for about 
60 years — Held that his oultivation for broken periods would not deprive him of 
bis right of occupancy under section 6, Act X, and that the doctrine of merger 
did not apply to such cases— (Mokundilal Doobo v, L. G. Orowdy, 17 W. R., 274 $ 
8 B. L. R., Ap., 95.) Where a person holding some land at first as a raiyat, 
subsequently obtained a farming lease of it, and thus became assignee of the 
landlord’s interests, and took advantage of his position to allow himself to 
acquire a right of occupancy os a raiyat ; held that the proprietor on the termi- 
nation of the farming lease, was entitled to have the land back free of all encum- 
brances. Although the doctrine of merger does not hold in this country, and 
the same person may hold a piece of land both as raiyat and farmer distinctly, 
yet, as the raiyat's occupation is a possession adverse to that of the landlord, it 
follows that in any case in which in consequence of the two interests being held 
by the same person, the landlord’s will and restraining power as against the 
tenant are in abeyance, the raiyat’s right is also so far in abeyance that it cannot 
undergo any change until the landlord’s rights are released from the custody of 
the tenant. Where a raiyati interest co-erisis with a farming titlu, tha raiyati 
interest must remain unchanged in character during the currency of the farming 
lease — (Thomas Savi i?. Pancha^n, 25 W. R., 503.) • 

In a suit by the purchaser in 1878 at a Government revenue ifele against iba 
former proprietor for possession of •the land sold, the defendant alleged that his 
predecessors in- title purchased^the land from Government in 1861, and that ho 
and his predecessors in title held it till 1878, but that his predecessors in title, in 
addition to holding an absolute gnjastadari right, had been in possession as 
Oocupancy raiyats since 1263. Held (1) that the defendant was not entitled to 
Olabu occupancy rights through his predecessors in title as ho had not inherited 
from them, and (2) that during the period he held possession as proprietor the 
power to acquire a right of occupancy under section 6 of Act VIII of 18|fi9 
B.O. was in abeyance — (Lai Bahadur Singh v. E. Solano, 12 C. L. R., 559 ; 1. L« 
B., 10 Cal., 45. The judgment in this case runs thus : “ In an unreported casOi 
Hiss,, Regular Appeal No. 152 of 1877, decided on the 25th February 1879^ 
Kishen Prosad Singh v. Rajah Radha Porsad Singh, Garth, O.J.. with referhnoe 
to the contention put forward in that case, wr., that one of the parties was en- 
titled to a right of occupancy as he had held the lands in suit in that case in the 
double capacity of a raiyat and as proprietor, said : * But we think that this view 
is contrary both to the letter and spirit of the Rent Law. A man cannot occupy 
the double character of landlord and raiyat, or make a pretence of paying rent> to 
himself for the purpose of acquiring an occupancy right against other people/ 
It was held in that case that under the circumstances no right of occupancy 
CQttld be acquired. The Chief Justice was of opinion that a raiyati holding 
would in the proprietory interest after the purchase of the latter. It ia 
not necessary for us* to express any opinion upon this question, uie., whether a 
:Sldyati intererii merges and becomes extinguished as soon as the raiyat purchases 
eetate in which the raiyati holding is situated, but the learned Chief Justice 
1 Md 5a for «i8 muons giren in hw judgment that the twyatti c^d 

a jright <d ooonpnq?vund« the eironmstsnoes sst forth ahttvs. In 5h« 
fibld V. Ptamimaf W. B., 509, B Was h^ iMit) A 
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t^yati righi ■would not merge, still y; would* remain iii<ibeyance so long as the 
miyat would be in possession of the estate in another capacity. Mr. Justico 
Ainslie, who delivered the judgment in that case, '^s also one of the J udges in 
another case reported in 17 W. R., 274. That case was decided Justi oa 

Loch and Jtr. Justice Ainslie. At first sight it wcmld appear that tharSaSewas 
inconsistent with the decision of the learned Chief Justice referred to above, but 
the explanation that Mr. Justice Ainslie gave of his* views upor the subject in 
the latter case of Savi v, Panchanan, goes to show that so far as the actual 
decision of the subject is concerned, there is no inconsistency between the deci« 
sion in 17 W. R., 274, and the unroported case cit<Sd above. Both in the cases 
reported in 17 W. R., 174, and 25 W. R., 503, the Judges held that, though the 
raiyati interest did not merge, yet so long as the raiyat remained in possession 
of the land in a double capacity, i. e., as landlord and as raiyat, he could not 
acquire a right of occupancy under section 6 of Act VIII of 1.869 (B.C). In 
this view we entirely concur. Section 6 provides that cultivation or holding for 
a period of twelve years confers upon a raiyat a right of occupancy, i. e., a right 
to remain upon the land against the will of the landlord. This right of occu- 
pancy must, therefore, be acqxiired against somebody, and if the raiyat is in 
possession of the land in a double capneity both as a raiyat and as a malik, it is 
almost ixrmossible to conceive how ho can under these circumstances acquire a 
right of occupancy against himself . Therefore a reasonable view of the law is, 
that during the time a raiyat remains in possession of the land in such double 
capacity, tlfb operation of the acquisition of the rigliA of tenancy remains in 
abeyance .’* — Fer Mitter and Wilkfnson, J. J. For a fuller judgment of the cases, 
reported in 25, W. R., 503 and 17 W. R., 2J4, see notes under section 22, 


• .... 

The right of occupancy is a right given tb a raiyat continuing only so long 

The proprietor holding *>10 raiyat pays rent for the land he holds, and though 
beuami. it cannot be affected by a wrongful eviction, still when 

the zemindar acquires the land by purchase and takes possession, even in tho 
benami name of a third party, seeing that lie cannot pay rent to himself, the 
right is gone and cannot be subsequently revived, — (Radha Govind Koer v, 
Eakhal Dae Mukerji, I. L, R., 12 Cal., 82). 

A raiyat occupying and cultivating land for more than twelve years under 
A riaht ofooouDauov ® landlord who has no title to the land, nevertheless 
wiiigrow even uAer a acquires a right of occupancy. The right is one which 
a letting of a j'g jjq^ conferred by any lessor, but which, by virtue of 
’ the law, grows up in the raiyat from the more oircuhif* 

stance of cultivating the land for twelve years or upwards and paying rent due 
thereon— (Zoolfan Bibi Radhika Pi-osunno, I, L. R., B Cal., 560; Syud 
Amer Hossein v. Sheo Suhae, 19 W. R., 383; Pandit Sheo Prpk^h v. 

Sahai, 8 B. L. R., 165). If land was let by one of several owners, 
the raiyat will acquire a right of occupancy — (Muktakesi c. Kailas Chundery 
7 W. R., 493). 


Fora period of twelve years continuotisly, fta^This section has a 'retro* 
spective operation. So under Act X of 1859, it was held that the Legislature, 
intended that a holding for twelve years, whether wholly bqfore or wholly after, 
or partly before and partly after the passing of Act X of 1859, should enl^to A 
raiyat to a ri^t of oocupancy^(Thakurani Dasi v. Bishessur Mukerji, 3 B,, 

Act Xt F. B.) A potta granted previous to the date of the passing of JlctX 
is subject to the same rules of inierpretatiou bm potta grafted subsequent to 
and the proviso coutsiApd in the loUondng action would squally apply 
14 . ' 
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to potias granted before or aftel* the promulgation of Act X — (Pandit Sheo 
^ , Prokash Earn Sakoon, 17 W. R., P. B., 62.) The' 

Oontinuons poBsesBion. cohtinuous possession for twelve years which is the 

Bubiect of th^, section, must be a possession nndei' one and the same ri^ht, 
** In our opinion,’* remarked Macplielrson, J., “ the right of occupahcy acquired 
under section 6 must be an occupancy of one and the same kind, that is to say, 
it must be occupancy by the ^jerson pleading it, or by his father or some other 
person from whom be inherits. Here the first five years’ occupancy relied on by 
the plaintiff were years during whicli the land was cultivated and held, not by 
the plaintifE alone, but by ttiQ plaintiff and Khoda Bux. It seems to us that this 
is a distinct and different holding from the subsequent holding by the plaintiff 
alone. The plaintiff has tliereloro failed to prove that ho cultivated or hold the 
land for twelve years, and thei*eby acquired a right of occupancy” — (Sheik Maho- 
med Ghaman v. Ram Persad Bhukut, 8 B. L. R., 338 ; 22 W. R., 52, note.) This 
decision has been expressly ovor-ridden by clause 4 of section 20 of the new 
Act. In A. J. Forbes v. Raralal Biswas, 22 W. R., 51, Phear, J. said : “ This 
right may be in its inception joint -with other persons ; for if, by the death of co- 
slwrers, it had ultimately become a sole right in the plaintiff himself, still it would 
have been continuous throughout in its nature.” Land which is held as one 
tenure is either subject to a right of occupancy as a whole or it is not subject to 
any rights of occupancy as to any part of it. If the* whole land lias been held 
for more than twelve years then the tenant has a right of occupancy, but if within 
twelve years the tenant* has been allowed to take possession of fresh lands, and 
such addition was intended to create a fresh teifure, then as regards the whole 
a right of occupancy has not beep acquifed, although a portion Ipis boon held for 
more than twelve years — (Amar Chand, v. Bukshee Pyekar, 22 W. R., 225^, 
This decision will not bo operative under the new Act Under clause (2) oF 
aection 20, and clause (1) of qpetion 21, the iniyat would acquire a rigid of 
occupancy to theVhole land in the above case. Whether the land has been held 
under renewed leases or a continuous lease is not material. In either of theso 
eases, holding land as a rai^^at, if for a sufficient period, gives a right of occu- 
pancy — (Khujurunnesa v. Ahmed Reza, 11 W. R., 88.) A raiyat who has 
cultivated or held a piece of land continuously for more than twelve years, but 
under several written leases or pottas, each for a specific term of years, is entitled 
to claim a right of occupancy in that land. Neither the mere fact of a raiyat 
taking a lease for a term of years, nor the mere existence of the right of re-entry 
bn the part of the landlord amounts to an express stipulation within the moaning 
of flection 7, Act X of 1859, so as to prevent the right of occupancy being 
acquired under section 6 — (Pundit Sheo Prokash v. Ram Sahai, 17 W. R., 
P. B., 62.) ** The whole quastion,” observes Couch, 0. J., in this case, ** turns 

upon what is the moaning of an express stipulation contrary to the raiyafc 
acquiring the right of occupancy. Now where there is a potta for a fixed term, 
no doubt at the expiration of that term, the landlord has a right of re-entry upon 
the land; and if the raiyat does not give up possession, 4ho landlord may recover 
the land from him. The landlord need not ro-cnter upon the land if ho does not 
think fit ; he may and often does allow the tenant to remain in possession of the 
land* I cannot consider that the right of re-entry which arises by reason of the 
expiiutiou of the ten® named in the potta can be regarded as an express stipula- 
.^iou that the raiyat shall not, if he occupies the land for more than twelve 
eequire the right of oo^pancy given by section 6.” The difficulty that the 
.ii^rued Judges lelt in this case does not now exist. Section 7 has been repeal* 
«ttd clauses (a) and (5) sub-sections (1) and (8) of section 178 of the Act 
that nothing in any extract between landlord and tenant fiW bag 



sjiEC. 20J 


^ THE BENGAL TENANCY ACT. 


107 


the acquisition of an occupancy right. Simillirly in N^rain Sing v, Muusoor 
Baoot, 25 W. R., 155, it was held that pibssession through a succession of pottas, 
, each for a shorter period than twelve years, but altogether carrying a tenure 
beyond an aggregate term of twelve years, clearly gives a tenant a right of occu- 
pancy ; yet aSy solenama filed in the case •and piyportirig to w^e any-'-right 
acquired by the tenant, must be considered. See, however, clauses (5) and (c) 
of snb-sections (1) and (3) of section 178 of the present Act. See also 26 W. B., 

, 114. In Golam Panjah v. Hurish Chnnder Ghose, 17 W. K, 552, the raiyathold 
fqr more than twelve years under an ijaradar, and at thn expiration of the ijara 
zemindar contended that his right of occupancy did not grow, and that he 
is liable to ejectment. Mitter, J., observed : “ It has been said that the posses- 
sion .of the defendants commenced under a jotedari right created in their favor 
by the ijaradar, and that the plaintiff is not bound to recognise a possession held 
under such a right, now that the term of the ijara has come to an end. I tliink 
this circumstance cannot affect the application of section 6 to this case. That 
section lays down a particular condition which must be fulfilled in order that a 
raiyat may claim a right of occupancy, that condition being continuous holding 
as a raiyat for a period of twelve years. It is not denied that the defendanha 
have held the disputed land as raiyats for that period and upward ; and that 
being so, I cannot understand on what ground it can bo contended that the 
defendants are not entitled^ to the benefit of the section above referred to.’^ In 
this case it was also held that a tacit understanding that the ijaradar should give 
up possession on the expiry of the lease is not an express stipulation within the 
meaning of section 7 of Act X«of 1859, aiid it was doubted if such an under- 
standing betweeu tho zemindar’s predecessor and the ijaradar can affect tlie 
jSayat. In ]Vf^>okundo Lai v, L., S. Crowdy* 17 W. B., 274, it was hold 
that where a person held raiyati lands alteniately as cultivator and ticca lessee 
or farmer coutinuously for a period of about fifty years, his cultivation of the 
lands for broken periods would not deprive him of his right of eccupancy under 
section 6, Act X of 1859. Loch, J., observed : “ Wo think the doctrine of merger 
does not a})ply to tin’s case, W the defendant, notwithstanding the leases, 
continued to hold the lands, as he always had done priJviously, viz., as a cultivator. 
We do not mean to say that tho defendant as lessee could confirm his own right 
of ^ occupancy. But we think that during the period of the lease, tho power of 
eviction as regards him was in suspense, and w’hen the lease expired he was still, 
as he bad always been, the actual cultivator.” Ainslie J., said in the same caser 
“ The lands in tho present case are not kharaar lands but raiyati lauds. They, 
word subject to tho accrual of some riglit in the raiyat other than that derived 
by express grant from his landlord ; and it seems to me that such rights do not 
merge in ticca lenses taken from tlie zemindar. It has beon nowhere proved that 
in the intervals between the tic(?a leases the defendant entered into possession 
under new arrangement with the zemindar. He appears to have continued in 
possession as a matter of course, and on the expiry of such ticca lease, to have 
resumed without any (juesfcion the position ho was holding at its commencement. 
No doubt the defendant as farmer would not, by his own neglect to exeiHsise tho 
powers of the landlord, create for himself any title as raiyat against the zot 
mindar. But, on the other hand, he lost no title or interest that he had as 
^iyat. If his raiyati interest be taken or suspondod during the whole period 
of the existence of the leases, we still find that he lias boen*holding for a period 
of 21 years, and that in the whole term of 47 years, commencing in 1231 F. S., 
his (pupation has never been interrupted by the holding of any other raiyat/^ 
V Panchanan, 25 W. R., 5^, the defendant was ftOHi 

1272 to .Asyin 1278 assignee of the lanal 9 rd*^B interestv under, an ijara 
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imse for six years. It was doifbtful if before 1272 be had any raiyati interest 
the land, but assuming that he had s^ch a right it would not go beyond 1267, 
At the expiry of his ijara,*he did not quietly surrender the leased property, and 
consequently a notice was served upon him in Bhadm 1279, calling upon him to 
abliiSi^jS *r'iOiir'"cultivating ai^d to vacate from Kartik of that year. The Court 
observed (Ainslie, J., delivering the judgment) : “ It seems to us that the de- 
fendant must be taken to have been holding over as farmer for this last year, so 
that he was in fact assignee of the landlord's inteitsst up to the end of Asvin 
1279. He was therefore, the person who had the power to terminate the raiy^i 
holding by virtue of which*he n4>w claims, and so long as he remained as mid- 
dleman, the landlord could not come in to deal directly with the raiyats. It was 
through his own forbearance that the present claim has grown up, and there can 
be no equity in allowing him to stand by idle in order to create a right in himself 
adverse to his landlord whose interest he as farmer was bound to protect. 
Granting that a raiyati interest may co-oxist with a farming title, I think it 
must be held that the co-existing raiyati interest is the same in extent and quality 
at the end as at the beginning of the lease of the farm. Whatever may be the 
case as to other tenants, as against the farmer himself, the lessor has a clear 
right to have compensation for any change to his prejudice caused by him (the 
farmer) and this not merely by way of damages, but by having the property 
restored to its original state when this is practicalje. Thus, if the defendant 
had no ftght of occupancy at the commencement of his farming lease, he cannot 
have acquired one during its currency. This view of the law was taken by Mr. 
Justice Loch and myself jin the case of Mukmida Lai Doobe r. Crowdy, 8 B. L. 
R., App., 95. This view may lead to some difficult questious, but their solution 
is unnecessary in the present case, for it is only by continuing the raiyati intei*©^ 
to the very fast day on which the farming title continued to exist that an occu- 
pation of 12 years is made out. Baboo Mohini Mohan Roy contended that under 
flection 6, Act VHI of 1869 (B.(3.), the right of occupancy is not limited by any 
proviso, save that mentioned in section 7, but that it comes into effect absolutely 
the moment twelve years’ continuous occupation as a raiyat has been completed. 
But then the question is, — srhat is meant by occupation as a raiyat. I, in effect 
held, in the case cited, and still hold that it means an occupation which, though 
flubordiiiate is in a sense adverse to the landlord so far as it qualifies his power 
of dealing With the land at will. Where there is practically no restraint of the 
landlord’s will, in consequence of the will and the restraining power being in the 
same person, there can be no opposition (in the qualified sense intended above) 
to the landlord such as is inherent in the holding of a raiyat, and while this dtote 
of things lasts, the raiyati right is in so far in al^yance that it cannot undergo 
any change in 'its character.” The more fact that the person to whom a raiyat 
lias for some years paid rent had no title, cannot take away from him the charao*- 
ter of raiyat, or prevent him from counting those years in the time necessary to 
give him a right of occupancy — (Syud Ameer Hossein v, Sheo Sahai, 19 W. B., 
838.) A raiyat occupying and cultivating land for more than twelve years, under 
, a landlord who has no title to the land acquires a right of occupancy. The right 
is, not oiib conferred by any lessor. It is a right which by virtue of the law 
.grows up in . a raiyat from the mere circumstance of cultivaf ing the, land for 
. tw(^lve years and upwards and paying rent due thereon— (Zoolfnn Bibi r. BadtiSBa^ 
Rrosunno. I L, B, 3 ^ 560; see also Pandit Sheo Prokash r. B»m 
, ' 8 B, L. R., 165.) A yearly tenant of a jote cannot claim a tight 

adding the time during iriiiA M» 
wd it, even thmgh the jote be transferrod with the eonflent of the 
, iwlttRg tin OBghffll u proved to ^re been » perpetoul jdto. Wm 
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ibe jote, not being a perpetaal one is transfer^d even with the consent of the 
eemindar, the transferee merely acquires a new jote on the terms on which the 
* old tenure was held, but he is not entitled to make up his right of occupancy 
by adding the time during which his predecessor held it— (Tara Prosad v, 
Soorjo Kanta, 16 W, R., 152). The possession* of a father or An- 

cestor from whom a raiyat inherits may be added in this mariner, but 
not the possession of a vendor — (Hyder Bux .v. Bhubend’adev, 17 W. 

. R., 179. See also 22 W, R., F. B., 22. Also, Messrs. Watson & Co. ti. Rani 
fi|arat Sundari, 7 W. R., 396.) Per contra it has been held that where the 
zemindar consents to the transfer of the tenure fronj one raiyat to another, the 
possession of both must be considered continuous and the right of occupancy to 
date 'from the time of the first holder^ — (Hiiro Chunder v, Mr. Dunn, 5 W, 
R., Act X, 56.) A holding by a raiyat and his father for many years creates a 
right of occupancy which will prevent the zemindar from ousting the raiyat 
except by due course of law — (Nim Chand w. Mooiari Mundle, 8 W. R., 
127.) In a suit by a zemindar, for ejectment when the raiyat pleads continuous 
possession for twelve years, and it is found that the raiyat was evicted during 
that period, but got back into possession, the raiyat’s right of occupancy will 
depend on whether the eviction was wrongful or not, the onus being on him to 
prove that the eviction was wi'ongful — (Mahomed Gazee Chodry v. Xoor Maho- 
med, 24 W. R., 324.) See, Jiowever, clauses (6) and (7) the present section and 
section 87 of the Act ; Compare Tirthanund v. Herdu Jha, I. L. R. 9 Cal. 252. 
Occupation for twelve years cannot give a right of occupancy where the occupation 
by the occupant alone did not extend to twelve yearg^ nor was it the occupation 
of land which .he had inherited.— (JSherode, Chunder v, Mr. D. M. Gordon, 
-fi3W. R., 237*.) 

• * » 

Ziaild situate in the village. — This must be read with the foregoing con- 
text “ held as a raiyat’* ; hence land here me&ns agricultural or horticultural 
land. A tenant is not a raiyat unless he holds the laud for the pui*poso of 
cultivation. The word ‘ land’ has not been defined. In Act V (B.C.) of 1867, 
for all subsequent enactments of the Bengal Connei^ ‘ land’ has been interpreted 
to * include houses, buildings and corporeal hereditamontti and tenements of any 
tenure, unless where there are words to exclude houses and buildings, or to 
reWict the meaning to tenements of some particular tenure.” But the present 
Act being an India Council Act, and the General Clauses Act (Act I of 
1868) not having defined the word ‘land,’ the interpretation given to it 
in the Bengal Council Act referred to will not hold good. In the original 
Bill of the Rent Commission an attempt was made to define land, but it we^s 
abandoned on account of the intrinsic difficulties attached to it. The draft de- 
finition was to the following effect : “ Land includes woods and water thereupon : 
when applied to land cultivated or held by a raiyat, it means land used, 
or intended to be used, for agricultural or horticultural purposes, or the 
like. In chapter XVIII, it moans (a) tenures, under- tenures, and hold- 
ings ; (6) land used, or let to be used, for agriculture, horticulture, pasture 
or other similar purposes, or for dwelling-houses, manufactures, or other similar 
buildings : and (c) rights of pasturage, forest rights, fisheries, and the like- 
, Explanation : — Bastu or homestead land is land used for agricultural purposea 
' when it is oocujjied by a raiyat, and together with the lafid cultivated by su^ 
raiyat forms a single holding.” The words ‘ held as a raiyat* have simplified the 
meatuu^ of the word ‘ land’ in this. See seotion 5, clauses (2), (3) and (4)» and 
seotioim 76 and V9 of the Act. See also notes under clause 5 of section 3, 
.mte, pp. 31^85^ / 
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The , land must therefore be 'used for agricultural purposes, othei’wise no 
right of occupancy is acquired. Thus, it was held that a 
o^Suroh?^^* building, obtained a plot of ground for building a 

house, obtained no right of occupancy in the land. “ The 
occh^tion/^ observed Phear^J., “ intended to bo protected by this section, is 
occupation of land considered as the subject of agricultural or horticultural culti- 
vation, and used for purposes incidental thereto, such as for the site of the 
homestead or the dwelling-house of the mali” — (Kaloo Kishen v. Sreemati 
Janki, 8 W. R., 251.) Similarly no right of occupancy is acquired in land used 
for the erection of a school or a church — (Ranee Sliornomayi v. Blnmhardt, 9 W. 
R., 652.) Occupancy right will not accrue in any land, except land of which the 
main object was cultivation — (Ram Dhun v. Uaradhun Paramanik, 12. W. 
R., 404; Khellut Chuuder. v. Umirto, 1 Indian Jurist, N. S., 426.) Lands 
situated in a town, or used for building purposes, and not for horticultural or 
agricultural purposes, arc not the snbject of the legislation of Act X of 1859, and 
therefore no right of occupancy can be acquired under this section in such 

holding. In the matter of liromo Mayi, 14 \V. R., 252 ; Madan Mohan 

Biswas V. Stalkart, 17 W. R., 441 ; Kalee Mohan v, Kalce Kristo, 11 W. 
R., 183 ; Church v. Ram Tanoo Shaha 11 W. R., 547 ; Rani Doorga Sun- 
dari v, Oomdutunnesa, 18 W. R., F. B., 235. Per contra^ Brojonath v, 
Gopeenath Shaha, 17 W. R., 183 ; Watson & Oq. v. Gobinda Chundor Sp. 

W. R., Act X, 46 ; Sheik Nasar Ali v. Saadut Ali, id., 102 ; Biprodas De v, 

Wollen, 1 W. R., 223; Tarini Porsad Ghose v. Bengal I. Company, 2‘W. R., Act 
^ 9 j Mothoora Nath v. Ct^npbell, 15 W. R.,*4C.l The Full Bench decision 
in Rani Doorga Sundari settle^ the point. See fully quoted at pp. 33, 34 
ante. The present section is more clear. It will evidently exclude* laud cntiroljt^ 
for buildings from the right of oouupancy — (Mohurali Khan v. Rant Ruttiin, 
21 W. R., 460.) . A landlord, however, who allows liis tenant to invest capital in 
erecting buildings on land let for cultivation, and raises no objection for a con- 
siderable number of years, will not bo allowed to disturb the holding. The fact 


of the building having been allowed to remain is prinid fade proof that the land 
was let for building purposes — (Brojonath v. Stewart, 16 W. R., 216.) But 
hastu land upon which the raiyat’s house is built docs not fall within the 
definition of land let for building purposes — (Naimudcli Jowardar v. Scott Mop- 
crieff, 12 W, R., 140 ; W. G. N. Pogoso v, Raju Dhopec, 22 W. R., 511.) TheM 
can be no right of occupancy in anything but land ; a 
nr an a . raiyat who has held a julkur for a number of years 
obtains no right of occupancy in it— (Wooma Canto v. Goj)al Sing, 2 W,‘R., 
Act X, 19.) So that when the julkur dries up, the land below does not, as a 
matter of course, become the right of the holder of tho julkiii* — (BLshonlal Das v. 
Bani Khyruimosa Begnm, 1 W. R., 78. A right of occupancy cannot bo gained 
in i*espect of a tank used only for the preservation and rearing of fish, and not 
forming part of any grant of land or an appurtenance to any land, even though 


<50 vei*ea with water, but it is to be land cultivated or held; and we think, in 
> considering whether Jhis tank comes within the provisions of Aot X of 1B59, 
WO must ^ do what was done in Ranee Doorga Sundari r. Oomdutunnesa, 9 B. L. 

, B*, lOl, i, wo must look at all the provisions, of the Act. Following that 
tiM the indent case wo think we cannot say that tho provisions of Act X 
1859 are applicable to such ^iank asthiir -is. ' il\)r instance, the provision in 
of the Aot^ which was noticed in t)iat case, rospcctmgthe 
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of tbe rent of the land by distress, is not applicable to « such a tank as this. 
Follomng that rule we are of opinion that it cannot bo said that a right of 
occupancy was gained under the Act by the parties ii> possession of this tank, 
although for more than twelve years.” 

A right df occupancy in land includes the same light in respeCP^'Wf*’ irfuk 
appurtenant to the land. But a right of occupancy can bo acquii'cd in a tank 
with only so much land as is necessary for the, Imnks — (Nidhi Krishna v. 
Ram Doss Son, 20 W. R., 341.) “Where land is let for cultivation, and there 
is a tank upon it, tlie tank would go with the land, and if there was a right of 
occupancy in the land, there would be a right of occupancy in the tank as ap- 
purtenant to the land. But here the tank is tlie principal subject of the lease, 
and only so much land passed with the tank, as is necessary for it, name- 
ly, for banks. This in reality is the tank, and according to the decisions 
there cannot be a right of occupancy acquired in it. ” (Per Couch, C.J.). So 
where a jotedar had oxercisod rights of fishery over two jiilkurs for more than 
twelve years not as the owner of jote (with which the julkurs were not 
connected), but as a tenant under a landlord, it was held that such, possession 
did not confer upon him a right of occupancy — (Shyam Narain v. The Court 
of Wards on behalf of the Hajah of Durbhaunga, minor, 23 W. R., 432.) 
But apart from the special provisions of Act X of 1850 as to rights of occu- 
pancy, applying the maxim ^f opfiinus interpres rarum usur^ it may be shown by 
evidence as to the nature of the enjoyment of any immoveable property what the 
grant in its*origiu really was. Accordingly, the frequojxt transfer of an ii^terest 
in a tank without any change in Mie terms in the holding or in tho amount of 
rent paid, extending over more than eixty years, was held to prove that the 
jpterest was permanent and transferable dne, which could be maintained 
against the proprietor of the taluk in which the tank was situate— (Nidhi Krista 
i;. Nistariui Dasi and others, 21 W. R., 38(>.) 

‘Village’ has been defined in clause (KJ) of section 3. This is an attempt 
to rehabilitate tho kh udkasht raiyat and disturb the economy of the peasantry 
as has grown up since 1859. The original division of luiyats was kfwdhashtSy or 
those who cultivated the lands of tho village in whicji they resided, 
or those who cultivated in tho neighbouring village. The former liad occupancy 
right, the latter were mei^e tenauts-at-will. When Act X of 1859 was enacted, 
the village community was not in existence in Bengal, and Act X did away with 
the element of residence in tho village, and adopted a prescriptive test of occu- 
pancy, mz.f twelve years’ occupation, whether in the village or out of it. The 
present Act keeps the prescriptive test introduced by Act X intact, and further 
circumscribes the rights of the settled raiyat in tho village. The element of re- 
sidence in tho village has been thrown out in both tho Acts. As to village, see 
notes under sub-section (2) of this section and also notes under clause 10 of 
section (3). 

Whether under a lease or otherwise.— This is consistent with the case- 
law on the subject. Originally it was held that a raiyat 
who holds for more than twelve years under pottas granted 
only for terms of years, has no right of occupancy— (Kebul Mahtoon v. Sheik 
Sunnoo, 5 W. R., (Act X), 80 ; Domunoollash Sircar v, Mahmondie Nushyo^ 11 
W. R., 566.) These decisions have been overruled by a full Bench. A raiyat 
who has held or cultivated a piece of land continuously for more than twelve 

r rs, but under several written leases or pottas, each for a specific term years, 
entitled to claim a right of occupancy in that land. Neither the mere fact of 
a mjtiii iahi^ a h^m for a term o£ years, nor tife mere existence of hhe right 
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of on the ^ ^ the 

meaning of oeo^n »- 8^0 ^pih o. :l«n Saliai |ing. . 
17*^ “**62, F. B.) In support of this, Baboo NundoWl See o.ItonuSi^, 
fl-i’ Sot X)^38, Bli%al;Palit.2 W^. (Act X) 54,^4 
1 * KhuiooranTicsa Besriiin v. Alimed Reza, 11 W» R-» * -d i. "W Tl 

155 ^’'’wbew“trprovi^d^Sa^ expirotionX the Und^ . 

“ “tofft’ p.jlng »«»,-».«, tk.‘ ‘k«" " 1 “ 

f ■“rz.^-Sa w!ti ai~“ta psr," 

VIII of 1^869^3 (J ) will not apply to the case of a raiyat holding under a 

in the land so «. *» deprive the 

S a ffi^Toccnpancy in the land if he has fulfill^ the other requirements of 
fhn l«w The mere^^faot of his holding under a potta, which reserved only an 
annual rent year by year would not be sufficient to depnve him of the ^wil^S 
S tC were soVe words in the potla P^b^>W h™ from acquiring that 
^Ilfi.ij'hunath Sonar v, Mookund Das, 35 W. R., 213*) 

^t ibi mJnS of . Uuo bei«8 for . puliool.r lom, ora. •»!«. 

aioi^bTS^ p»™to for roW by ‘Jr 

^™«.1 of an occunancv right under section b, Act V III of 180J (B.l;.;, to a 

lai^ who continuously occupies for more than twelve years i nor is ^ ® 

Xady ac^ired "destroyed. by a grant of such a lea«e-(Mukhtar 

Bahadur v. Broiorai Sing Chowdly, 9 C. h. B., 143. • „.r,iralT 

^ present Act goes further than these decisions, bocenro even a conti^ 
nannot /eZt the .Sicrual of an occupancy right. ViJs (a) sub-section (3) of 
section 178. • 

20. (2). A person shall bo deemed for the purpose of thM 

section to have continuously held land in a village Botmthst^ - 
ing that the particular land held by him has been different at 
different times, 

« The first alteration in this chapter which appears to call for a®frc,®J^ 
reference to the area over which the status of a settled raxyat is to hold jwd. 
In the 11 th paragraph of our first report we referred to the inconvenience.whi^ 
miS^ ns exceptionally iLge estates from the Btotus hold.^ ^ 
OTor the whole estate, and this has given rise to conMdemble P® 

Bengal Government, in the 22nd paragraph of its report of the 
188^ stated that ‘the majority of the officers consulted disapproved of tw d 
liition dt * settled raiyat’ as giveu iu the Bill/ and^ that the propMal^ 
ic^d favour was the elimination of the word ‘ estate from the defimtion. ^ TfiJ 
ftover^ent* nevertheless, was of opinion that it was neoessaiy to retexn the 
word ‘estate’ in order to meet the danger of the acquisition of the oooupainoy- 
rhrlit being prevented by shifting raiyats from one village to another unthin the 
It iieemed to tis that this danger was not so great as to Justify the 
Hon over all porUons of an estate of the status of “ settled raiyht” aoqumd. p 

^ ' portion of ii siace estates are frequently divided among nnmerotw toim^ 

rybo would have no opportunity of examining eaoh other’s pOOi^ ^ 
O^ytbing i^ht eho^^other’s raiyats. The dii^^ in eitjber ^ 
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not wrions, for in the vast majority of cases tSe raiyat is* practically tied to his 
own village ; and we felt, moreover, *thal by oonfinuig the status to the village 
we should be proceeding in closer conformity to the original conception of a 
khvdkaskt raiyat, which, as explained in the Statement of Objects and Reasons 
of the Bill, It has been always intended to keep in yiow.” (S. 0. jETlil.) 

Referring to the argument of the Licntenant-Oovernor about the propriety 
of retaining the word ‘ estate ’ in this section, the Hon’ble Si** Steuart Bayley 
observed in his speech in the Conncil : “ An ‘ estate ’ is, so far as this argument 
is concerned, an administrative fiction. It is simply the area registered in our 
books under one number, and liable to be sold as p. single unit in case of arrears 
of revenue being unpaid. For rent purposes it lias no meaning. It is not all the 
aitea owned by a landlord, for a landlord may have many estates. It is not the 
possession of a single landlord, for it may be divided among numerous shares 
holders. It may be part of a village, or it may be hundred villages. It may be 
"’ the property of one man, or the property of hundred men. It may bo managed 
direct by the landlord or indirectly by a number of agents, or it may, as in the 
case of the Burdwan Raja’s estates, be let out into innumerable patni or per- 
manent tenures (these tenure-holders subdividing it again), and in these oir- 
cnmstances wliat is one estate in the Collector’s books becomes, for rent purposes 
several hundred different estates, the immediate owners or managers of which 
have no concern with OT\£i another, can see nothing of each other’s books, andL 
know nothing of each other’s raiyats. The Burdwan estate is of course an ex- 
ceptional instance from its size, but to a smaller extent the same thing happens 
all over the country, and it is on^his point that the objection is most difficult to 
meet. The eiCect would bo to say that a man having once acquired ocenpaney- 
^ghts in any part of an estate should retain those rights with respect to any 
land which he may in any way acquire in any other part of the Estate. Now, 
un estate, as I have shown, may be, and frequently is, subdivided among nti- 
merouB tenure-holders or numerous managers. Any of these ftien may perhaps 
be able to say if any particular person has settled rights in his own particular 
tenure, but he cannot possibly know this in regard to the other tenures of the 
estate. He may let a man into his village as a uon-occupancy raiyat, and the 
latter can immediately turn round and say that having acquired occupancy 
rjghts in a village twenty miles away belonging to another tenure-holder, he 
claims to have them also in his new land. Clearly the Lieutenant- Grovemor’s 
argument, deduced from the landlord’s ability to know the character of his own 
raiyats, does not apply to cases of this class, and fi'om this point of view his 
position is not an easy one to defend. The only reason for retaining the word 
* estate * in the definition is to prevent a landlord from shifting his raiyat’s 
holding from one village to another within his estate and so brea^ng down the 
occupancy right. Now to this argnment the Lieutenant-Governor himself 
supplies the answer. He urges that 95 per cent, of the raiyats are so poor that 
t^y cannot hold land away from their own residence. This, if it shows that 
the danger to the landlord would not be great from retaining the word ‘ estate’, 
it also shows that the possibility of shifting raiyats, except within reach of their 
residence, is equally limited. The advantage to the raiyats of carrying with 
them the occupancy bright from one village to another, within the same estate is 
very small, for it is shown that 95 per cent, of them are nqt in a position to take 
advantage of it, and the only raiyats who could take advantage of it, are those 
who have abandoned their own village, and its application in their case would 
be a misuse of the power and contrary to the proposed intention of ihe 
It is pojGMiible, no doubt, that shiftix^ nmy ooeur in exceptional instances, wh^ra 
a laa&rd has several village in his own dir&t manai^ent within reach 
15 
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tbo cultivator’s residence, and wli^ro he is powerful enough. But in the case of a 
Yeiy powerful landlord, strong enough to do this and determined to break down the 
oconpanej-right, I am afraid ho will always find some door open, and it must be 
remembered that not only is the number of landlords who are in a position to do 
this very*iffliia’ll, but also the number •of tenants to whom the process can be ap- 
plied is small also. I suppose that, when the Bill becomes law, nine-tenths of 
the tenants will have secure pccupancy-rights in the land they cultivate, and of 
the remaining tenth it is but an infinitesimal portion that can be exposed to the 
danger above explained. On the other hand, as long as we confine the aocrual of 
occupancy-rights to tho villagp, we have an absolutely unassailable position. The 
hhudkahst raiyat’s rights in the village are independent of those of the rent-re- 
ciever, and it matters not among how many estates the village may bo divided. 
The raiyat is a khitdkaJist raiyat of that village, and has by custom, as well as by 
old law, a right of occupancy in any land he may cultivate in that village with- 
out reference to whom he pays his rent ; but when once with the object of stop- 
ping gaps we take up more ground and apply the same rule to the estate, our 
position is no longer defensible. Not only is tho theory new and unsupported by 
prescription or sentiment, it is open to a variety of practical objections, and by 
taking extreme instances it can be made to appear hopelessly ridiculous. Look- 
ing as I do, upon tho danger involved to tho raiyats on tho one hand, by omit- 
ting ‘ estate,* and to the zemindars on the other, by yicluding it as for tbo most 
part of exceedingly small importance, I greatly })refer, for the above reasons, to 
omit it. I do not think any intermediate device, such as that of hmiting the 
‘ estate * to so much of it as is comprised in ontf porgunnah, oi* in one permanent 
tenure, or by extending the village to am artificial area within ^ fixed radius* 
would be found to work satisfactorily, and none of those suggestions wholly, 
oommended^hemselves to the Committee. I can only repeat my conviction that, 
though the danger of raiyats being shifted from one village to another within an 
estate is not whoHy imaginary, it* is not a serious danger, and that the provisions 
in the Bill, supplemented as they arc by a working presumption, will sufficiently 
secure nine-tentlis of the raiyats in their just right,” (Debate of the Council.) 

But the holding of difierent plots at different times must be under one and 
the same landlord. It was never tho intention of tho Legislature to allow tho 
raiyats of rival zemindars to take advantage of this section and make out^a 
right of occupancy for themselves. The language of the section is, however, 
defective. 

20. (3). A person shall l3e deemed, for the purposes of this 
section, to have held as a raiyat any land held as a raiyat by a 
person whose heir he is. 


This provision only refers to the acquisition of the right, and the right 
Whose heir he is. when acquired is declared to be heritable in soorion 
^ ^ 20 — ^sce Nimchand Borooah v. Moorareo Muudal, 8 W. 

127. 

In m earlier decision it was held that where the zemindar consents to the 

But tho possession of *^^**^®^ ^ tenure from one raiyat to another, the pos** 

, Asti(>p&iSrwiUhotooant^ session of both must be considered continuous, and the 

occupancy will date from the time of the first 
holder — (Huro Chunder v. Mr, D. Bunn, man- 
: of theB^tes of Lukhee Bebia Ohowdraih; 6 W. R., Act X, 65) ; but not 

oustom-CMessrs. Watson & Oo. e. Ran^ 
Sundar:^ ^ When ajqte is transferred even til^ 
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consent of the zemindars, the transferee merely*acquires at new jote on the terms 
on which the old tenure was held, but ffe is not entitled to make up his right of 
occupancy by adding the time during which his predecessor held it — (Tam Prosad 
Roy V. Soorjo Kant Acharjee Chowdry, 15 W. R., 152 ; Ilydcr Bux v. Bhu- 
bendra Deb Koonwar, 17 W. R., 179 ; also 22 W. R., 22 F. B.) 

See section 20 (1) and notes, ante pp. 105 — 109. 

20. (4). Land held by two or more' co-sliareij as a raiyati 
holding shall be deemed, for the purposes of this section, to have 
been held as a raiyat by each such co share'r. 

This supemedcs Shaik Mahommad Chaman v. Ram Pcrsad Bhakut, 8 B. 
L. R., 338; 22 W. R., 52, note. This right may be in its inception joint with 
other persons, and by the deatli of co-sharers nltimately became a sole right 
without its continuous nature being afEected — (A, J. Forbes v. Ranilal Biswas, 
22 W. R., 51). 

See section 20 (1) and notes, ante, p. 

20. (5). A person shall continue to be a settled raiyat of a 

village as long as he holds any land as a raiyat in tliat village 
and for one year thereafter. 

♦ This sttb-seotion will extend the range of section 21. 

And for one year thereafter, n'. e., for one year after he ceases to hold any 
land in the village. • ^ 

^ The holding of any land, however, e. gr., a homestead, would not make a 
person a settled raiyat. Tho holding must be as a raiyat, i. c,, for the purposes 
of cultivation. Suppose a man used to oultivate^soino land in a village and reside 
there, and suppose he throws u]) all his land except his homejAead aiid does not 
take up any fresh land for cultivation within a year, does he still continue to be 
a settled raiyat ? Possibly not. 

20. (6). If a raiyat recovers possession of land under section 

87, he shall be deemed to have continued to be a settled raiyat not- 
withstanding his having been out of possession more than a year. 

In a suit by a zemindar for ejectment where the raiyat pleads a continuous 
Wrongful eviction occupancy for twelve years, and it is found that the rai- 
doeB not break the con- yat was evicted during that period hut got back into 
Unuity of poaaeaaion, possession ; if the eviction were wrongful, it would not 
be such an interruption of possession as would prevent the raiyat from acquir- 
ing a right of occupancy. But it would lie with the raiyat to show that tho 
eviction was wrongful — (Mahomed Gazee Chowdry v, Noor Mahomed, 24 W, R., 
324.) 

See section 20 (1) and notes. 

20. (7). If, in any proceeding under this Act, it is proved 
or admitted that a person holds any land as a, raiyat, it shall, 
between him and the landlord under whom he holds the land, be 
presumed for the purposes of this section, until the contifiryjls 
proved or Emitted, that he has for tyelve years continUoui^ 
held that land or some part of it as a rmyat. ^ 
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This Bnb^section Jias been (Adopted at the instance of the Qoremment of 
Beni^l ; “-While, however, the Lieutenant-Governor thus agrees with one part 
of the definition of a settM raiyat, he desires to represent an objection to section 
45 as it stands, in that it throws on the raiyat the burden of proving 12 years’ 
occupatiOirf''" This provision jwrill in most eases canse delay and ihoonvenience, 
and in some cases must result in injustice. It is here a misfortune that Bengal 
is BO absolutely destitute of .a record of rights. If we had such a record, the 
position would be without difiicultics, but in its absence there is much reason to 
fear continuous litigation to establish or disprove claims to a right of occupancy, 
l^en under tho provisions of this Bill a record of rights is established, disputes 
will be impossible. But in tho long interval before that can be accomplished, 
we must seek by somo addition to the section to meet tho difficulty, and the only 
way which presents itself to the Lieutenant- Go voraor’s mind is the adoption of 
the principle that the fact of residence or actual occupation, which, can be readily 
ascertained, should afford a rebuttable presumption that the raiyat is entitled to 
be classed as a settled raiyat. If the presumption bo unfounded, the zemindar can 
readily rebut it, for all the materials of proof are in his office or sherista* No one 
can doubt that in the vast majority of cases the presumption will not be rebut- 
table, and that the zemindars will not question it ; and thus an enquiry into 
exceptional cases will alone be needed to secure to the country at large the peace 
and contentment which must attend on the well-defined status of the bulk of tho 
agricultural population. On the other hand, an enquiry into the status of all 
resident cultivators will last a generation, and will lead to unrest, if not litigation, * 
wiiich should he avoided.” — (No. 72 T. — R. of the 27th September 1883). 

This provision is, however, r^voluticiiiary. Hitherto it has been always held 
that i t is for tho raiyat to prove that he has acquired an occu-r . 

Tresumptlom. pancy right*; the presumption now lays down that the 

semindar is to prov^ that he is no\an occupancy raiyat. The presumption, however, 
is rebuttable. Observe, too, that it applies with reference to some particular land. 
Suppose the question arises with respect to a particular plot of ground, and the 
holder proves that he holds it as a raiyat, tho presumption will arise that he has 
acquired a right of occupancy with reference to that particular plot. The 
semindar may rebut it ; and then the raiyat may fall back upon sub-section (2) 
and prove that, though ho did not hold that particular plot of land for twelyo 
years, he has held other lands for that period. 

As to the consequence of this sub-section, See Mr. Justice Field’s Minute, 
p^. 19. 

(1) Eyery person who is a settled raiyat of a Tillage 

B«ttudraiyat8to have witliin the meaning of the last foregoing seo- 
ooettpanoy*rignt8. ^ occupancy in aU land 

for the time being held by him as a raiyat in that village. 

“ One of the privileges of the hhudhasht raiyat was to hold fresh land in thfe 
same village on tho same tenure as the old ; and as, in those times there was a 
la^*ger mairgin of waste in all villages, the resident cultivator had the fresh land 
at his door. There is now but little margin of waste in any village of the settled 
and therefor^ the raiyat if ho wants to add to his holding, cannot always 
j(Woeed in doing so. ^ That he should, however, if successful in his quest, (and 
' . Ik only succeed with tho consent of his landlord) hold such additional land 

& ^ho same estate, by the same title as his original holding, is only a rational 
' the country to suit the ino&rA 

No. 078 T— K,, of Uu> 27th September 1888.) i 
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The force of this snb-section has been amplified hj snb- section (5) of section 
20. A settled raijat acquires a plot of ground in 1884 ; by this sub-section ho 
acquires a right of occupancy in it. In 1885 he surrtoders all his land except 
the plot he acquired in 1884 ; under sub-section (5) of section 20 he continues 
to be a settled i-aiyat for that plot. In 1886* he acquires another piece of land 
under the landlord^ and under this sub-section he again acquires a right of occu- 
pancy in it. . 

This sub-section will have a retrospective effect between March 1883 to 1st 
November 1885 under the following sub-section. It supersedes the decision 
of Amarchand Bukshee Pyekar, 22 W. R., 228,. iXrhich laid down that land 
held as one tenure is either subject to a right of occupancy as a whole, or 
it is not subject to any right of occupancy as to any part of it ; if within twelve 
years the tenant has been allowed to take possession of fresh lands, and such 
addition was intended to create a fi'csh tenure, a right of occupancy has not been 
acquired as regards the whole, although a portion has been held for more than 
twelve years. 

21. (2) Every person who, being a settled raiyat of a village 
within the meaning of the last foregoing section, held land as a 
raiyat in that village at any time between the second day of 
March 1883, and the commencement of this Act, shall bo deem- 
ed to have acquired a right of occupancy in* that land under the 
law then in force ; but nothing ,in this sub-section shall affect 
any decree of order passed by a Court 'before the commencement 
of this Act. • * 


The 2nd of March 1883 was the date on which the motion Vas made in the 
Legislative Council for leave to introduce The Bengal Tenancy Bill ; and the 
object of this provision is to protect raiyats who may have been induced, while 
the Bill was before the Council, to contract themselves out of, or otherwise forego, 
rights which the Act affirms or confers. The 2nd of March 1883 corresponds to 
the 19ih Falgun 1289 Bengali, the 9th Falgnn 1290 Fasli, and the 20th Falgun 
1290 Vilyuti year. 

This section has a retrospective operation and should bo read with section 
178 ^oet. 


Effect of acquisition of 
ocoupancy-ri^t by land- 


lord. 


22. (1). When the immediate landlord of an occupancy- 
holding is a proprietor or permanent tenure- 
holder, and the entire interests of the land- 
lord and the raiyat in the holding become 
moited in the same person by transfer, succession or otherwise, 
the oooupancy-right shall cease to exbt ; but nothing in this 
suh-seotion shall prejudicially affect the rights of stuy third 
person. 

22; (2). If the occmpancy-right in land is transferred to a 
person jointly interested in the land as proprietor or penn^ent 
Wure-holdiN*, it shall cease to exist ; rat nothing in this sub- 
section shall prejudicially jaSeot the z%Kt8 of any third person. 
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“ We Have in section 22 re-east sections 28 and 29 of the Bill No. II so as 
to carry out more precisely the intention with which they were framed, and we 
have inserted a sub-section* (2) providing that if the occupancy-right in land is 
transferred to a person jointly interested in the land as proprietor or permanent 
tenure-holSer, it shall cease ^o exist"** (S. G. B. 111.) 

The original provisions about merger as proposed in the Rent Commission 
Bill, may throw some light upon the subject. They are as follows : — 

“43. (o). When by purchase at a private or public sale, by gift, succes- 
sion, or will, the proprietor of an estate b^ecomes the 
rnmSetSenSns.***** ownbr of a tenure in such estate, such tenure shall, unless 
such proprietor can show that he had a contrary inten- 
tion, be presumed to be merged in the proprietary interest and to oxtin- 
gaished by the fact of the same person being owner of the estate and the tenure, 
subject, however, to the following conditions : — 

(ij Such person must be owner of the estate and the tenure in the same 
right and at the same time. — Kent, Vol. IV, p. 108; Woodfall, 
281. 

(2) The presumption shall not arise in the cose of a minor until ho be- 

comes of full age, or in the case of a person of unsound mind 
nnfcil he becomes of sound mind. — Kent, Vol. IV, p. 112. 

(3) Such merger shall not operate to the projudico of any person having 

a lien uimn such tenure or of any under-tenure-holder or raiyat. 
—Kent, Vol. iV, p. 110 and 111 ; 13 B. L. It., 198.*' 

(4) Subject to the provisions of the la^ for the time being in force re- 

lating to sales of Jand fdr aiTears of Govern meait revenue, aud 
^ subject to the provisions of this Act as to sales for arrears of 
rent without, or iif execution of, a decree, such proprietor shall 
have the same rights and be subject to the same liabilities which 
the previous holder of such tenure had or was subject to, in 
respect of those persons between whom and such tenure-holder 
the relation of landlord aud tenant existed : — 8 and 9 Vie., Cap. 
lOG, section 9 : 

provided that when, in the case of two or more persona being coparceners, on© 
or more, but not all, of such persons become the owners of a tenure in suph 
estate, no merger shall take place. 

“ (b.) Upon the expiry of three months from the date when such person so 
became owner of the estate and the tenure, such conti-ary intention may b© 
proved in the following manner and not otherwise ; that is to say, by th© pro- 
duction of a deed declaratory of such intention and duly registered within such 
period of three months, and by proof that a copy of such deed was published in 
the manner provided in sub-clauses (4) and (5) of clause (a) of section 203 for 
th© notification therein mentioned. 

The provisions of section 43, so far as they are applicable, shall apply, 
unutandisj to a tenure-holder acquiring an under- tenure of the fii"St de- 
; gree to an under-tenure-holder of the first degree acquiring an under-tonure of 
tbj© second degree ; and so on in order ; and also to a proprietor, tenure-holder or 
; nnder-tsmire-holder acquiriug an occupancy holding, the rent of which was pre- 
, '^oualy payable directly to such proprietor, tenui^e-holder, or under-tenuid- 

v ^ ;\ ‘^45. lUs hereby declared to be, and to have always been, the law in 

,j,; under tno administration of the Lieutenant- Governor of Bengal 

•} . tb® Secretary of State for India in Council acquires an ©state by 

(^erwisc; the proprietary interest in the ^d included in such estate 
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is merged in the paramount title of such Secretary of Sto^te, and exiinguished 
by the fact of such proprietary interest such paramount title meeting in the 
same person. The third and fourth conditions mentioned in clause (a) of section 
43 shall apply to every such estate acquired by the Secretary of State for India 
in Council. Nothing contained in this section slia^ bo construed istf* interfere 
with the operation in any such estate of Act VIII of 1879 passed by the 
Lieutenant-Governor of Bengal in Council, or of any^ Act for the time being in 
force for the recovery of public demands. 

Illustration. 

An estate named Sultanpur is purchased by the Collector of Biirdwan on 
behalf of the Secretary of State for India in Council at a sale for arrears of land 
I’evemie. A, B, and C are raiyats holding land included in this estate, and be- 
fore the sale they paid certain ann ual sums as I'ent direct to the proprietor of 
Bnltanpor. After the sale they are liable to pay the same annual sums to the 
Secretary of State for India in Council, and such sums are so payable not as rent, 
but as land revenue.” 

Entire interests united. — This would seem to imply that if a landlord 
owning a fractional share acquire a right of occupancy by transfer or otherwise 
bis two rights will not merge. But this hypothesis is contradicted by sub-section 
(2), which Idys down that even with respect to a fractional shareholder to whom 
a right of occupancy is transferred, the merger will take place. 

The line of» demarcation between Sub-section (2), Bind iho Explanation^ 
rather difficult to trace. They seem to be entirely contradictory. ^ 

The true interpretation of these provisioits seems to be this : If a fractional 
owner of land acquires a subordinate ocenpan^y-righfc by transfer or otherwise, 
the subordinate interest, i. e., the occupancy-right, ceases to oxisi (sub-section 2). 
But H a raiyat having a right of occupancy acquires a suporior but fractional 
interest in the land, as proprietor or permanent tenure-holder, the subordinate 
right, i. e,f occupancy right, will not coase to exist, i.*e.. it will live (Explanation). 
But if the same raiyat acquires an entire superior interest in the land as proprie- 
tor or permanent tenure-holder, the subordinate interest, e., the occupancy-right, 
will cease to exist (sub-section 1). Hence when the entire interests of the 
superior landlord and the occupancy raiyat are united, whether the landlord 
purchases the subordinate interest, or vice versd, i. e,, the raiyat pui’ohases the 
superior interest, they fare in the same boat. But when a fractional owner pur- 
chases a right of occupancy, the subordinate interest is merged in the superior 
interest. This, however, does not hold good in the converse case, e, g., if the 
occupancy raiyat purchases that fractional share. This is hardly just to the 
zemindars. A fractional owner plus the occupancy raiyat is the same as an oo« 
oupanoy raiyat plus the fractional owner. 

* Ceases to exist’ possibly means, is extinguished. 

‘ Poes not lose it’ means, is not extinguished or remains iu abeyance. 

Jointly interested.— Jointly interested with whom? In sub-section (2),. 
this phrase certainly refers to fractional owners, i. e., jointly interested with othier 
proprietors. If it meant jointly interested with the occup&ncy raiyat, the sub^ 
Bootion would have been superfluous in face of sub-section (1;, The ^me 
ipeaning I presume, holds good in the Explanation. ^ 

; There is a^nother distinction whiot ought to be marked. Sub-section (1) 
jspcAb of becoming united by transfer, succession; or otherwise.” So the 
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E^lawztion speaks of.becoming interested,” (how, it does not sa7,«-‘itina7 be by 
transfer, sncoession, or otherwise) ; but sab-section (2) speaks of being trans- 
ferred” onty. Hence if an occupancy-right is bequeathed to a fractional owner, . 
this provision will not apply, and the occupancy right will live in the co-sharer. 
See the d^hition of the word * transfer* under the Transfer of Propbrty Act, p. 82. 

Sections 28 and 29 of the Bengal Tenancy Bill No. 11 were more explicit. 
They ran as follows : — , 

** 28. If the landlord of a raiyat having a right of occupancy acquires, by , 
Effect of aoQuiBition piiT^hase or otherwise, the interest of the raiyat, the oc- 
of oootmanov-r^ht by cupancy-right shall cease to exist, but nothing in this 
landlord. section shall prejudicially affect the rights of any third 


person, ^ * 

29. (1) A person holding land as a raiyat shall not be preveoHd from 
BpeMal proviBions as acquiring an occupancy right in the land by reason only 
to joint owners and that he Is jointly interested in the land as proprietor or 
farmers. tenure-holder. 


(2) A person holding as an ijaradar or farmer of rents shall not by such 
holding acquire a right of occupancy in the land, but if a person acquires a right 
of occupancy in land he shall not lose it by subsequently holding the laud in 
farm.** 

In recasting these sections the Select Commjjitee have made them more * 
^nfused. The Explanation cannot bo, or ought not to be, treated as a separate 
4iub-seGtion. It is only* an explanation of tho main sub-sections* of the Act. 
Looked at from this standpoint of view, it wt»ald appear that sub-section (1) 
applies to both occupancy raiyats and* landlords whoever purchases the one or 
other right in the case of a transfer of the entire interest. So dees sub-section 
{%) by str^ning the meaning of the words used in it. Whether the occupancy 
right is added to the fractional superior right or vice versd, the effect is the same, 
fience equitably* considered sub^section (2) should bo held to apply to both cases 
equally. The Explanation then adds that in either of the three cases qpntem- 
pkted by sub-sections (1), (2) and (3), when tho occupancy raiyat becomes 
subsequently interested in the superior right, the occupancy-right is not lost by 
it, but is kept in abeyance. This, it wUl be remembered, is only another and a 
Strained explanation of the section. The whole difficulty vanishes if we suppqse 

tho words “ by subsequently becoming jointly interested in tho land as 
proprietor or permanent tenure-holder,’* have inadvertently crept in. 


Case law.— For the case law on the point, see section 20 (1) and notes 
ante^ pp, 103 — 109. • • 

A person held raiyati lands alternately as cultivator and ticca lessee or 
farmer continuously for a period of about fifty years, lu special appeal it was 
urged that when the defendant took the lease, his possession as cultivator merged 
in that of the higher title, and that, though he had cultivated the lands for 
hrcdcen periods, yet that would give him no right of occupancy, as he had not 
held, the lauds continuously as a cultivator for a period of twelve years. “ We 
' thijcik,” says Loch, J in this case, “ the doctrine of merger does not apply to this 
oass* lor the defendant, notwithstanding the leases, continued to Imld the lands, 
he always had done x^reviously, viz,^ as a cultivator. We do not mean to say 
4ibat tlie demndant sa lessee could confirm his own right of oocupanoy. But .wo 
4hiok that, during the period of the lease, the power of eviction as regards him 
' yras in suspense, and when the lease expired^ he was still, as he had always been, 
aoteial ouhivaten:*.” Ainslip, J., rhserves : The lands in the present ease are 
lands. They wore subjeot to the accrual rf some right in the iwiyat qttmr 
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thtta that derived from express grant by his landlord ; and. it sooms to mo that 
snoh rights do not merge in the ticca* leases taken from the zemindar. It lias 
been nowhere proved that in the intervals between the ticca leases, the defendant 
entered into possession under a now aiTangemcnt with the zoiniudar. He ap- 
pears to have^ontinnod in possession as a matter of coarse, and on ihd hxpiry of 
each ticca lease to have resumed without any quostiou the position ho was holding 
at its commoncoment. No doubt the defendant as farmer could not, by his own 
neglect to exercise the powers of the landlord, create for himbolf any title as 
raiyat against the zemindar. JJut ou the other liancL he lost no title or in- 
terest that he Hhd ns a riiiyat. If his raiyati interest bo taken as snspond- 
od daring the whole period of the oxistonce of the leases, wo still find that 
ho halfJ||ffin holding for a period of 21 yearns, and that in the whole term of 47 
years, oSnimcncing in 1231 F. S., his occupation has never been interrupted by 
the holding of any other raiyat” — (Mokoondi Lai Uobo o. L. G. Crowdy, 
17 W. R., 274.) In Thomas Savi v. Pauchanan Roy and others, 25 W. R., 
503, the lower Courts found as a fact that the defeudjiriFs tenancy com- 
menced in 12G0, and that from 1272 to 1278 ho was assignee of the land 
lord^s interest under an ijam lease for six years. At the end of 1278 he did 
not quietly surrender the leased property as stipulated, and consequoutly a notice 
to quit was served upon him in 1279. The Court (Aiiislio and Birch, JJ.) 
observed : “ It scorns to us^that the defeiidant must bo taken to have been 

holding over as farmer for this Iasi year, so that ho was in fact assignee of tba^ 
landlord’s interest up to the end of Assin 1279. He was ihoreforo the person 
who had the power to tcrmintite fho raiyat lioldiiig by virtue of wliich be now 
claims, and so long as he remained as middlemaii, the landlord could not come in 
to deal directly with the raiyats. 11 is through his own forbe uvince that iho 
present claim has grown up, and there can be *110 equity in allowing Ifim to stand 
by idle in order to create a nght in himself advoyso to his landloi'd whoso interest 
he as farmer was bound to ])rotoct. Giuntiiig that a raiyat i inti»iTst may consist 
with a farming title, I think it must be held that the co-cxisting raiyati interest 
is the same in extent and quality at the cud as at the boqinuing of the Ictise of 
the farm. Whatever may be the case as to other toiuiiits as against the farmer 
hims<df, the lessor has a clear right to have com}»ensation for any cliango to his 
pipjudico cause<l by him (the faimcr), and this not merely by way of damag<?s, 
but by having the propoHy restored to its original estate whore this is practi- 
cable. Thus if the dcfondaiii had no right of oceiipancy at iho comnicnccmcnit 
of his farming lease, ho cannot have acquiivd one during its currency. This 
view of iho law was taken by Mr, Justice Loch and myself in the caso of 

Mookniidilal Hobo r. Crowdy, 8 B. L. R,, App. 95. This view may load to some 

difficult questions, but their solution is uiincoossary iji the i)rcsont caso, for it is 
only by continuing iho raiyati interest to tlic \ery last day on wluch the farming 

title continued to exist that an occupation of twelve years is made out. Baboo 

Mohini Mohan Roy contended that under section C, Act VTJl of 18G9 (B.C.), 
the right of occupancy is not limited by any proviso, save that mentioned in 
section 7, but tliat it comes into effect absolutely the moment 12 years’ continu- 
ous possession as a raiyat has been completed. But then the question is, what is 
meant by occupation as a raiyat ? I, in oifeot, held in the case cited, and still 
hold, that it moans an occupation which, tliough suh(»rdinato, is in a sense 
adverse to the landloi*d so far as it qualiiiod his power of dealing with the laud 
at will. Whore there is practically no rottti‘ajnt of the landlord’s will, in conse- 
quence of tUo will and the restraining power being in tho same |>erson, thore 
can bo no opposition (in the qualified souso iutoudisl above) to tho landlord aa<.h 
as is iuhoront in tho holding of raiyat ; and whilo this staU* of things lasts* tho 
raiyati right is so far in abeyance that it cannot undergo any change in ifs 
16 • 
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Qharacier.*’ See the liocision of Lai Bahadur v, E. Solano, T. L. R. 10 CaL 45 ; 
12 0. L. B., 659, quoted in full under soUtion 20 (1), ante, p. 104. 

The right of occupancy is a right given to a raiyat continuing only bo long 
as the raiyat pays rent for the land he holds, and though it cannot be afPeebed by 
a wrongful'eviction, still when the joraindar acquires the land bypurchaso and 
takes posscbsion, oven in the hevami name of a third party, seeing that he cannot 
pav rent to himself, the riglit is gone and cannot subsequently be revived.— 
(Radha Govind e. Hakhal Gas, 1. L. H. 12 Gal , M3.) 

22- (3) A person holding hind as an ijarada^ or farmer o^ 

rents shall not, while so holding, acquire a right of occupancy in 
any land comprised in his ijara or farm. 

A possession which amounts simply to a moostagivi right to collect rentb 
from raiyats is not such a possession as confers a right of occupancy— *(Lalla 
Islmr Dntt v. Bhaka Chowdry, 17 W. R, 212.) A ticcadar occupying 
merely as the assignee of the zemindar, and cultivating becanso of the opportu- 
nity thus afforded, cannot, uiidc^r colour of that character, claim the light of 
occupancy under section C, Act X — (Woonia Nath v. Koondun Tewari, 19 W. B., 
177; Ram Surnu n. Veiyag Mahaton, 25 W. R., 554; D, M. Gilmore v, 
Sreoniunt Bhoomik, Rx*- X)> 77 ; Watson v. Koer Jogiiidra. 1 W. R,, ^ 

76;MookuTido Lai v. Crowd), 17 W. H,27t; Pavi e Pnnehanun, 25 W. R., 
503 ; Jaidine Skinner v. Rani Rliunit Smuluii, 3 C. L. R., 140 ; Rai Xaraul 
Basi i>. Laidloy, 1. L B ,* 4 Cal , 957 and Lai Bahadur Sing Solano, I. L. R., 
10 Cal., 45. See these clccisions discussed at length ante, pp. 104—109. 

Explanation. — A person liavintf a right of occupancy in land 
does not lose it by subsequently becoming jointly interested in 
the land as proprietor o« permanent tenure-holder, or by subse- 
quently holding the land in ijara or farm. 

See section 20 (1) notes, atite. p. 104, and section 22 (1) (2) notes, ante, 
pp. 120 — 121, and section 22 (3) notes. 

SumiXiaiy. — The effect of these provisions may bo summed up thus : 

1. If tlio immediate landlord, being the solo proprietor or the solo perma- 
nent tenure-holder ticquiies a light of occupancy by transfer, succession or 
otherwise, a merger takes 2 )lace and the occupancy right is extinguished. 

2. If the immediate lanfnoi*d, being a fractional proprietor or permanent 
tenure-holder acquires a light of occupancy by transfer, a merger takes place, and 
the occupancy right is extinguished, 

8, If the iiimiedinte landlord, being a fractional proprietor or permanent 
tenure-holder netjuiros on occupancy right by succession or otherwise than 
transfer, there is no merger, and the occupancy right lives. 

4. If an occnpancy niiyat acquires the entire interest of tlie immediate 
landlord or permanent tuuuro-holder, there is a merger and the occupancy right 
is extinguished : 

6. If an occupancy raiyat acquires only a share of the immediate landlord’s 
interest, he being neither a proprietor or permanent tenure-holder, no merger 
takes place, and the lyght of <)ccnpancy lives. 

6. If the superior and inferior interests unite together, when the superior 

interest is that of a person who is not a permanent tenure-holder, or who is a 
farmer or iiaradar, no merger takes place and the two rights live ^stinctlv anart 
fyom each other, no matter how the union took place. ^ ^ 

7. Doring the tom of an ijara or farm, the laiyati right, whether an in- 
choate oct'upanc) right or a complete right of occupancy, remains in abeyance. 
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Incidents of Occupamy Right. 

Ttuming now to the incidents attached to the right of occupancy, it will 
Jin oooupaacj raiyat made a most important change in 

paimot tranfifei^s hold- regard to ond of thosejnoidents— transferability. Instead 
of legalising it and regulating it by la<^, we have loft it 
everywhere to custom.”— (S. C. B. 111). 

The following sections (23 — 20) give what the* incidents c an occupancy 
right are, but they do not include transferability or subdetting. Transfembility, 
however, is not expressly proscribed; on llie coiitmry it is recognized when 
custom allows it (see sections 178 (3) and 183) ; add sub-lotting is legalised by 
section 85. The fallowing, however, is a brief account of the ease law on the 
' subjedt 0^ transferability of an occupancy right. 

Transferability of the occupancy right. -*Tho original scheme was to make 
the right transfeL*able, but it has been abandoned on acconnt of the many diflicult 
questions that arose out of it. The old Acts (X of 1858, or Vlll of 18t»9 (B. 0.) 
did not define a right of occupancy : They siinjdy provided that the raiyat hold- 
ing for the prescribed period “ shall have a right of occupancy in the laud, so 
long as he pays the rent.” The right was not exprossod to bo heritable, but it 
was provided that “ the holding of the father or otlier person from whom a raiyat 
inherits shall be deemed to l)p the holding of the raiyat within the meaning of 
this section.” That provision only referred to the acquisition of the right—* 
(Nim ChaucLBorua v. Moorari Mundle, 8 W. H , 127,) and the right when acquired 
was nowhere declared to be horitillile ; and the literal meaning of the terms used 
would not neccss.an'ly include an horeditjwy quality in the right. MorcovtT the 
right being ona created by statute, althougli analogous in some respects to ihe 
right of the khudkashi, its nature cannot be jwcertained by a referonco to the 
rights of tho khudkasht or to custom. Occupancy tenants may of course have 
customary or other rights in addition, but it is difficult to see* how those can 
assist in determining their rights as occniiancy raiyats. Apparently the strict 
terms in which tho right is bestowed would be satisfied by giving the raiyat a 
XTuder the old law ])ersomd right neither hex'cditary nor tnjTisf(*rablo, Ao- 
doubted, if heritable, cordingly 8ir Barnes Peacock in one case doubted whether 
a right of occupancy was heritable — (Ajodhya Persad e. Musst. Emara Bandee, 
F.*B., 7 W. R., 528 ; B. L. H, Sup. Vol. 725, S. 0. ; 2 lud. Jurist, 192. Sea 
also Rani Durga Sundari v, Brindavan Cliundra Sarkar, 2 B. L. R., App., 37 ; 11 
W. R., 1(>2.) Sections 20 and 21 of tliis Ai‘t now attempt to define a settled 
The new law makes it raiyat, and section 20 makes the right expressly heritable, 
heritable. Whore a raiyat succeeded to the holding of his undo, 

who had a right of occupancy, and was allowed by tho zemindar to continue in 
the holding for eleven years, it was held that though the plaintiff was not strictly 
entitled to succeed by inheritance, yet he must be taken to have suocoodod to the 
holding by the consent of tho zemindar and acquired a right of occupancy— 
(Musst, Hakcomunnesa v. Bhooria, 5 All. 28.) A distant relation of a deceased 
raiyat was under the old law not entitled to succeed by inheritance when 
the aemindhr had, on the death of tho raiyat, made arrangements with 
another raiyat — (Jotoo Ram Sarraa v. Mnngloo Sarma, 8 W. R., 60.) This 
decision in fact goes to establish what we have stated above that the right 
when acquired was nowhere montionod in tho old law to be heritable. Section 
S6 of the new Act, however, settles the whole question. Tho right of oeou- 
ConiUotof deoiiionsas pa^oy w necessarily acquired by holding upon a tenure 
toywifbrabiUty of tbe which is either hereditary and transferable or not ; aud 
at cme tinje it was a question whether a right to oocupy, 
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Md not to be ejected 90 long as ^the rent is paid, is added to the rights already 
existing, so that it becomes part of the tenure, and goes with it, being 
^ransferablo when the original tenure was so. It has been held that the acquisi- 
tion of an ocenpanej-right would not render a tenure transferable which before 
was not stT. It was not the^ntention of the Legislature, when pasoing Act X of 
1859, to alter the. iatnro of a jote and convert a non-transfoi'able jote into a 
transferable one, merely bfcause a raiyat had held it for twelve years, and 
thereby acquired a right of occupancy— (A.jodhya Persad r. Musst. Imam Bandee 
Begum, 7 W. R., 528 (P, B.). To the same effect is Rani TJurga Sundari ’ 
Brindavan Chandra Sarkar^ 2 B. L. R., App., 37 ; II W. R., 162.) On tho other 
hand it has been said that a right of occupancy is perpetual, transferable and . 
heritable— (Musst. Taramani Dasi e. Bires war Maze mdar, 1 W. R., 86 ; Nunka ^ 
Roy V. Mababir Persad, 3 B. L. R., App. 35; 11 W. R., 405.) Thiswiew has 
been over-ruled in" later cases, and the right has boon decided not to bo transfer 
"able. A raiyat’s right of occupancy resting upon legislation and custom alone is 
not derived from the general proprietory right given to the zemindar by the 
Legislature, but derogates from and qualifies that right. Whatever the raiyat 
has, the zemindar has all the rest which is necessary to complete ownership of 
the land ; and, amongst other rights, he must have such a right as will enable 
him to keep possession of the soil in those persons who are entitled to it. The 
raiyats have no powci* to transfer their riglit to havcj)o.sso 88 iori of, and to use the* 
soil, for their own benefit — (Bibi Sohodwa v. Smith, 12 B. L. R., 82; 20 W. R., 
139.) In other cases the fj^-ansferablity appears to have been decided with reference 
to tho original nature of the holding. Thus iiihas been laid down that a khud^ 
iusht raiyat with a right of occupancy may transfer if there is fb custom autho- 
rizing such transfer ; that is, if nis original holding was transferable, since at 
the of ‘this decision there coukl ho no custom which would affect tho new 
right of occupancy created by Act X of 1859 — (Chandra Kumar Roy v. Kcdar- 
mani Dasi*, 7 W.«R., 247 ; Narendra Narain Chowdry v. Ishan Chundra Sen, 13 
B. L. R,, 274.) In several other aases the same test of transferability is applied 
or referred to, namely, the original natui'e of tlie tenure — (Juggut Chvnder Roy 
e. Ramnarain Bhuttacharjee, 1 W, R., 126 ; Unnopurna Dasi v. Ooma Churan 
Das, 18 W. R., 55 ; Srecram Bose v. Bissonath Ghose, 3 W. R., Act X, 3.) And 
in most of the casos in which a right of occupancy was decided not to be trans- 
ferable, the original tenure was not transferable, and Sir Barnes Peacock said*in 
the Full Bench case of Ajoclhya Persad v, Musst. Emam Bandee Begum, 7 W. 

auestion settled by a intended to alter the nature of 

Fmf B 6 noh.-^Not trans- the jote by giving the right of occupancy. It has been 
ferable, ipso faoto. decided by a Full Bench of the High Court of Cal- 

cutta that the statutory right of occupancy is not transferable as such. This 
decision is grounded upon the personal nature of the right. Thus Chief Jnstioe 
’ Conch says : “ It is a right to be enjoyed only by the person who holds or culti^ 

, votes and pays the rent, and has done so for a period of twelve years,” And 
Ogam t ** The ordinary construction of the words (in section 6 ) appears to me 
to.be that the right is only to be in the person who has occupied for twelve yearSi 
aid it was not intended to give any right of property which could bd^trans&rred. 
,$lle question, as I liave answered, is solely upon the Act, and independent df 
existence of any enstom” — (Narendra Narain Roy Chowdry v, Ishan Ghnndra 
; C jSsUf iS B. L. R*, 274%t p. 288 ; 22 W, R., 22.) This view is more fully develO|M 
the following ext^t from the judgment of Mr. Justice Phear in the oeeo Of 
Son^wa v. Smith, 20 W. R., 139 ; “ As the authorities stand, tbifl dnestion 
^ ^ nicety, and in considering it there is need to boar lu mied 

hetweoo the zemindar and the raiyat axe not generally the 
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8(8 those between the Engli^ landlord and tenant. No doubt the zemindar has 
been made by legislative enactment the*proprictor of thc*land which forms his 
zemindari, and as regards his khamary neej-jote or seer land, it may be taken that 
the cultivator of the soil has generally no other rights than those which he obtains 
as a tenant by contract with the zemindar, but with regard to the raiyati lands 
which constitute the bulk of his zemindari, it is much otherwise. Then, while 
the zemindar is still the pioprictor of the land, the raiyats of the village, as the 
combined effect of custom and legislation, have in most, if not ' .i all cases some 
right to cultivate the raiyati land of the village, which is altogether independent 
of the zemindar, and which, in the case of a raiyat having a right of ocoupanoy, 
is a right to occupy and use the soil, quite irrespective of any assent or permis- 
sion on the port of the zemindar. This riglit resting upon legislation and custom 
alone, is not derived from the general proprietory right given to the zemindar 
by the Legislature, but is, as I understand, in derogation of, and has the effect 
of cutting down and qualifying that right. I may say tliat, in ray conception , 
of the matter, the relation between tho zemindar’s right and the occupancy 
raiyat’s right is pretty much the same as that which obtains between the right 
of ownership of land in England, and the servitude or easement which is 
termed profit a pret^drvy although I need hardly say the raiyat’s interest is 
greatly more extensive than a profit a prendre. It appears to me that the 
raiyaufl is the dominant and the zemindar’s the servient right. Whatever the 
raiyat has, the zemindar ha^ all the rest which is necessary to complete owner- 
ship of the^land : tho zemindar’s right amounts to the complete ownership of tho 
land subject to tho occupancy raiyat’s right, and the right of tho village, if any, 
to tho occupation and cultivation of ^.he soil, to whatever extent these rights 
may in any giyen case reach. When these rights arc ascertained there must re- 
main to the zemindar all rights and privilege^ of ownership which are not incon- 
sistent with or obstructive of them. And amongst other rights, it seems to me 
clear that he must have such a right as will cnfthle him to keep the possession of 
the soil in those persons who are entitled to it, and to prevent it from being in- 
vaded by those who are not entitled to it” — See Regulation VII of 1799, section 
15, clause 7. It was held in an early case that the customary right to occupy 
as long as tho raiyat paid the customary or agreed rent could not be tmnsferred, 
and the zemindar was held entitled to possession as* against the transferee— 
(^aboo Prasaniio Kumar Tagore r. Ram Mohiin Dass, S. 1). A. (1855), 14, refer- 
ring to Haringtori’s Analysis, Vol. Ill, 434, 465.) The right dealt with in this 
case may be the right of the Jehudkashty or an analogous right which has grown 
up out of mere occupancy. The right of occupancy acquired by a cultivating 
raiyat under section 6 of tho Bengal Act, VIII of 1869, cannot be transferred 
either by a voluntary sale, or gift, or by a sale in execution of a decree— 
(iWarkanath Misser v. Hurish Ohunder 4 I. L. R., Cal., 925.) 

** As regards the mode of transfer,” says Jackson, J., “ it is clear there is no 
The mode of transfer ground for distingnishing a voluntary sfido from a sale 
makes no diffS^renee. jn execution. If a sale by a private contract would 
validly pass a right of occupancy, then a sale in execution of a decree would 
equally pass it and vice versd. So far then I think the case is clearly governed 
Iby the authority of tho Full Bench ruling,” The sale of a jote in execution of 
a decree against the jotedar does not prove it to be transferable, nor doetii» ^0 
purchaser acquire a right of occupancy by his purchase where the is 
dependent on custom, but is a mere creature of the Rent Law— (Kripan^tb 
V. Diwal Chand, 22 W, E., 169; Earn Chtmder «. Bhola Natli, 

200; Sheik Amoen Baksfa «. Bhjm Mtindle, 22 W. E., 493; B. 

Hjrea v. Mimshi Moveoniddun, 24 W. E., 6; eeh also 25 W. E., 104;'lfaicdo 
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Boy Mahabir Porsad, 11 W. B*f i Frossi v. Sporjo Santa Aohaijee^ 
15 W. R., 152 ; DwarSa Nath v, Kanayo» Sirdar, 16 W. B., Ill ; Bootee Sing v, 
Moorat Sing, 20 W. R,, 478.) But see sections 65 and 108 poet* 

But the right of occupancy is transferable where custom allows it. See 
Bat the riffht ie trana- sections 178 ,(3) and 183 ; (see also Joykishen v. Bajkishen 
farabie by ouatoxn, 1 jg,. 153 (3 R. J, p. J., 224 ; Sriram Bobo v . Bisao- 
nath Ohose, 3 W. R. (Act X) 21.) As a general ride it has been laid down by 
the judgment of a Full Bendh that when a tenure was not transferable before the 
passing of Act X, the passing of that Act would not have the efEoct of rendering 
ft a transferable tenure ; but that ruling specially exempts cases in which rights 
of occupancy or tenures of a similar description were transferable by local custom. 
It has never been ruled that under no circumsiance can a right of occupancy 
be transferred — (Nukoo Roy v. Mahabir Persad, 11 W. R., 405.) In the Full 
Bench case of Narendro Narain Chowdry v. Ishan Chundra Sen, Couch, 
C. J., observes ; “ The question, as I have answered, is solely upon the 
Act^ and independent of the existence of any custom.” But in order to make a 
right of occupancy transferable, it must be shown that it is so transferable ac- 
cording to the custom of that part of the country in which the tenure is situat- 
ed ; where no mention is made in a dowl of any right to transfer, the existence 
of the power to transfer cannot be presumed — (Unnopuma v. Oma Chum, 
J18 W. R., 55; Musst. Shunkerputee v. Mirza Saifoolla, 18 W* R., 607; 
Bootee Sing v. Moorat Sing, 20 W. R., 478.) Ih Joykishen v* Rajkishen, 

V 1 W. R. 153, the Court observed : “ In every district of Bengal there is 
a different custom, and this question (whcthei; the tenure is transferable by 
custom) can only be decided by reference to local custom. What is the custom 
in Lower Bengal is not so on the eastern and the northern parts, .and vice versd* 
In some parts the khudkast tenants are allowed to sell without reference to 
their landlord ; in other parts the practice has not been allowed ; and the only 
method by which ^he question in •each case can be decided, is by reference to 
local custom and not by the evidence of a few antagonistic witnesses. We there- 
fore remand the case to the Judge for the purpose of a local investigation, made 
with regard to the custom that prevails in that part of the district in which 
these lands are situtate.” In Chunder Kumar v, Peary Lall, 6 W. R. 190, the 
Court (Travor and. Campbell, JJ.) remarked: “The Judge has held as a fact 
that the custom of Hooghly does not sanction the transfer of khoodkast-jotoS, 
That point has not been brought before us, and as the fact depends upon 
evidence we cannot inteifere in special appeal. We think it right to say, 
however, that a custom of this nature need not be absolutely invariable ; it pan 
be proved by evidence amounting to much less than this. Moreover the case 
which the Judge cites from the Sudder Reports refers to Moorshedabad and not 
to Hooghly, and therefore can be no authority for proving a custom in the former 
disirict.” So in Joy Kishen v. Doorga Nai^in, 11 W. R., 348, the Court said : 
♦♦It has been found in evidence that jummas such as the one held by the 
def^podants Nos. 3 and 4 are, by custom of this particular village, transferable ; 
ttietb was no necessity for the witnesses to fix any particular time from which 
such tenures became transferable from one party to the other. It was sndioient 
that there was evidence, which the Principal Sadar Amin haa credited of the 
|ig(j|4^ui^ of the custom (and this evidence, we may remark, he has given, very 
reasons for crediting) to establish the fact that there is at present the 
referred to and that no evidence to the contrary %as adduced. It 
. .iSeetns jte us that this was legally sufficient evidence, and that we have no powmi 
in spcNsial appeal.” But the custom must be a custom that s ales 
e^QEcoted in spite of the landlord, and proofs of instances of sale must be such 



-mH8rBfcABiLn!lr"o. c*] the %EKGAL TENAHCt ACT. 


127 


that thb sales toibk place without the consent of the zemindar and still held 
good. In Bibi Sahodra c. Mr, MaxwelllSmith, 20 W. R., 139, Phear, J., observ- 
ed : “ The Judge says, that he arrives at the conclusion that the transfers from 
the raiyats to the defendant upon which the defendant relies are proved ; and also 
that these raiyats had tenures which they were capable of transferring. But it 
appears veiy clear that in dealing with the evidence, the Lower Appellate Court, 
very seriously misapprehended the force of a considerable portion of it. We 
refer to the evidence of sales held in execution of decrees, the evidence consisting 
partly of parol testimony, and partly we believe of certificates of sales. But in 
all these instances of sales, so far as they have been -brought to our notice, the 
sales were sales in execution effected at the instance of the zemindar himself ; 
and consequently they could not be evidence of the right on the part of the 
raiyats to transfer without the assent of the zemindar.** So in Bootee Sing v. 
Moorat Sing, 20 W. R., 478, Phear, J. remarked : “ Both the first Court and tho 
Lower Appellate Court were agreed in thinking that the defendants Nos. 1 and 2 
had failed in proving that they had an old gorabandi right to their jote ; bu^ the 
Lower Appellate Court, upon the evidence which it refers to, was of opinion that 
those defendants had gained a nght of occupancy under the rent law, and that such 
a right of occupancy was in their village and in their neighbourhood recognised 
as a transferable right, irrespective of the will of the zemindar. It seems to 
us more than doubtful whet^her any evidence could establish that a bare right ■ 
of occupancy under tho Act was transferable irrespective of the will of the ze- 
mindar. But however this may be, we are quite clear that the evidence upon which * 
the Subordinate Judge bases hitf opinion is insufficient for that purpose. All 
the transfers to which ho refers are in terms transfers of a gorabandi ripht ; 
therefore the subject which was transferred by*them was something very differ- 
ent from tho bare occupancy right to this land, which was all thjtt the Subor- 
dinate Judge found to bo the right of the first two defendants. This being so, we 
think the Subordinate Judge was wrong in holding that the transfer of the land 
in question from the first two defendants to the defendants of the second party 
was valid against the zemindar.’* The custom must be clear and well defined 
(Dwarkanath v. Harish Chundcr, I. L. R. 4 Cal, 925). 

There is nothing unreasonable in the custom by which the tenure of khui^ 
hasht raiyat, who has built a puoca house on his land and has acquired a right of 
oficupancy under section 6, Act X, is a transferable tenure — (Chunder Sumar 
Roy V. Kedar Mani Dasi, 7 W. R., 247.) According to the custom of tho Hoogly 
district, a tenure granted for building purposes is transferable — (Banco Madhub 
V. Joykishen, 12 W. R., 595, which confirm tho opinion of the senior judge, Kemp, 
J,, in the same case reported in 11 W. R., 354 ; compare also Doorga Persad v. 
Bindavan, 15 W. R., 274 ; Nidhi Kristo v. Kistarini, 21 W. R., 386.) A hadiim or 
mourasi holding is something very much larger tlian what is known as a right of 
occupancy under the rent law ; and where, according to the custom of the country, 
such a holding is a transferable tenure, the purchaser takes the whole of the rmhts 
of the previous holder against the zoramdar — (Nnnda Kumar v, Lakshmi Piia^ 

' 23 W. R., 36.) The existence of a custom in a particular district, however, by 
which a right of occupancy in such a district is transferable, will not justify thi^ 
holder of such right in subdividing his tenure, and transfering different para 
of it to different persons ; and in case of such transfer, the zemindar is exititled 
to treat the transferees as trespassers, and eject them— fTirthanud Thakoot 
Hutty Lai Misser,' I. L. R. 3 Cal. 774.) 

The following atatistics of private sales of occupancy rights were bited by 
Statistiqs of looai Bengal Government fyom the Appendix to the pub- 
lished Export On the Registration Department in Bengal 

< 188 |* 82 i 
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Statement showing the number and mine of Rf/otti holdings transferred by 
registered deeds of sale in each Registration District of the Lower 
Provinces of the Bengal Presidency for the year 1881-82. 
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The Lientonaiit-Qovernor tben argued : 

** These statistics prove that not ''only in every district of Behar, but in 
every district of these Provinces (except Darjeeling, where altogether oxcep* 
tional conditions prevail) occupancy rights are now more or less freely sold as a 
matter of private agreement without objection on the landlord’fa part, and we 
know from independent evidence that many of the districts in which the custom 
seems most firmly established arc those in ivhich ryots are best off. It is true 
that about 16 per cent, of tlie purchasers of octMipancy rights are mahajuns ; and , 
this is a fact which haf^ created misgivings as to the ultimate effect of formally 
recognizing the transferable chaiacter of occupancy rights. That is a danger, 
however, for which it is believed some provision has been made in the earlier 
portions of this letter, and with which I am to deal at greater length farther 
on. Here I am to ohs(*rve that it is now quite too late for landlords to object 
to a cu.stom which already seems, ivithout any opposition on their part, to have 
taken root in the agrarian economy of the Province. 

Although, howev(3r, landlords may be out of court in their objections to the 
recognition of the freedom of sale of occupancy rights, this question remains — Is 
it desirable to give to the custom generally the formal sanction of the law, and 
if not generally, then to what extent ? The Lieutenant-Governor has no doubt 
whatever that the law may recognize free sale throughout Bengal, and if he had 
doubts on the question as it affects Behar, those douJ)ts would have been removed 
by the unanimity of impartial local opinion in favour of the proposal, and by the 
evidence afforded not only by the Kegistration statistics refeired to above, but 
by the following figurca statement of tlie extent to which occupancy rights 
in Behai* were sold during the last three years in execution of decrees in the 
various Civil Courts : — * . 


Sales of ocmpancy holJhigs in ilie districts of the Patna Pivision^ in execution of 
^decrees, during^the years 1881, 1882, and 1883. 


UxsTBior. 

1880. 

1881. 

1882. 

Number ofj Selling 
holdings price. 

Number of 
holdings. 

Selling 

price. 

Number of 
holdings. 

Selling 

price, 

‘ . 

Patna 

Ora 



Saran 

CbumraniQ 

porbhunga 

itozofferpore 

Total 

72 

02 

696* 

2*7 

132 

] 813 

Ba. 

9,627 

8.076 

n.9H8 

3,610 

2,116 

18,463 

71 

32 

924* 

291 

145 

1,628 

Bs. 

7,667 

1,209 

23.033 

8,160 

2,310 

16,286 

97 

67 

1,174* 

460 

141 

1,693 

Ba. 

14.466 

4,875 

10,722 

18,565 

2,659 

22,406 

2,082 

49,180 

3,091 

68,656 


68,683 


“ It may be added that in the Monghyr and Bhagulpore districts, which, 
though not -portion of the Patna Division, are usually considered portion of 
91, 184, and 102 occupancy holdings were sold in each of the above years 
respectively. , 

** It will thus be manifest that occupancy rights are now saleable in eve:)^ 
^strict of Behar both as a matter of private agreement, and compulsorily in 
*$ati&faotion of debts but even bad this not been so, it would have been difiBoult 

\ J ' * * JlminSing 
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to justify, on one of the main principles of the Bill, any distinctive practice in 
two paHs of the same Province. On a review of the whole question, then, the 
Lieutenant-Governor cannot but conclude that the balance of argument is in 
favour of extending to Behar the recognition of the right, which the circum- 
stances of Bchgal Proper not only justify, but dcnjaiid. As observed by the 
British Indian Association in 1878, the recognition of thc^ right of transfer would 
create a direct int.crest in the improvement of tlic soil, would stimulate cultiva- 
, tion, would tend to establish a substantial [)easant proprietory, would give a 
valid security for the realization of the landlord’s rent, and, by increasing the 
marketable value of the land, would lower the rato of intci-ost when the ryot 
has to borrow. Those are all advantages which cannot be lightly foregone ; and 
Mr. Rivers Thompson therefore does not contest the wusdom of this portion of 
the Bill, the more so as its operation would be made the subject of watchful 
supervision.’* 

It was however pointed out by the author of this commentary in the • States- 
man*— an argument which the British Indian Association promptly adopted an<f 
upon which they based their last petition to the Government of India — that the 
Lieutonant-Govemor has missed tlie point in tlieso retiums, that the sales of which 
he pmduced statistics were dependent on the landlord’s consent, and that they do 
not show that a custom has gixiwn up whore sal(‘s are effected without the 
consent of the landlord. Fiyther enquiries w(Te therefore made and their results 
are embodied in the Appendices to the Government of Bengal Report of 1884 
on the Tcn'ancy Bill. They justified the adverse criticisms, because the result 
according to the Government Report of that year, vol. I, p. 18, is: ‘‘Wherever 
throughout these provinces, the custom * 0 ! freo^ sale is well established, there, 
occupancy rights arc bought and sold without interference on the part of the 
zemindar. The utmost extent to which intcrffirenco proceeds is the levy of a fee, 
when the purchaser’s name is registered (which it often is not) in the landlord’s 
sherista.** * • 

Right of occupancy is saleable in rent decree and heritable.— A right 

of occupancy is hoivever saleable in execution of a decree for its rent (sections (>5 
and 162-1G8) and is also heritable (section 26).' 

Effect of transfer of holding by an occupancy or a settled raiyat.— 

Tlfere has been considerable discussion as to the olTect of a transfer of a holding 
in which the tenant has only a riglit of occupancy, and wdiieh, as we have seen, 
cannot itself bo transferred. In Joy Kishen Miikerji v. Raj Kishen Mukerji, 5 
W. R., 147, the zemindar sued for possession against the transferee, contending 
that the transfer gave the transferee no rights. It was lield that the landlord 
could not evict the transferee so long as the njcorded tenant or his representa- 
tives paid the rent, but that he was not bound to recognise the transfer or take 
rent from the transferee. The effect of this decision is to keep the right and 
liability in the original tenant, the transferee being regarded as a lessee of tho 
occupancy holder. Other decisions agree in this view — (Ajoodhya Persad v. Musafc. 
Emam Baudee Begum, 2 Ind. Jurist, 192 ; B. L. R., Supp. Vol., 725, S. C. : 7 W. 
Bi., 628 ; Rani Durga Sundari v. Briudavan Chundra Sarkar Chowdry, 2 B, L, 
R., App., 37 ; 11 W. R., 1C>‘2 ; Suddye Purira v. Boistub Purira, 15 W. R., 261 ; 
Dwarka Missree v. Kanye Sirdar, 16 W, R , 112). This in fact is consistent witb 
the principal that an occupancy raiyat may lease — (Jumeer Gazee v. Gunai 
Mundlo, 12 W. R,, 111 ; Bibi Sohodwa v. Smith, 20 W. R., 139) j or grant a 
mokurari lease without rendering his lessee liable to ejectment— (Dumree Sl^ik v. 
Bissesvariall, 13 W. R., 291). Again it has been hold that the transfer is not 
a forfeiture— (Gora Ohund Mustafl v. Borada Ptrsad Mustafi, 11 W. R.i 94 ; 
Buddy*? Purira v. Boistub Purira} 16 W. R., 2G1 ; Owarkanath Missree v. Kanyo 
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Sirdar, 16 W, R., H2). In Hnirihur Mookerjee t\ Jadoo Nath Ghose, 7 W. R,, 
114, it was said that a tenant with a right of occupancy could not transfer his 
title without possession as against tho zemindar or talukdar ; that if a raiyat 
having non- transferable tenure quits possession and gives over the land to a 
stranger, he may be treated as having abandoned his rights in tho land, or as a 
tenant-ut-w'ill whose tenancy is determined, and that the landlord may sue to 
have it declared that no interest vests in a purchaser from such tenant. In one 
of the latest cases on the point, however, a vieAv somewhat diiteront to those 
before referred to is tak^n — (Bibi Sohodwa v. Smith, 12 B. L. R., 82). In this 
case Mr. tlustice Phear treated a transfer neither as a forfeiture by the original 
raiyat nor as conveying a riglit to tlie transferee ; he held the transferee to be a 
mere trespasser as against the zemindar, wlioni he considers entitled to keep his 
own tenant in possession and to evict the transferee, who cannot plead as against 
the zemindar to resume his occupation. “Tho defendant,” observed Phoar, J., 
“ is in actual possession of the soil, tilling and using it for his own benefit, and 
'*he has got himself into that situation under colour of an alleged transfer to him, 
effected by certain raiyats of their right to have possession of, and to use tho 
soil for their own benefit ; but upon the plaintiff’s case these raiyats had no 
power to make such a transfer of their rights, and therefore so far as title in 
himself is concerned, derived through this transfer, the defendant clearly has no 
right to the possession. Then, can the defendant say that, as rqgards the plaintiff, 
the transaction of transfer, although it failed to pass any riglit to tho defendant 
himself, yet served to place tho defendant’s possession under the protection or 
sanction of his grantor’s right ? I think not ; hecauso I cannot extend tho mere 
right of occupancy beyond tho right cVn the part of tho person entitled to it, to 
occupy and till the soil, either by himself or his seiwants, or by his lessees or 
licensees, it «?., at the furthest, by persons wdio arc in some degree subordinate to 
him, and under his control, t hrougliout the whole time of the possession. Now 
it is very plaii\. on the jilaintiff’s facts, that, as between the defendant and his 
grantoi’s, the defendant cannot possibly be in any degree dependent upon them 
in the matter of tlie possession, because he ha.s obtained from them a complete 
transfer of all thoir rights. It appears to be almost absurd to hold that a zemin- 
dar in such a case as that made by tbc plaintiff, where no matter of estoppel 
occurs, is obliged to treat the possession of one, who is, and whom he knows to 
be, entirely free of all dependence upon his raiyat, as being the possession of 
that raiyat ; and I think I could, if it were necessary, sliow that serious mischief 
might iu practice ensue from, the application of this doctrinti. Thus on plain- 
tiff’s facts, I arrive at the conclusion that the defendant has no title himself to 
the occupation of tho soil, and that his occupation of it cannot bo justified by 
the force of his grantor’s title. Therefore in ray opinion the defendant is an 
entire stranger to the soil, and a trespasser; and the zemindar, as owner, has a 
plain right to evic;t him, in order to protect the possession, if in so doing he only 
exercises a riglit of ownership which is not in conflict with the raiyat’s right of 
possession. ^ Then does the act of 7’ocovering back tho possession from a stranger, 

who, as against the zemindar, is wrongfully holding it, conflict with the right 
to that po.ssessiou on the part of the raiyat, who voluntarily parted with it ? It 
appears to me plainly not ; for the only riglxt, if any, which under tho circum- 
stances tihe raiyat can have left to him, is to regain tho possession from tho 
zeiuiiidar after tho iaf ter has recovered it from the stranger ; because ho 
> ^crtaiiily could not himself recover it from the stranger to whom he had trans- 
r fermi it for valuable consideration. And* if he had no right, as against tho 
«cmu|dar, to transfer the po^ession, surely no right of his to the possession can 
M infringed by tho zemmdar s claiming the ^possession from the transforoe, 
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though possibly on being obliged to refund 4;ho purchase money, he may turn 
to the zemindar, and successfally mflintain fchat his ineifecfcual attempt at 
transfer did not cause him to forfeit his original right to occupy the land.” In the 
Full Bench decision of Narendra Narain Chowdry v. Ishan Chandra Sen^ 13 
B. L. B., 2V4, which may be treated as a full settlor of the question, it was held 
that an attempt to transfer a right of occupancy *l)y a rriiyat, who quits his 
occupation and ceases himself to cultivate or hc)id the land, may be trcjated as an 
‘ abandonment of the light so as to entitle the landlord to evict the transferee. 
In his judgment in this case Mr. Justice Phear said : “ I ought howqyer perhaps 
to remark with regard to an observation which has .lieen made in the case of 
Bibi Sohodwa v. Smith, that it was obviously Aot the intention of the Bench 
whiqh passed that decision to say anything judicially as to wliether or not the 
grantors or transferors of tlio jotc in that case still Jia,d, in tlie events which had 
happened, any riglit to retpnrc possession of the land at the hands of iho zemin- 
dar. All that that decision decided was that whatever tlic rights of the trans- 
ferors as against the zemindars might he, those rights did not prevent the 
zemindar, under the ciicumslauces of the case, from recovciing possession of 
the land from a stranger.” 

The right of two or three joint tenants of a raiyati tenure held under the 
plaintiffs was sold in execution of a decree of a Civil Court, and purchased by 
A who continued the former holders in immediate occupancy of the lands. The 
plaintiffs sued for po.ssession. No special custom allowing the transfer in the 
district of bu<di tenures having been proved, lleld^ that there was no transfer 
by the sale to A of tlie ocjcupanisy rights of the raiyats ; that the raiyats had, by 
agreeing to liold under A, abandoned their rights of occiq)ancy as much as if 
they had gone away from the land, and that therefore plainliffs were entitled to 
hhas possession — (Dwarkaiiath r.'linrish (Jhundcr, 4 C. L. R., 430; I. L. B., 
4 Cal., 925.) 

There is no presumption that any tennrfc hold is not a tyansforable tenure 
and a landlord who sues for hhas possession on the 
nuB o proo . ground that, a tenure was not transferable must establish 

his case as an ordinary plaintiff. — (Doya Chand ih Anund Chundor, I. L. R., 
14 Cal. 382), The correctness of this decision is ci tremely doubtful. The 
learned Judges (Prinsep and Beverley, JJ.) observe: “In the course of the 
argument some cases liavc been cited from the Weekly Reporter, but it is impos- 
sible for us to apply the law laid down in those cases because in none of them 
are the facts stated. We are of opinion that the case of Dwarkanath v. Hurish 
Chunder is not applicable. In that case it was admitted or found that the defen- 
dants had occupancy I'ights, and the learned Judges of this Court in their judgment 
proceeding on the Full Bench case, Narendra Narain v. Ishan Chunder, held 
that it was for the defendant to prove that such riglit was transferable. There 
is nothing in that case to establish the proposition now contended for that it is 
for the tenant or the person who claims to be the tenant to establish his right 
to retain the land in any suit brought against him by the zemindar, or when- 
ever the zemindar may think proper to call upon him to show his title. In our 
opinion the plaintiff is bound to start his cose.” But the Court forgot that the 
Full Bench, Narendra Narain v. Ishan Chunder, held that the occupancy right 
is a creation of Act X and is not transferable i;p8o facto. It is therefore on the 
party who assorts that it is transferable to prove that tact; Suppose an occupancy 
right is proved in a suit like the above and the question is whether it is trans- 
ferable the proper test would be to see who would fail if none would offer 
evidence ? Assuredly, the tenant or the purchaser who is treated as a trespasser 
in Bibi Sohodwa v. Smith cited above. The effect of the decision under com- 
ment has been practically to di&turb the settled cose law on the point. 
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The existence of A custom in a particular district by wbich rights of ocett- 
When transferable by P^'^^y in such district are transferable, will not justify 
ctuJboS? is subdivision the holder of such right of occupancy in subdividing his 
permitted P tenure, and transfering different parts of it to diffei'ent 

persons ; and in case of suclj transfer the zemindar is entitled to trdiit the tmns- 
ferecs as trespassers and eject them — (Tirthanund Thakoor v. Mutty Lai Misser, 
I. L. E., 3 Cal., 774.) 


Registry of the transferee’s name : — In any case in which a raiyati hold- 
ing is tiunsftrable, it is not necessary 'tliat the transfer should be registered in 
the sheristaof the landlord — (Taramani v, Birgvan, 1 W. R., 8C ; Wogma Chunm 
V, Hari Prosad, 10 W. R., 101 ; 1 B. L. R. S. N., 7 ; Joykishon v. Doorga Narain, 
11 W. R., 348; Karoolal v. Luchmeeput, 7 W. R., 15). See, however, section 
73, post. 


Recognition of transfer by the landlord.— If the landlord registers the 
name of the transferee or his heirs, no question of the validity of tlio transfer 
will arise, such registration amounting to a recognition of the transferee — (Amin 
Buksh V. Bhyro Mundal, 2*2 W. R., 493) ; so by receiving rent from the transferee 
with the knowledge of the tinnsfor, a recognition may tako place — See ante, pp. 
85-87 ; or by making the transferee a party to a suit for nmt and accepting a decree 
against him jointly with the transferor. — (Ram Kisliore v. Krishna Maul, 23 W. 
R., 106). But the acceptance of rent paid by the transferee as marfuhvaree is 
no recognition — (Khudiram v, Rokhini, 15 W. R., 197 ) ; nor the acceptance of 
rent paid by the transferee without notice* that Ko claims to pay I’ent by right 
of transfer. — (Gourlal v. Ramcsvui*, 6 B. L. R. Ap. 92), 


Sub-l-etting. — See section 85 and notes and section 178 (3) (e). 


23 . Whaa a raiyat has a right of occupancy in respect of 
Bigbta of roiyat to land, hc may use the land in any manner 
reweot of use of land, inrhich docs uot materially impair the value of 

the land or render it unfit for the purpo.so of the tenancy ; hut 
shall not he entitled to cut down trees in contravention of any 
local custom. 


This section must be read with section 178 (3) (6) which prescribes that 
nothing in any contract between tlie landlord and the tenant, after the passing 
of this Act, shall take away, or limit the right of an occupancy raiyat to use 
land as provided by this section. 

The statutory right of occupancy under Act VIII of 1809 (B.C.) cannot 
, What the oocupancy be extended so as to make it include complete dominion 
raiyat cannot do. land, subject only to the payment of a rent liable 

to onhancement. The landlord is still entitled to insist that the land shall be 
used for the purposes for which it was granted ; and although the Court in such 
cases will be disposed to place a liberal interpretation on the nghts of the tenant, 
it will not sanction a complete change in the mode of enjoyment— -(Baboo Lai 
Siahn r. Beonarain Sing, 2 C. L. R., 294 ; I. L. R., 3 Cal., 781). 

This case was distinguished in Prosunno Kumar Ohatterji e. Jagunnath 

'^rwWhoewido. - 9* where the land, with the consent 

i . I'h® zemindar having ceased to be agricultural, and the 

built a homestead or used part of it for tanks or gardens, the 


the tenure waA held not thereby ohatogedi ‘ nor the tenant thereby 
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deprived of any right of occupancy which he might have ti^pquired, ** It is true/' 
observes the Court, “that the ruling in the case of Lai Salioo v. Deonaiain Singh, 
1. L. B., 3 Cal, 781, seems rather opposed to tliis view ; but the latter case is 
very distinguishable from the present in this respect — that there the land was 
still in a state of agriculture ; aud what the Court held was, that the tenant had 
no right, without the landlord’s consent, to alter the agricultural nature and use 
of the land. But here the use apparently has already been changed. A large 
portion at least of the laud is no longer agricultural, but used fur ii\e tanks and 
gardens. In such a case it would seem thajb the rule laid down by Mr. Justice 
Ainslio in 6 W. R., Act X, would not apply, and. that the building of a pucca 
house upon land which has ceased to be agricultural, could only have the effect of 
imprpving the value of the property and giving the landlord a better security 
for his rent.” Where a tenant has been guilty of a breach of duty in the use 
of his land, such as making a tank in it, building ou it improperly, or changing 
the character of the cultivation, such conduct does not necessarily oporate as a 
forieiture, so as to render the tenant liable to ejectment. The tenant of an agri- 
cultural holding planted his jote with mango trees to the knowledge but without 
the consent of his landlord, thus changing the character of the land. More than, 
three years afterwanls the landlord sued for a mandatory injunction to have the 
mango trees removed. Hold, that having stood by for more than three years 
aud allowed the tenant to spend his labour and capital upon the land without 
taking any action in the matter, the landlord was not entitled to a mandatory 
injunction — (Noyim Misser v. Bupikuu, I. L. B., 9 Cal, 609 ; 12 C. L. R., 300), 
No tenant taking land is entitled, without some specfic agreement on the 
subject, to change the nature of the land, or to make any permanent alteration 
in the state of the landlord’s property. If a person wishes to lease lands for the 
purpose of making bricks, that should bo •the subject of a special agreement 
between the parties in the same way as when parties take lands for building 
purposes — (Anund Ooomar Mookerjie. Bissonafli Banerji, 17 W. B., 416). So in 
a suit for a perpetual injunction against tho principal defendants to stop the 
business of brick-making carried on by tliem on lauds which they had taken 
Under temporary leasevS from their co-defendants, who w'ere holders of small jotes 
within the plaintiff’s zemiiidari aud to recover damages for alleged injury done 
to the lands, whc're the evidence showed such a continued use of the land for 
75 years for the purpose of brick-making as raised a strong presumption of 
acquiescence on the part of the landlord, and that, so for from injuring the land, 
the defendants had placed it in a better condition than it liad been in previously. 
Held that no case had been made out for the issue of an injunction — (Mr. Peter 
Nicholl V, Tarini Churn Bose, 23 W. R , 298 ; see 2 W. R., 157 j 6 W, R. Act 
X, 40 ; 8 B. L. B., 242, App. 70 ; 11 B. L. R., App. 41 ; N. W. P., H. C. Rep. 
F. B. 119, 125). 

A raiyat with a n'ght of occupancy may build a pucca house on his land, or 
do what he likes with the land, so long as he does not injure it, to the detriment 
of the landlord — (Nyamootullah Ostagur v. Gobind Churan Dutt, 6 W. R., Act 
X, 40). 

Materially impair the value of the land. — Sec Chapter IX ‘Improve- 
ments,’ post. Section 76 gives what are ‘ improvotuents ’ instead of being ‘ de- 
terioration ’ and section 77 provides that a raiyat at fixed rates and an occnpaucy 
raiyat may make those improvements, such improvements include construction 
of wells, tanks aud other works of irrigation and storage^ thus supi^seding 
Tarini Chum v. Debnarain, 8 B. L, R., App. 69 1 Koonjo Bihari v, Sheta Baluk, 
I Agra F. B. 119 j Jewa Ram v, Fnlleh Sing, 1 Agra F, B. 125 j Sheo Churun 
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S A)l- lElep. 2S2; they also include the erection of a suitable 
'with out-oilices thus superseding partially Shiv Das v. Bamundas, 
8 B, ^37 ; 16 W. B, 360; Jnggut Chunder u. Bshan Chundor, 2 W. R. 
2^0$ Prbsunno Kuniaid v. Sheik Button^ 1. L. R.^ 3 Cal., 696; Babo Lai Sahoo 
<?. Deonarain, I. L. R., 3 Gal. ^ 787 ; 2 C. L. B. 295, and adopting NyAmutollah v. 
Oobind Chunder, 6 W. R. (Act X) 40; Beni Mad hub v. Joykiahna, 7 B. L. R. 
152 ; 12 W. R. 495 ; Brojonath t\ Stewart, 8 B. L. R. App. 51 ; Durga Pershad 
Brindabun, 7 B. L. B. 15&, ‘ unfit for the purpvoses of tenancy ’ — i, e., for the 
purpose of agriculture. TJio improvements do not include excavating earth for 
tifaking bricks — (Kadambini v. Nobiii Chunder, 2 W. R. 157 ; Anand Kumar v, 
Bissonatb, 17 W, R. 416. Bui sec Peter Nicholl v, Tariui Chumn, 23 W. R. 
298). 


Not entitled to cut down trees, etc. — Does this moan that he is not en* 
He can ordinarily cut ^ down trees except when custom allows him 

down trees unless pro* to do so ; or does it mean that, as a rule, he is entitled to 
hibited by custom. cut down trees but Avheu there is a custom to the con- 


trary, e. g., that the trees Ixdong to the landlord, he is not entitled to do so ? 
The text which immediately precedes is, that he may use the land iu any maiinor 
consistent with certain purposes; this power is ilien limited by a prohibitory 
clause that when there is enstom to the contrary, ho ig not entitled to cut down 
trees. The case law on the subject is rather unsettled. 

A zemindar has a right to the trees gn>wn in his land by the tenant, who, 
Th. oa«e law on the though ho may enjoy tl.i> benefit of the growing timber, 
Bubject of his power of has no j)OWor to cut the trees down. The zemindar may 
cutting down trees. have his title in the growing trees declared — (Sheik 

Abdool Rahaman v. Dataram Bashee, Sp. W. R., 367) ; so in 1. L. 11., 2 All., 896, 
it has been held that tj*ces accede to the soil, and pass to the landholder with 
the land on the 'tev,minatioii of a tenancy, and unless the tenant uses, during the 
term of his tenancy, his privilege, where lie has it, of removing the trees, he 
cannot do so aftarwards ; he would then be deemed a tresjiasscr. (Compare also 
Ohatoorbhuj Tewari v. Syud Villaet AH Khan, 8p. W. R., 223; Mussl. Ameorun 
V, Musst. Sunjeda, 11 W. R., 226). The latest decision on the point, however, is 
that of Goluk Rana v, Nobo Sundari Dasi, 21 W. R., 341. The lease in this 
case was a peshevshi sunnud, or grant at a quit rent, of one and a half beeghas 
of hunahastou and waste jnugle land; and after specification of boundaries, 
the deed goes on to recite : Within those limits 1 have given to yon to cultivate 
as a jote this land ; having brought it into cultivation at your own cost, you 
shall yearly pay me the fixed annual peshoushi jumma of Rs. 2-8. Having paid 
rent into my zemindari kutcheri, you, your sons, and your sons’ sons and 
descendants in succession shall continue to hold the laud defined above. The 


pesheushi jumma shall never be changed. Therefore I give yon this pesheushi 
Bunnad. Birch J., observed: “There is nothing peculiar in this country about 
the form of this lease. It corresponds to the ‘ emphyteusis ’ of the civil law, 
which was an assignable inheritable right in a certain tract of land capable of 
yielding fruits by virtue of which, aud in return for the payment of a yearly 
(juit rent, the holder during the continuance of his right possessed absolutely 
the entire use and also tho fruits thereof. The reasons for granting these per- 
petuid leases are thus assigned by Domat, and 1 have po doubt that the same 
reasons actuated proprietors in this country who had tracts of waste land to 
* „ |^is|)|ose of. and led tlxem to confer gmnts of a corresponding nature at a low 
V'reht^ * Section *>44.^^For since ^thc ownei^ of bari*en lands could not easily find 
V, tenants for them, a way was invented to give ip perpetuity auch kind of laadsi 
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on condition that the grantee should estivate* plant, and iitlpi^ve 

them as the word emphytensis signifies. By this agreement the pr<^^|it^r.finda ; 
on his part his account by assuring to himself a certain and pei*petual ren4N>tna 
the perpetual tenant finds likewise his laying out his labour and indu^tiry'to 
change the fa^e of the ground and to make* it fruitful/ He goes on to say 
(section 549) ‘ that by gmng the land and reserving the rent, there is, as it 
were, a partition of the rights of property between t^p owner of the land and^ 
^ the perpetual tenant. For the owner who grants the perpetual lease remains 
master in so far as to enjoy the rent which he has resonved as the frait of his 
own proper lauds by which he retains the chief right of propei4y, which is that 
of enjoying the thing as owner of it together with the other rights which he has 
reserved to himself. And the perpetual tenant on his part acquires the right of 
transmitting the estate to his successors for ever, of selling it, giving it away, 
alienating it with the burdens of the rights which the lessor of the rights has 
reserved to himself, as also a right to plant, to built, and to make what other 
changes ho shall think proper for im])roving the estate, which are so many rights 
of property.* The relations existing between the plaintiff and the defendant m 
the case before us appear to me accurately defined in the last section quoted. 
At the time the grant under consideration was made the land was waste and 
jungle. No rights wore reserved. To enable the grantee to cultivate he first 
had to cut down and root oul»the original jungle, and he was free to ^dant trees, 
or sow crops as ho thought fit. So long as he obtained his rent, the grantor 
could not interfere with him. There being an expresf^ grant, the question of 
custom need not bo considered. * I can find only one ease in which the point 
before us has been raised ; the report of that cqse, W. R., 18fi4, p. 367, is so 
meagre that it* is of no importance to us : what the nature of the raiyats' lease 
was in that ease is not stated, and it has not bttjti cited as an authority. It may 
be the custom in some parts of the country tl^at is between the zemindar and 
ordinary raiyats, holding under terminable leases, the right to growing trees is 
with the zemindar; with that question wo have nothing to do. Wo have simply 
to decide whether the plaiiitiff-talukdar is the owner of the trees, the subject of 
this suit. In my opinion such a claim is untenable. The zemindar has, under 
such circumstances as are disclosed in this case, no more right to the trees jdant- 
ed J)y the defendants than he has to the crops sown by him.’* 

obUgaMon ot rairat 24. An occupancy-i’aiyat shall pay rent 
to pay rent. Jqj. holding at fail’ and equitable rates. 

Section 5 of Act X of 1859, and Act VIll of 1809 (B.C.)t bad : “ Raiyats 
having rights of occupancy, but not holding at fixed rates as described in the two 
preceding sections, arc entitled to receive pottas at fair and equitable rates. In 
case of dispute, the rate previously paid by the raiyat shall bo deemed to be fair 
and equitable, unless the contrary be shown in a suit by either party under th© 
provisions of this Act.” This provision is divided in the present Act into three 
parts, viz.j sections 24, 27 and 35. 

The grounds of enhancement set forth in section 30 (and possibly in section 
29) are all subject to tl;ie limitation of this section and section 35. Under no 
circumstances can a raiyat, with a right of occupancy, be called upon to pay 
more tlian a fair and equitable rent — (Noor Mohomed v. Huree Prosuuno, \ 
Sp. W. R„ Act X, 75) ; and in determining what is fair and equitable the ^ 
Court may take into consideration the rise in wages ; but it does not neces^* 
sarily follow that because wages are double what thpy were, and the necessaries 
of life have risen, that the old rent is fair and equitable under the altered state 
of circumstances — (3avi v, Jeetoo Meah, Marshy 86). In a suit to enhance the 
18 ^ 
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mie Of re*%t of an ocoaipancy raiyat, the solo ground being an increase in the value 
k of the pi'oadce, the words fair and equitable ” in section 5 are to be construed 
as eq uivalent to the varying expressions “pergunna rates,*’ “rates paid for si- 
milar lands in the adjacent places,” and “customary rates,” and mean not the rate 
ob tainable by open cominojcial competition, but the prevailing ratfc payable by 
the same class of raiyats for lands of similar description and with similar advan* 
tages in the places adjacent. If the customary rate of the neighbourhood had 
not been adjusted with reference to the increased value of the produce, and an , 
adjustment is requisite in consequence of a rise in the value of the produce caus- 
ed simply by a rise in tbe-prico, and by causes independent both of the zemindar 
and raiyat, the rule of proportion to be adopted in such adjustments is that the 
old rent should bear to the increased rent the same proportion as the former 
value of the produce of the soil calculated on an average of thi’ee or five years 
next before the date of the alleged rise in value bears to its pwjsont value — 
(Thakniuni Dasi v. Bishessur Mukei*ji, 3 W. R., Act X, 29). If the rent of a 
raiyat consists partly of money and partly of services, — an obligation to cultivate 
a|id supply indigo at a certain price, — the value of Buch contract would have to 
be estimated and added to the old rent, and the aggregate value would form a 
term in the proportion. (16., Norman, J., p 95). This rule of proportion should 
be adopted only in the absence of any recently adjusted porgunna enstomary 
rates ; and either party is at liberty to prove any special circumstances tending 
to show that the application of the rule of proportion will work injustice. (Ib. 
Maepherson, J., p. 48). A claim to enhancement baseil on the increased pro- 
ductive power of land, or on the increased valtie of its produce, can only take 
effect in cases whero the neighbourfng rates of rent liave not accommodated 
themselves to the altered state of circumstances, — wbore.in shortj all the raiyats 
together are paying less than the fair rate of i^nt ; and to such cases, the 
wnciple of the Full Bench Ruling in the case of Thakoorani Dasi would apply. 
But where there already exists a guide to what is a fair rate of rent, the 
precedent is inapplicable — (Sreesh Chunder v. Assimunessn, 7 W. R., 234). 
The rule of propoHion as laid down in the Full Bench case of Thakoorani Dasi, 
applies only to cases in which the sole ground of enhancement is an increase in 
the value of produce, and to cases in wliich the rates have not adjusted them- 
selves to altered circumstances. It is inapplicable to cases where the value of the 
iij^roduce has not only increased, but the productive powers of land have dccreas- 
i and the expenses of cultivation have increased also. In such cases the value of 

f e present decreased average rate per bigha, calculated on the produce of three 
five years, must be found ; and it must be contrasted with the average value 
the produce before the decrease in the productive powers calculated in the 
ftme way, and the increased present cost of production, as contrasted with the 
lotiner cost per bigha, must be ascertained also. When these data are ascertain- 
ed the formula to be applied will stand thus : The average value of the produce 
before the decrease in the productive powers of the land will be to the average 
value,, of the present decreased produce, minus the increased cost of production 
as ihe reut previously paid will be to that which the land ought now to pay— 
(Showdamini v, Shookul Mahomed, 7 W. R., 94). 

For the rule of proi)ortion laid down by the Great Rent Case, the present 
Act has substituted another rule similar to it. See section 32. 


. from «yic. 25. An occupanoy-raiyat shall not b© eject- 

spsoified ed DjT his landlord from his holding, except in 
f execution of a decree for ejectment passea on 
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(a) that he has used the laud comprised ip. his holding in a 
manner which renders ft un&t for the purposes of the 
tenancy, or 

(d) that he has broken a condition consistent with theprovi* 
sions of this Act, and on breach of which he is, under 
the terms of a contract between himself and his land- 
' lord, liable to be ejected. 

This section should be read with sections G5, 89.and 155 and 178 (1) (c). 

Section 05 provides that an^ccupaucj raiyat shall not be ejected for arrears 
of redt. 

Section 89 provides that no tenant shall be ejected from his holding, except 
in execution of a decree. 

Section 178, sub-section (1) (c) provides that no contract made with the 
landlord, cither before or after the passing of the Act, shall entitle a landlord 
to eject his tenant otherwise than in accordance with the provisions of this Act, 

Section 155 prescribes that (1) a suit for the ejectment of a tenant shall not 
be entertained unless the landlord has served a notice on the tenant specify- 
ing the particular misuse or breach requiring the tenant to remedy the same and 
to pay componsatiou for it aftd the tenant has failed to comply within a reason- 
able time with that request, (il) a decree in such suit shall order the amount of 
compensation or the remedy of the breach or misuse, 'and fix a time for paying 
the compensation, or remedying the bre^jh or misuse. 

Unfit for •the purpose of tenSincy. — Sec section 23 and notes. 

Breach of condition consistent with the provisions of this Act. — If the 

condition be iucousisteut with the provisions of tlie Act, its broach will entail 
no consequences. But if the condition be cousisfent with the Act, its breach will 
subject the tenant to forfeiture. Hence if the occupancy raiyat sublets and the 
subletting falls in with section 85, no forfeiture will take place. 

Disclaimer. — Will a disclaimer deprive the occupancy raiyat from his hold- 
ing P See pp. 1()-12 ante. Plaintiffs broughta .suit for ejectment on the allegation 
thllt their tenants had failed to come to a settlement in respect of a certain jote, 
and that a notice to quit liad thei’eupou been 

(tenants^ in their written statement denied the lanj^^Hjpitlc. The lower 
found that the jote belonged to the plaiiitilfs, andWj^Keiidants had been 
still are in the possession of the same as tenant/^y^HUmissed the suit on 
ground that the service of notice had not been prjti^m^Beld (on second 
that inasmuch as the cause of notice must bo bai^«^pPl^iomething that acciS^BWt 
antecedent to the suit, the denial by the defenda#!®^ their landlord’s title in the 
written statement would not Entitle the plaintiffs to a decree on the ground of 
forfeiture.— —(Prannath v. Madhu, I. L. It., 13 Cal. 96). The plaintiff in 1870 
brought a suit for rent, in which the defendant set up and filed a permanent 
howladari lease, but admitted that he held at the rent alleged by the plaintiff, 
and that suit was decreed. The Court thinking it unnecessary to decide the ques- 
tion of the validity of the tenure set up by the defendant. In a suit brought after 
a notice to quit, which was found to be invalid, to eject the defendant and for a 
'^'declaration that he had no s|Kih permanent howladari tenure as alleged, the 
defendant again sot up the howladari lease under which he admitted he bad paid 
a fibred rent to the plaintiff. Held that though the defendant repudiated liis par- 
ticular holding which the plmt^ attributed to Himi he did not quoetton the 
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e intifi’g right to receive the retifc, and therefore did not in any sense repudiate his 
dlord’s title. "What he did anioimted to merely questioning the right of the 
landlord to enhance the rent, which was not such a disclaimer as would result in 
law in a forfeiture of his tenure. The plaintiff therefore was not entitled to 
eject the defendant without j^iving him a proper notice to quit. Vivian v. Mout. 
L. B>. 16 ch. 730 distingui&ied, on the ground that the principle on which it is 
based is wholly inapplicable in Bengal. Babu v. Krishnanath, I. L. R., 8 Bom. 
222 dissented from — (Kali Krishna v, Gholamali, T. L. R., 13 Cal. 248). 

26. If a raiyat dies intestate in respect of a right of occu- 
Deroiution of ocou- pancy, it shall, subject to any custom to the 
i»noy.right on death. contrary, dcscond id the same manner as other 

immoveable property : provided that, in any case in which under 
the law of inheritance to which the raiyat is subject, his other 
property goes to the Crown, his right of occupancy shall be 
extinguished. 

The occupancy right is thus expressly made heritable. Under the old Acts 
in Ajodhya Pershad v. Musst. Imambandi, 7 W. R., 528 (F. B.), the Chief 
Justice (Sir Banics Peacock) questioned if an occupancy right is necessarily 
heritable ; so in Jateei*am Surma v. Mungloo Surma, 8 W. R,, GO, a distant rela- 
tion of the deceased iniyat was not allowed to succeed by inheritance, and set 
aside the arrangement by the zcmiucbir letting the lauds to another tenant. 
These questions arc now settled otherwise by positive law. As to transfer of 
occupancy rights otherwise tlian by succession, see pp. 123 — 144 ante, A right 
of occupancy is however made saleable in execution of a decree for its rent. See 
sections 65, 162, 164— 166. c 


Enhancement of Rent. 

(See the question of settlement of rent discussed in the Introduction, ante,) 

27. The rent for the time being payable by an occupancy- 
frewimptionasto fair raiyat shall bc presumed to be fair and equi* 
■adeg.ttitabierant. table Until the Contrary is proved. 

A raiyat with a right of occupancy is entitled to hold his land upon papng 
a fair and equitable rent. The law presumes that the rent at present paid is 
fair and equitable, and this rent cannot be enhanced except after service of notice 
under section 14, and upon one of the grounds stated in section 18 of Act VIII 
of 1869 (B.C.)— (Issur Ghoso v. Hills, W. R. Sp. 148; Thakurani Dasi o Bis- 
sessar Mukerji, B. L. R., 1 Sup. Vol., 202 ; 3 W. R. (Act X), 110). For further 
explanation see sections 35 and 24. 

Tot the time being payable. — The benefit of the presumption will always 
: be in favor of the tenant. This section does not purport to protect the landlord 
but the tenant ; when therefore the tenant has been paying a higher rent 
his old, and the landlord wants to stop him by sotting up a presumption under 
^is section, the time must not be less tlian three years. See proviso 1 of section 
29 fend notes. 
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28. ^ Where an oocupancy-raiya* pays his rent in money, 

Bestriotion on on- his rent shall not he enhanced except as pro* 

banoemexLt of money- * * 

rente. vided by this Act. 

Docs tMs mean that whon'an occupancy Vaiy at fiays rent in kind his rent 
can be enhanced otherwise than by this Act ? Of course the provisions of 
enhancement in the present code apply to money nenis only. Is enhancement 
of hhaoli rent possible under the general principles of laws, L e., otherwise tliau 
under this Act ? 

29. The money-rent of an occupancy raiyat may he en- 

EniAncement of rent lianced by Contract, subject to the following 
by oontroot. Conditions : 

(а) the contract must he in writing and registered ; 

(б) the rent must not be enhanced so as to exceed by more 

than two annas in the rupee the rent previously pay- 
able by the raiyat ; 

(c) the rent fixed by the contract shall not be liable to 
enhancemeaat during a term of fifteen years from the 
date of the contract : 

Provided as follows — . 

(i) Nothing in clause (a) shall prevent a landlord from 
recovering rent at the rate at which it has been actu- 
ally paid lor a continuous period of not less than three 
years immediately preoedir^ the period,for which the 
rent is claimed. 

(ii) Nothing in clause (3) shall apply to a contract by 
which a raiyat binds himself to pay an enhanced rent 
in consideration of an improvement which has been 

* or is to he effected in respect of the holding by, or at 

the expense of, his landlord, and to the benefit of 
which the raiyat is not otherwise entitled ; hut an 
enhanced rent fixed by such a contract shall be pay- 
able only when the improvement has been effected, 
and, except when the raiyat is chargeable with de- 
fault in respect of the improvement, only so long as 
the improvement exists and substantially produces its 
estimated effect in respect of the holding. 

(iii) When a raiyat has held his land at a specially low 
rate of rent in consideration of cultivating a pBrtir 
cnlar crop for the convenience of the landlord, no- 
thing in clause (ft) shall prevent the raiyat from 
agreeing in consideration of his being rdeased’6x>m 
the obligation^ of cultivating that crop, to pay such 
rent as he ma^ dieem fair and equitable. 
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Tliis Act providesior the entemcement of money rent only and in two ways,tn 0 . 

Enhancement possible V. contract or by^ suit, and under section 28 enhancement 
breontraot or suit. oi money rent is not possible except in these two ways. 
The contract again must be (a) in writing and registered, which is subject to 
proviso (I), (h) must not allpw an enhancement of more than two annas in a rupee, 
i, 0 . of one-eighth of the existing rent which is subject to provisoes (II and 111), 
and (c) shall not be liable to a further enhancement during the fifteen years 
next. The fifteen years rule applies also to enhancement by suit, see section 37. 
The first of these conditiqns make an addition to sections 17, 18, of the Regis* 
tration Act (III of 1877).^ A lease at an enhanced rent for less than a year is 
exempt for registration nndof clause (c) of section 18, but would now be regis- 
trable under the present section. Tho proviso attached to this condition is that 
if the raiyat had been actually paying rent at a higher rate continuously for three 
years or more ho would be precluded from pleading that the contract was not 
registered or in writing. So that if a landlord can peacefully realise a higher 
l^nt for at least three years, this provision will not afPect him. Tho proviso (I) 
implies that if the raiyat had been actually paying a higher rent for less than 
three years, the landlord will not be entitled to claim it, unless he has shown 
that the raiyat made a contract in writing and registered it. This, however, 
is inconsistent with section 27 which provides that the rent for the time being 
payable shall be presumed to be fair and equitable. If a raiyat had been paying a 
rent (higher than his former rent) for two years, under section 27 of the Act, 
that rent ought to be presumed to be fair and equitable. Condition (a) of section 
29 modifies this provision by providing that tho term during which the higher 
rent is paid must not be less than three ;years. Section 27, however, is meant for 
the benefit and protection of the tenant ; the presumption will therefore always 
arise in his favour. If tho landlord wants to avail himself of the presumption as 
against the raiyat, ho must show that tho higher rout has been paid at least 
for three years. 

Condition (h) controls the whole section. Even if the contract be in writing 
and registered, tho enhancement must not be more than two annas in a rupee ; 
where however a higher rout which exceeds this limit is stipulated by a written 
and registered contract, it will operate only to the extent of the limit. This con- 
dition will not apply when an improvement has been made by the landlord to the 
benefit of which the raiyat is not entitled ejKsept by paying an enhanced rent, and 
the improvement must be substantially effective — See sections 76 to 83 of the 
Act, This condition is also subject to proviso (in ) — See section 56 of Regula- 
tion III of 1793. 

Condition (c) relates only to the after-effect of the contract. Whatever be 
the term of the contract, for tho next fifteen years no further enhancement is 
possible. It is doubtful, however, if this condition will avail when a contract 
of progressive enhancement is made. Suppose the contract is that a higher rent 
shall be paid for ten years, and then a still more higher rent for another ten 
yeirs, and so on. Will the bar of fifteen years apply ? The wording of the 
section will not make such a contract inopciative, though it must be said that 
a iwtriact of this nature would be against the spirit of law. 

** It is considered that it would be destructive of the objects of the Bill if 
'oocup^cy raiyats were left perfectly free to deprive themselves by their contracts 
, lilite right to hold at fair and equitable rates secured to them by the law. But 
; ^ other hand, absolutely to prevent such contracts, it is thought, involve too 
•i great an interference with the freedom of the parties. A middle course hg a ao* 
ocspdinil^iy bw adopted.'’— (S.,0. B. III.) « 

has \mn added at the instance pf the Hon’ble Jufr, Evans. , 
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Hfty bo OnlUtnced by contract. — ^Wheu tke enhancement is made by a com- 
" promise in a rerit suit, though it is based upon a contract 

premise ^oy^SrWtoatSn between the parties, such contract is not contemplated by 
Is not contemplated by this section, otherwise registration of tho compromise 
this eeotion. ^ would have been necessary. So a rate fixed by arbitra- 

tion in a suit for arrears of rent, where the parties Iiad agreed to submit their 
claims to arbitrators — (c/ Madhu Majlii v. Rajah NUmaiii Sing, 18 W. R. 533). 
j It is doubtful if tho case of a* gradual assessment is the 

not contemplated 
tbii section. 


by 


subject of this section and ^whether the limitation 
prescribed by clause (c) will apply to it. 

Where a potta iu its terms expressly stipula'tes for an increase of rental 
according as tho lands let are brought under cultivation, and a measurement taken, 
a landlord is entitled to recover such increased rent as agreed upon in the 
potta without serving upon the tenants any notice under section 14 of Bengal 
Act VIII of 1860— “(Nistarini v. Boiiomali, and Dinonath v. Bonomali Ohat- 
terji, I. L. R., 4 Cal., 941; Dwarkanath v. Baburam, II 0. L. R., 320, 
I. L. R., 9 Cal., 72.) Assessment of rent according to the area in tho occupation 
of the tenant is the subject of section 52 and not of this section : Where a land- 
lord sues for rents on account of land found to bo in defendant’s possession 
in excess of tho quantity mentioned in the kabuliyat, which provides that 
if on measurement tlic actiml area is found to bo in excess of that mentioned 
therein, the raiyat will pay for tho whole land at tho rate specified, he is not 
requii*ed to issue a notice under this section, for tlje raiyat is not holding 
or cultivating land without a wiitten ongiigement or under a written engage- 
ment not specifying any period — (Ham^Narain v. Gumbeer, 19 W. R., 108). 
The necessity. of serving notice of enhancement does not cease, because the 
defendant pays a higher rent for the moic^r of the defendant’s tenure to a 
person other than tho plaintiff — (Shaik Neamut Ali v. Shaik Abdool, 2 Hay, 443). 
A lease from generation to generation gavo the* bounclaxdes of •the land leased, 
estimated the area thereof, and fixed a certain rent per bigha. It contained a 
condition that if on measurement the actual quantity of land should turn out to 
be either more or less than the estimated area, tJie rent should bo increased or 
decreased in propoi-tion at the same rate per bigha. In a suit for enhancemont 
of rent on the ground that the land leased contained more than the estimated 
nifmber of bighas, the lease being one which did not specify tho period of the 
enhancement, lield that notice of enhancement was noeessaiy under the Bengal 
Act VIII of 1869, section 14. In a previous suit tho present plaintiff had sued the 
defendant for the amount of rent originally fixed in the lease, and the defendaut 
claim^ in that suit to have the rent reduced in accordance with the terms of 
the lease, and a measurement was thereupon made, which showed that the quan- 
tity of land hold by tlie defendant was in excess of that named in the lease : that 
auit was decided in favor of the plaintiff for the rent claimed. Held, that the 
measurement adopted by the Court in the former suit was not, as regards the 
amount of the excess binding upon the defendants, and that even if it were, the 
fact of such measurement would be no sufficient notice of enhancement to the 
defendant— (Ekram Mundlo v. Hullodhur Pal, I. L. R., 3 Cal, 271). Defendant 
held 29 bighas and 83 bighas of land : the former admittedly as tenants to tho 
plaintiffs, the latter they claimed to hold rent-free. Plaintiffs brought a etiit 
for arrears of rent on the 29 bighas and the 83 bighas pursuant to a notice of 
enhancement, service of which they failed to prove, and the suit was dismissed 
on that ground. In special appeal plaintiffs contended that the suit yiiiM for 
assessment and not for enhancement, ^and that po notice was necessary. Held 
that haying (as by the Bent Ltpir ^y were entitled to do) treated the suit 
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originally as one for* enhancomfent, it was too late to shift ground in special 
appeal — (Rash Bihari v, Khettra Nath, 1 C. L. R., 418). 

Where land is let for the purpose of clearing jungle, or other reclamatioa^^ 
on this ground, or any ‘other ground mentioned in the 
nS noflSble, wheM^Sai l^iuse* a reduced rent is provided for the fifst few years, 
rent ia provided in are- and. it is said that the rent is to be at a certain rat^s the 

0 ama ion ease. ,rent, such rent is not to liable to enhancement-*T(Hnro 

Prosad v. Chundee Ohariin, I. L. R., 9 Cal., 505 ; 12 C. L. R., 251 ; Soorasundari 
V. Golamaly, 19 W. R., 05, P. 0.) 

One of the holders of an under-tenure having agreed with his immediate land- 
Oontracts of enhance- enhanced rent should bo paid in respect of 

xnent by aco-ahorer mar the tenure, the enhanced rent fixed was paid for- some 
bind others. years, when default being made, the landlord brought a 

suit against all the joint- holders for arrears of vent at the enhanced rate. ILMf 
that the landlord was entitled to rent at the rate claimed, until circumstances 
were shown from which it would follow that the rate claimed was not the fair 
and equitable rate payable. Held, further, that the holder by whom the agree- 
ment to pay the enhanced rent was made, was not solely liable to pay that rent, 
but that the tenure was also liable, and that if it could bo shown that the other 
holders had acquiesced in the agreement they were otherwise responsible— 
(Burhunnnddi v. Mohan Chunder, 8 C. L. R., 511.) * 

The defendant being, under a settlement originally obtained fi'om the Go- 
Bffeotof a contract vejmment, bound to pay a particular rent to the plaintiff 
upon previous decrees, subsequently to^^that settlement obtained an ijara 

from the Government, the plaintiff, in 1877, sued to enhance that rent and 
obtained a decree upon which a com])romise was made, tho defendant agree- 
ing to pay a higher rent for thd years 1281 and 1282. Tho defendant having 
paid no rent for 1283 and 1284, plaintiff sued for tho arrears at jthe higher 
rent. Held thal^ bo proper proceedings for enhancement having been taken, a 
fresh contract with the defendant entered into, the spociul arrangement came 
to an end at tho expiration of 1282, and the original arrangement revived, abd 
therefore the plaintiff was not entitled to demand more than tho original rent 
payable — (Burhunnddi v, Mohan Chunder, 8 C. L. R., 511). On the' 25th 
January 1884, the plaintiff obtained a decree against the defendants for 
assessment of enhanced rent. Shortly afterwards the defendants executed 
a kabuliyat, at a reduced rate, for eleven years ending the 31si Assin 1282 (16th 
October 1875). After the term had expired the plaintiff sought to recover rent 
from the defendants at the rate settled by the decree of 1864. Held, that the 
decree had been superseded by the subsequent arrangement, and tliat the plain- 
tiff could not recover rent at an enhanced rate, except under the provisions of 
Bengal Act, VTTI of 1869— (Gobin Chunder v. Gour Chunder, I. L. R. 6 Cal., 
759 ; 8 0.L.R.,161). 

Enliancemeiit of two annas per rupee —The money rent whicb is subject 
of enhanoemant by contract under this section is the actual rent payable by the 
vaiyat. Where, however, ho pays a nominal rent, his enhancement is not, 

1 presume, to be governed by this section. In chur and dorah land subject 
to the oncroachmont of rivers, as long as the raiyat has not acquired the right of 
occupancy he shall be liable to pay such rent for bis holding as may be agreed on 
l^twieenhim and his landlord. But after he acquires a right of occupancy, 
UiB shall be subject to the rules of chapter V, where if after he acquires a right of 
occupancy his land is washed by the rivea?, aud he does not retain his lien upon 

payment of vent to, the landlord, the Ismd if reformed may be resettled 
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with him upon fresh terms and no question of Enhancement arises. But if ha 
retains his lion by payment of a nominal rent, when his land reforms, he is 
bound to pay the old rent or such rent as the land will bear. It would be in- 
equitable in that base to apply the rule of an enhancement of 2 annas per rupee 
upon the nontinal rent, and restrict the landlord fropi further enhancement for 
the next fifteen years. 

30. The landlord of a holding held at a monejt rent by an 
Bohanoement of rent ocoupanoy-raiyat may, subject to the provi- 
**^*"“‘ sions of this Act, institute a suit to enhance 

the rjBut on one or more of the following grounds, (namely) : — 

(а) that the rate of rent paid by the raiyat is below the 
prevailing rate paid by occtipancy raiyats for land of a 
similar description and with similar advantages in the 
same village, and that there is no sufficient reason for 
holding at so low a rate ; 

(б) that there has been a rise in the average local prices of 
staple food-crops during the currency of the present rent. 

(c) that the productive powers of the land held by the raiyat 
have been increased by an improvement effected by, or 
at the expense of, tlie landlord during the currency of the 
present rent ; 

(d) that the productive powers of the land held by the rai- 
yat have been increased by fluvial action. 

Explanation . — “ Fluvial action ” includes a change in the 
course of a river rendering irrigation from the river practicable, 
when it was not previously practicable. 


, The old section ran thus ; “ No raiyat having: a right of occupancy shall be li- 
The old section enhancement of the rent previously paid by him, 

except on some one of the following grounds, namely 
That the rate of rent paid by such raiyat is below the prevailing rate payable by 
the same class of raiyats for land of a similar description and with similar ad- 
vantages in the places adjacent ; that the value of the produce or the productive 
powers of the land have been increased otherwise than by the agency or at the 
expense of the raiyat ; that the quantity of land held by the ra^t has been prov- 
ed by measurement to be greater than the quantity for which rent has been pre- 
viously paid by him.’* (Section 17 of Act X of 1859 and section 18 of Act VIII 
of 1869 B.O.) 

Under the old law the word * rent ’ in section 17 or 18 meant both a money 
rent as well as rent in kind. The Rent Commissionera 
hMdevcloped.®*^ ^ for the first time proposed to separate the rules of en- 
hancement of money rent from rent in kind. 

Section 22 of the Rent^ Commission Bill provided: “Subject to the .other 
Bent Ooaunisslon. provisions of this Act, a landlord is entitled to enhance 
the rent payable to him in money by a raiyat for land in 
which such raiyat had a right of occnpancy.” Suoh rent may be enhanced upon 
any one or more of the foUowing grounds, and not otherwise : (1) on the ground 
19 
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Ua,i tho rate of rent •paid by suth raiyat is bolowtfae prevailing rate payable by 
ibe same class of raiyats for laud of a similar description and with similar advan<* 
tages in the vicinity ; (2) on the ground that the quantity of land held by such 
raiyat has been shown by measurement to be greater than th#quantity for which 
rent has been previously paj^d by hkn ; (3) on the ground that the productive 
powers of the land held by such raiyat as compared with such powers at the 
subsequent time, have increased otherwise than by the agency or at the expense 
of the raiyat And from causes not merely temporary or casual; (4) on the 
ground that the prices of produce in the locality or at the usual markets as com- 
pared with similar prices at the time when the rent was fixed or at any subse- 
quent time, have increased* otherwise than by the agency or at the expense of 
the raiyat, and from causes not merely temporary or casual. 

The Bengal Tenancy Bill No. I proceeded upon a different line : It assumed 
BT Bill No I “that there are at least in some parts of the country 

certain mtes of rent generally recognized as the rates 
’^yable by occupancy tenants for the various classes of land held by them. 
Where this is so it would, it is presumed, be not very difficult for a revenue- 
officer to ascertain those rates, and then starting from them as a basis, and 
taking into account such changes in the productive powers of the soil and in the 
prices of produce as may have occurred since they were fixed, to. prepare tables 
of the enhanced rates, which subject to allowanqp in exceptional cases, might 
fairly aud equitably be demanded by the landloi'd for each class of land under 
the existing conditions, , The revenue-officer, it is thought, might further show 
in his tables the average gross produce of each* class of land and its estimated 
value. Supposing this to be done, tfle Civil Courts would be relieved almost 


entirely of those economical and staf istieal enquiries which at present are involv- 
ed in enhancement suits. They* would accept tho rates and produce statistics 
shown in the tables as pnwd/«aV correct for lands of the classes to which the 
tebles referred, and might restrict themselves to ( onsidering the comparatively 
simple and limited questions as to whether the particular lauds in question in 
the suit belonged to tlie class alleged, arid whether there was any exceptional 
circumstances connected with tliem which would require tho rent to be dxed 
at a different rate from that set down in the table. It is of course well under- 


stood that there would be many parts of the country for which, owing to the 
non-existence of recognised rates of rent, or to the great varieties of the soil, *no 
such tables could be prepared, and further that, oven where it is possible to pre- 
pare such tables, their preparation must be a work of time. With a view to 
these considerations, tho Bill has been so drawn as to provide, first, in snbdivisioSL 
B of chapter VI for suits to enhance money rents where a table of rates has Imn 
prepared, and, secondly, in subdivision C for such suits where a table of rates 
jbas not been prepared,” — See sections 62 to 73 of the Bengal Tenancy Bill 
No. I, and also sections 74 and 75. An inquiry, how- 
B T.BillNo II. ever, showed “ tliat an authoritative table of rates could 
be prepared by the Government of Bengal only for eXr 
cepMohal tracts, and no other general method has been submitted to us for placing 
feefore Courts the information with respect to productive powers of the lan(5 
^hich would enable them to apply the rules for enhancement on the ground pf 
in those powers. But the zemindars objected to the total elimination 
cl this as a legal ground of enhancement, and as it was part of the old law, it 
been retained* Bnhaticements on this groudd when the increase is Caneed 
r % thelandlord’s improvement will be facilitated by the system of enquirjr and 
provided for hereafter ; but enhancements on the ground of inornaie 
; powers caused by fiuvisl action jviU still, we fear, be Jiahla W the 
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* tame diffictiUy, catiBed by the absence of any proof of the former productive 
powers of the soil, as bas rendered this ground of enhancement futile in past 
years. On the other hand enhancement on the ground of prices would be greats 
ly facilitated by the preparation of authoritative priije lists by the Local Oo- 
vemmont. it should be explained that the price lists of staple food crops are to 
be taken simply as indicating a general rise or fall in prices, and without any 
reference to the particular crop grown on the land, tho rent of which is in dis* 
pate ; and our intention is that the price lists should be worked out very much 
on the principle on which the commutation of tithes according to 'average prices 
is worked out in England as explained at pagtjs 250 et seq of Mr. Justice Fiold^s 
Digest.’* Then sections 41 to 50 of the Bengal Tenancy Bill No. II framed 
provisions of enhancement which are substantially those that we have in the 
present Act. Bill No. Ill made some changes, one of which is that the word 
* village* was substituted for * vicinity* in ground (a) of section 30. 


The landlord of a holding. — * Landlord * under its definition (section 3 
(4) ) is a person immediately under whom a tenaiifc holds, and includes the Go- 
vernment. It therefore includes nn ijaiadar, or dur-ijaradar. Where a party 
took an ijara of an estate while certain raiyats were under notice of enhance- 
. ment, but neither contributed nor offered to contribute 

e jara ar. necessary expenses, ho was held not entitled to share in 

the increased rents — (J. R. Savi v. The Collector of Jossore, 17 W. R., 382.) In* 
deed under the old law it has been held that under section 13 of Act X of 1859, 
and section 14 of Act VIII of liiG9 (B.C.), when any* land is in tho farm pf a 
lessee, the notice of enhancement musl^ issue from the farmer as the person 
to whom the rent is payable — (Binodlal v, Mackenzie, 3 W. R. (Act X), 157; 
Hemchundor t>, Purno Chunder, 3 W. R. (A^it X), 162; Doorga w. Shyamjha, 
8 W. R., 72 ; Watson & Co. v. Nil Kant, 10 W. R., 381) ; and this notwithstand- 
ing an agi’eement between the zemindar and thfl farmer by whjph tho zemindar 
reserved to himself the right of serving notices of enhancement — (Doorga Ohuran 
V. Goluk Chnnder, 23 W. R,, 228.) So a person by whom notice of enhancement 
was served at the time when the rent was payable to him is entitled, either en- 
tirely by a sale or partially by a lease, to convey to the purchaser or lessee 
the rent with tho incident of its being liable to enhanceniout under that notice. 
Th*e purchaser or lessee is not obliged to serve fresh notice of enhancement^ 
Kharkee Roy v, Furzundali Khan, 18 W. R., 144. An ijaradar is entitled to 
enhance the rent of raiyats holding under him, where there is no condition 
OP stipulation in his lease precluding him from so doing — (Doorga Persad v. Joy- 
nafain, 1. L. E., 2 Cal., 474 ; see I. L. R., 3 Bom., 23.) But not a manager 
. appointed under section 243 of Act VIII of 1859 who 

is appointed merely to collect rent and other receipts and 
profits of the land, to carry on the existing state of affaii‘s as the proprietor him* 
aelf had been doing and has no power to issue notice of enhancement — (Khetter 
Mohan v. Wells, I. L. R., 8 Cal., 719 ; 11 C. L. R., 13.) But managers appointed 
under section 96 of this Act may sue for enhancement of rent, — section 98 (3). 
The Act even goes further, because reading this section with section 187 (1), it 
may be fairly argued that even an agent may sue. But see notes under ' 
section. .i 

The ! landlord* in this section means a landlord of the entire 16 annas, Ohs 
Cto>idimrB. proprietors of an estate can maintain a 

- ’ ^ suit for enhancement of his share of the rent witju^t a 

5a^mra^Tmloeho Taran v, Muthora Mohan, Sp, W. R. (Act X), 41 ; 8 R. J, 
J.|203| flo the holder of a ^peeifio share in an estate par- 
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titioned may sue for. enhancement of his share of the rent— Bam Locban 
Petambur, Sp. W, R. (Act X), 111:* 3 R. J. P. J. 97; See Gunga Narain 
V, Saroda Mohan, 12 W, R. 30 ; Bhyrub Mnndle v. Gunga Ram, 17 W. R., 408 ; 
Haradhun v. Ram Newaz, \7 W. R., 414*; Dinabundhn t?. Dino Nath, 19 W. R., 
168. In Raj Chunder v. Raja Ram, 22 W. R., 385, however, a contrary view 
has been taken. In this case it was held that a suit will not lie to enhance 
the rent of an undivided fractional share of a tenure of which the plaintiff 
alleges himself to be the landlord, and it was doubted if the owner of a fractional 
share of a superior tenure was competent to maintain a suit for enhancement 
of rent of a fractional share of an under-tenure subordinate to the former. 
But in Harrish Chunder i\‘ Ram Chunder, 18 W. R. 528, it was held that 
the fact of a hutwara having taken place would in no way prevent a co- sharer from 
enhancing the rent of a raiyat on his particular share, notwithstanding that the 
original arrangement of the jumma had been made on the understanding tliat 
the tenant paid such and such a rent at the time of the partition. One of several 
joint proprietors may, without making his joint proprietors parties, bring a suit 
for enhancement of rent against raiyats holding under him, from whom he has 
been in the habit of realizing separate rents — Doorga Prosad v. Joynarain, I. L. 
R., 2 Cal, 474 ; the leading case on the point is Gani Mahomed v. Moran, and 
Doorga Prosad v. Joynaraian, (F. B.) I. L. R., 4 Cal, 96; 2 C. L. R., 370 which held 
that — One co-sharer cannot enhance the rent of sharp when such an enhancement 
is inconsistent with the continuance of the lease of the entire tenure. Where it 
has been arranged between the co-sharers of an estate and their tenant that he 
8ha^ pay each co-sharer his proportionate share^of the entire rent, each co-sharer 
^ may bring a separate suit against the tenant for such proportionate share. In the 
absence of such an arrangement, no such suit can bo maintauied. Such an arrange- 
ment may be evidenced cither by direct proof, or by usage from which its exis- 
tence may be presumed, and is perfectly consistent with the continuance of the origi- 
nal lease of the entire tenure. But an arrangement of this nature will not enable 
one cd-sharer to sue the tenant for a kabuliyai,for a co-sharor who obtains a kabuli- 
yat is hound, at the request of the tenant, to give him a potta upon the same 
terms, and the grant and acceptance of a binding lease of any separate share can- 
not co-exist contemporaneously with the original lease of the entire tenure. 
The cancellation and determination of the original lease ought not to be presum- 
ed from the mere fact of a separate payment of rent to one or more of the bo- 
eharers. For a full judgment in this case, see pp. 70-71, ante. This decision is 
not applicable where the butwara proceeding did effect such a complete change 
in the nature of the original tenure as to create three new tenancies in the 
of the old one — Sarut Sundari v, Anund Mohan, I. L. R., 5 Cal, 273, A suitijy 
one of several oo-sharers for enhancement of the rent of his own share will not lie, 
althongh he may have been in the habit of recovering the rents of his own share 
'Separately and have joined his co-sharers as defendants — Bharat Chunder v. Kali 
^ Bas, 5 0. L. Rm 545 ; I. L. R., 5 Cal, 574 ; Rajendra Narain v. Mohendra Lai, 3 
, it?. L. R., 21. In a suit for enhancement by one co-sharer, to which the other co- 
eharer was made a party, it has held that one sharer is not competent to issue a 
proper notice of enhancement without the consent of the other co-sharers previ- 
ously obtained, thongh the rent had been paid to each co-sharer separately. Under 
mhhg of the Full Bench, in the case of Gani Mahomed v, Moran, 1. L. R., 
96, he must first establish his right to a sepamte contract to recover 
ilhjjS 'rent separately on his individual share — Kashee Eishore r. Alip Mhndle, 
R., 6 Cal, 149; 7 C. L. R., 107. A suit for arrears of rent at an 
|Ahan|Cd rate brought by all the shareholders will lie, notice under section 
Act/ Tin of 1869 having been issued at the instance of sonie 
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of the persons entitled to the rent — (Chunni Sing v, Heera Mahaton (P.B.) 

1. L. R. 7. Cal., 633 (per Qartb, 0. J., * Pontifex and Mitter, JJ., Morris and 
McDonell, JJ., dissenting) ; 9 C. L. B., 37.) Even if a single shareholder 
can raise the rent of a joint tenant wit ho at the consent of his coparcener, 
he can only -do so in a suit to which all the 16 annas proprietors must be 
made parties — (Gopal v. Macnaghten, I. L. II. 7 (?al., 751.) Two co-sharers*, 
joint owners of a zeraindari, c.an8ed their shares to be separately registered 
in the Collector’s office under section 10, Act XI of 1859. Subsequently one of 
the co-sharers sued certain persons (who held raiyati tenures in the co-sharer’s ze-* 
mindari) for enhancement of rent without making the other co-sharers party. 
Held that no such suit would lie — (Jogendra Chunder i>. Upon Chunder, and 
Hurisji Chunder, I. L. R., 8 Cal., 353 ; 10 C. L. R , 331. A and B were 
taluqdars of a certain village, each liaving an eight annas’ share. A certain 
raiyat hold a jote within the village, in respect of which he paid his rent 
separately — eight annas to A and eight annas to B. A served a notice of 
enhancement on the raiyat, but the notice was signed by A only, and it did 
not appear that the consent of B had been previously obtaiued. A after- 
wards instituted a suit for arrears of rent at the enhanced rate, making B a 
defendant to the suit. Held tliat the notice of enhiincemont was sufficient to 
maintain a suit so framed. — (Bidhu Bhusan v. Komaruddi, I. L. R., 9 Cal., 864). 
The mere fact of there being other co-sharers in an undivided mehal is not suffi- 
cient to put the plaintiff out of court in a suit for enhancement in respect of a 
particular plot of land, and the proper time in such a case is, whether the defen- 
dant tenant has been holding under the plaintiff separately, or under a joint lease 
from the plaintiff and his co-sharers in the mehal. The cases of Guni Mahomed * 
and Jogendra* Chunder distinguished. — (Rash Bihari r. Sakhi Sundari, I. L, R.^ ^ 
11 Cal,, 644). These decisions will help the reader to frame suits of enhance- 
ment by co-sharers. 

• 

Of the holding of an occupancy raiyat. — * Holding * is a parcel of land held 
by a raiyat, and a raiyat is one who has acquired a right 
appUe»*oniy*^to*’raiyat8 ^ ^**'*^^ purpose of cultivation (section 5). 

and agrioultarol lands. This section will not therefore apparently apply to land 
which has been let on lease for the erection of a school or 


church — (Rani Shurooraya v. Blumhardt, 9 W R., 552.) Nor to land situated in 
a town or used for building purposes, and not for agricultural or horticultural pur- 
poses— (Madan Mohan v, Stalkart, 9 B. L. R., 97 ; 17 W. R., 441 ; Rani Durga 
Sundari r. Bibi Orndatunnesa, 9 B. L. R. 101; 17 W. R., 151 ; 18 W.R.,235, 
F. B. ; Brojo Nath v, Lowther, 9 B. L. R., 121 ; 17 W. R., 183 ; Kali Mohan r, 
Kaleo Kristo, 11 W. R., 183; Kalee Kisben v. Srimati Janoki, 8 W. R., 
250; Maharajah Sutees Chunder v. Huri Mohan, 1 Hay, 275.) See noteA. 


Baatoo and udbastoo. 


under section 20, p. 99. Bastoo laud, however, upon which 
the raiyat’s house is built, does not fall within the defini^ 


tion of land for building purposes, and is consequently liable to enhancement" 
under this section — (Naimuddi v. Scott Moncrieff, 3 B. L, R., A. C., 283 ; 12 W; 


R., 140.) In delivering his judgment in this case, Maepherson, J., observed: 
** It is true that some kinds of hastoo lands cannot be enhanced under Act X of 


1869, or Act VIII of 1869 (B.C,), e. c., land in a town on which a house is 


But it is equally true that some kinds of hastoo laud are liable to enhanoetit^t^ 
and^do come under the provisions of the Rent Law, e. g., land on which stsmds 
the house of a raiyat who is engaged in cultivating the surrounding laudc. The 
case of a raiyat building a group of a few huts upqn a small piece of grous;d» ;Us©d 
hy him as his tesidenoe and co^^hedi Ac., and keeping a portion of lands asoii^^Aan 
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(^urtyard of hia houaa) ia quite •different from the c^tse of anindif^o or silk 
facturer^ who may have erected a lar^e number of buildings scattered over a 
large area of ground. In the former case the whole of the raiyats* residence 
with oothan is assessed at hastoo rates; bht in the latter case only those 
blocks of land upon which different parts of factories, such as vats and 
other buildings are situated, are assessable at hastoo rates — Premcliand 
Brown, 6 W. R., Act X. 9^ See sub-clause (f) of clause (2) of section 
7d, and also clause (1) of section 77. Where a lease was granted for 
building purposes by a ^person with a limited interest in the estate, or a 
life tenant, the lessee is not thereby relieved from enhancement claimed 
by a party succeeding to the life tenant — Joggessnr v. Rajendra, 5 W. R., 
Act X, 34. The rent hf a julkiir is not liable to enhancement under this 
section, as no right of occupancy can be acquired in julknrs and tanks 
(see notes under section 20). The Rent Law does not entitle a lessor to 
enhance the rent payable from a lessee on account of a right leased to the latter 
to collect lac insects from trees growing in former’s land— (Gopal Sing v, 
Sum Kuri, 23 W. R., 458.) No suit for kdbnliyat or surhhut will lie un^ 
der Act VIII of 1869 (B.C.) in the case of a house sitnate- 
Souse-rent. ^ town, bat the lessee of a share of a house has a 

right to raise the rent of such share after due notice, and to eject the tenant if 
he refuses to pay the higher rent. “ The suit as it has been brought,’* observed 
Haepherson, J., “ is in the nature of a suit for kuhuliyat — the plaintiff requiring 
the defendant to execute a surkhtit as regards two-thirds of the house. But the 
house being in the town oIE Gya, the provisions (ff Act VIII of 1869 (B.C.) do not 
apply to the case, and no suit for kahuly^lat or surhhut will lie. The best course 
for the plaintiff will be to serve a fresh and distinct notice on Ihe defendant, 
that froiii a date named rent will be i>ayable by him at a certain increased rate, 
ahd that if he fails to pay at that mte ho must quit the premises-^ (Ramlal 
V. Chummon, *24 W. R,, 271)! Plaintiff having served notice of enhance- 
ment in terms of section 14 of the Rent Act VITT of 1869 (B.O.), of certain 
lands held by defendants on which reservoirs and buildings, for the purposes of 
silk filature, had been constructed, brought a suit for such enhancement under 
Act VIII of 1859. The lower Court dismissed the suit, in spite of a statement 
in the plaint that the suit was brought under the latter Act on the ground that 
the rent of the tenure was not euhanceable under the Rent Law. jSTe/d, that the 
lower Court ought not to have refused to decide the suit in the form in which it 
was brought, but ought to hare inquired as to the nature of the tenancy, whether 
it was held at a fixed rate or not. Held further that, although the stiit was 
brought under the general law of procedure, the notice was not vitiated by the 
feet that the reasons assigned for the enhancement were reasons taken from the 
Bhnt Law applicable to the case of raiyats possessing rights of occupancy — (Kumar 
Paresh Narain ij. Robert Watson & Co., 3 C. L. R., 543.) Jn re Thb Col- 
lector of Monghyr r. Hakim Madur Bux, 25 W. R., 136, it was laid down that 
the mere fact that a building has been erected on a piece of land with the 
eimfient of the proprietor, does not give the occupant a right to hold the 
land pefpetually at the same rate. So in re Ranee Durga Sundari v, Bibi 
Omdutunnisa, 18 W. R., 235, it was held that the erection of a building upon the 
la<# with the cCnsent of the landlord does not give to the occupant a light to 
hc|8 the land perpetually at the same rent. A suit for enhancement of rent, in 
^ .pumuance of a notice to pay the enhanced rent or quit the land Within three 
,:te6dUtlis, cannot be maintained where the land in question was originally let by 
auc^et^ of the defendants for building purposes— (Pumo Ohuhder 0* 
.;jSada4 Ally 2 0. L. R., 31.) When the Collector haa issued due notice of ealwwtce** 
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meat, under section 14 of Regulation TIT of 1832, of the jqtnma of lands situate 
in town and subject to that regulation, iCnd on failure by the tenant to actiopt a 
settlement at the revised rate an action in ejectment has been brought, the Civil 
Court has no power to consider whether the new rate of assessment is reason- 
able, or in any way to interfere with the amount of the revised jnmina as fixed by 
the Collector. Where the tenant refuses to acce^il a revised settlement under 
such circumstances, he is to be entitled to a reasonable time within which to 
remove a house 'standing upon the lands in question — (Ram Chundiu v. The 
Government, 6 C. L. R., 3G5). 


Held at money rent. — The old Act did not characterise the nature of * rent ' 
The • section apnliee section 18 of Act \rill of 18G9 (B.C.) applied both 
only where the holding to rent reserved in money as well as rent in kind. Both 
lenugdi or heldftt money ^h© ©Id and new section, however, use the words ‘en- 
hancement * or * enhance,* which do not ordinarily include 


commutation or variation of rent. In granting an enhancement the same stan- 
dard ought to be used, e. when a landlord received rent in kind at the ratio 
of 8 : 8, he might sue under section 18 of Act VIII of 1869 (B.O.), to raise his 
proportion to 9 : 7, or when he received rent in money, 
rem should be usedJ ° might sue for a higher rent in money ; but the word- 
ing of that section precluded the idea that a landlord 
receiving rent in kind miglit sue under that section to convert his rent to the 
prevailing rent in money, or that a landlord receiving rent in money might sue 
under it to convert it to the prevailing hkaoU rate. It 
la%nd^nto^moiLay rent been, however, held that a zemindar may suo to cou- 
or vice versa feasible vert rents paid in Irind into rents paid in money under 
under thUieoticftir ggction 18 of Act VIH of 1869. This question first arosa 
in the case of Yakub Hossein v Sheik Chjwdry Wahid Ali, 4 W. R., Act X, 23* 
The two Judges (Bayley and E. Jackson, JJ.)*di£Fered in opinion, and the case 
was laid before a third Judge (Trevor, J.) He held that the intention of the 
laws of this country was to discourage rent in kind, and encourage the introduc- 
tion of money rent. Hence, when the landlord sued to convert his rent in kind 


into the prevailing money rent, the Courts of Justice ought to encourasre such a 
suit. This decision was followed in Thakur Persad v. Nawab Syud Mahomed 
Bdker, 8 W. R., 170. It may be argued that if under section 18 of Act VIII of 
1869 (B.C,), a conversion f?'om rent in kind into money-rent was feasible, why 
should not the contrary case, e. g., the feasibilitj'^ of the conversion of a money 
rent into the prevailing hhaoU rent, hold good P To this, the answer is that the 
decision of Trevor, J., does not proceed upon the construction of section 18, but 


upon what he considers to be the policy of law. A conversion of a money rent 
into rent in kind is a retrograde stop, and is against the policy of law. It is 
doubtful if the decisions cited above are correct. At any rate, they have been 
over-ruled by the present section of the new Act. This section seems to hava 
been based upon Justice Oampbell’s interpretation of the law. 

“ At the time of the passing of Act X of 1859,’* observed Campbell, J., 
the state of things was this. The tenures and rents of the raiyats were still 
for the most part regulated by the old customs of former times. But two things^ 
especially required legal definition. First, there was doubt as to the mpdi^ o| 
prsscriptiqii by which a khudkasht or occupancy tenure was acquired, 

^oond, there was an entire want of any regulated and defined legal 
enhancing^ the euatomary money rates. Sections 5, 13 and 17 declared the righii 
of the zemindar to enhance the rents of all tenuifea which had either sulHiutted 
to enhanoement since the pemiaueut settlemeVt or bad been created without 



152 


THE BENGAL TENANCt ACfT. 


[sec. 80 * 


specific stipulation since that period, provided it was proved that the foYmer 
rent was not fair and equitable, and tMt the grounds of enhancement should 
be confined to certain particular grounds specified in section 17. At first 
it appears to have been intended to confine these grounds to two, in accordance 
with the letter of the old regulation, viz . ; — 

(1.) That the rent paid by any raiyat was below the prevailing rate paid 
by the same class of raiyats in the places adjacent ; and 

(2.) That the raiyat fiad more land than he paid for. 

But before the Bill finally passed, a third very equitable ground of enhance- 
ment was added, giving the zemindar the right to claim an increased rent in 
consequence of the increased value of the produce— an increase which both the 
old custom of division of, produce would have given him, and the subsequent 
practice had in fact without express provision of law more or less given him. 
Enhancement might henceforth be awarded on the specific ground that * the 
value of the produce or productive powers of the land have been increased other- 
wise than by the agency and at the expense of the raiyat ’ This was a new 
provision in favour of the zemindar.” 

From this extract it will be observed that Mr. Justice Campbell looked up- 
on section 17 as applying to money rents only. The new section is very clear. 
It applies only to megdi jotes, or money rent holdings, and the prevailing rate 
must also be a money rate ; otherwise the object of section 40 which should bo 
read with it will be frustrated. The new Act uses both the words enhancement 
and commutation, section^ 30 referring to the former, and section 40 to the latter. 
There are now no rules for the enhancement of4he existing proportion of grain 
rent into a higher proportion, Soctiob 40 shows that the policy of law is to 
give facility of commuting rent in kind to money rent. That object would be 
nmstrated if the prevailing rate infection 30 can be rent in kind. The word en- 
hancement presupposes the same stand%rd of rent. 

• 

By ajl occupancy raiyat. — The Act defines “ a settled raiyat” (section 20), 
This section applies and an occupancy right (section 21), but it does not de- 
only to oooupsncy rsi- fine an occupancy raiyat. But the settled raiyat is an oo- 
rats. cupancy raiyat under sub-clause (h) of clause (3), section 

4. Comparing sections 20 and 21 with this sub-clause, it seems that a settled 
raiyat ia a convertible term witli an occupancy raiyat. This section (section 30) 
applies only to occupancy raiyats ; it does not apply to talukdars or holders of 
intermediate tenures — (Huronath v. Bindubasini, 3 W. R., Act X, 26 ; Nava 
Kishore v. Pandul, fi W. R., 312 ; Panioty v. Juggut Chuuder, 9 W. R., 379 ; 
Buduninissa v* Chundra Kumar, 10 W. R., 454). Nor will it apparently apply to 
a raiyat without a right of occupancy — (Chundra Kumar u. Azeemuddin, 14 W. 
B., 100.) A tenant’s right of occupancy is implied in a suit for enhancement — 
Kotioe or snU for en- 1 W". R., 86 (3 R. J. P. J. 186.) By serving a notice on 
defendant under the terms of section 17, Act X of 1869, 

. ‘ plaintiff was held to have treated defendant as a raiyat 

ItAving a right of occupancy and to bo debarred from suing bim for enhancement 
rent as an under-tenant or middleman — (Chundor Nath v. Shotooram, 12 
B., 843). “ I should not,” says Markby, J., in another case, ** venture to ex- 
pljeiw a final opinion. It does, however, appear to me that where a zemindar 
in and gives a notice of enhancement to a tenant on the first of the groundi 
rifidted in section 17, Act X of 1859, he does treat him as a raiyat having a right 
o| occupancy”— (Thakoor Dutt r. Gopal Sing, 14 W. B., 4). The same argument 
A|i|^lies to a suit for enhanoem^t. 
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Institute a suit to enhance rent. — This s^tion should be read with sec- 
ETotlce of enhancement tion 154 of the Acl. The repeal of the provisions about 
of rent not neoeseary. notice of enbancement and the wordings of the present 

section giving a right to institute a suit to enhance rent, with section 154, evi- 
dently imply that notice of enhancement will not now^be necessary. 

“We have dispensed with the notice of enhancement which is required by 
the present law, and which was also required by tiie old Regulation in force 
before 1859. Sucii a large percentage of enhancement cases have failed, because 
it was not found that the notice had been served, or .because the nptice was 
defective in form, that it has appeared to us highly expedient to do away with 
a detail, the practical result of which has been to delay and impede a decision 
of the, real question at issue between the parties. We have accordingly made 
the institution of the enhancement suit to be notice to the tenant. Under the 
existing law the enhancement notice must be served, in districts or parts of 
districts where the Fasli year prevails in or before the month of Jyte, and in 
districts or parts of distiicta where the Bengalee year prevails in or before the 
month of Pons. The very proper and reasonable object of this is, that the raiyat 
may know the fact of increased rent being claimed in such time as will enable 
him to relinquish the land before tlio end of the agricultural year, if he is unwill- 
ing to hold it at an increased rent. If the notice is not served in or before the 
month of Jyte or Pons, it ^will not affect the rent of the following year. We 
have effected the same object by requiring the plain#, in order to affect the rent 
of the following year, to bo presented in districts ir^ which the Fasli or Umli 
year prevails, in or before the moifth of Bysakh, and in districts in which the 
Bengalee year prevails, in or before the Ihonth of Aghan, L e., one month earlier 
than the time for service of the present notice. This will enable the summons 
in the suit to be served at or before* the time fit which the notice is now served, 
and the tenant will therefore have an equal facility to relinquish the land before 
the close of the agricultural year, if ho is unwifling to continue to hold it at an 
increased rent (section 96 of the Draft Bill).** (It. 0., R. I.) Section 96 of 
the Rent Commission Bill has been revised and modified to section 154 of 
the Act, So also it was held under the old law that a judgment passed against 
a raiyat in a contested suit operates as a notice of enhancement to him taking 
effect from the commencement of the year following that in which the decree 
was passed — (Modhusuclan v, Gopee Kishen, 6 W. R., (Act X) 81 ; Ramuath e, 
Joikishen, 11 W. R., 3 ; see also Ramjeebun v. Tripoora, Marsh, 396 ; Watson v, 
Nilkanto, 10 W. R., 331.) The necessity about notice was first introduced 
by section 9 of Regulation V of 1812. It was then re-enacted in section 13 of 
ActXof 1859 and section 14 of Act VIII of 1869 (B. 0.) which now stand 
repealed. Section 13 of Act X of 1859, ran thus ; 

“No under-tenant or raiyat, who holds or cultivates land without a written 
engagement, — or under a written engagement not 
under tlie old specifying the period of such engagement, — or whose 
engagement has expired, or has become cancelled, in con- 
sequence of the sale for arrears of revenue of the tenure or estate in which the ' 
land held or cultivated by him is situate, and has not been renewed, — shall be 
liable to pay any higher rent for such land than the rent payable for the previonS 
year, unless a written notice shall have been served on such under-tenant or 
yatf in or before the month of Cheyt specifying the rent to which he will be- sub|eot ' 
for the ensuing year, and ground on which an enhancement of rent is claimed. 
Such notice sh^l be served by order of the Collector, on the application, (whioh 
may be on plain paper), of the person to whom the rent is payable, and shiyih 
if prSfOtio^le, bo served persopalfy on the under-tenant or raiyat. If, for 



164 


TltB USKGAt TSKAWt ACT/ 


[SEO. 80. 


any reason, the notice cannot M served personally upon the under-tenant or 
raiyat, it shall be affixed at his usual place of residence, or if he have no such place 
of residence, in the district in which the land is situate ; the mode of service 
of such notice shall be by affixing it at the mal kachahri of such land, or other 
conspicuous place thereon, qt at tl^ village Chowri or Chowpal, or at some other 
conspicuous place in the village in which the land is situate.*’ Section 14 of Act 
Vllf of 18t59 (B. C.) was al^o the same, but it substituted “ in districts or parts of 
districts where the Fusli year prevails in or before the month of Jyte and in dis- 
tricts or parts of districts where the Bengalee year prevails in or before the month 
of Pous ** in place of the corjtjsponding provision. 

Plaint what to contain and how to be drawn up.— Section 148 (h) post 

provides for the particulars that ought to be entered in the plaint of an ordinary 
rent snit. Besides them, in a plaint of an enhancement suit, other particulars 
are needed to bo inserted. Under the former law, a prior notice was necessary 
Wfore a suit could be instituted. The present law does away with the necessity 
of a notice, a suit itself being treated as a notice of enhancement. The result is 
that the grounds under which notice was held to be sufTicient or bad under the 
old law, will ordinarily apply to the plaints of enhancement under the present 
law. The decisions that will be quoted under this head have been passed with 
regard to notice, but I submit that they will apply to suits for enhancement. 
Where a plaint does not specify the grounds on which an onhancoment is claim- 
ed, it should be dismissed — (Ram Chunder v. Hurlsh Chunder, 5 W. B. (ActX), 
14 ; Syud Soojawut Ali v. Hareo Thakiir, 6^ W. K., Act X, 44 ; Roma Nath v. 
Joykishen, 6 W. B., Act X, 80 j Lain Sing v, Bibi Runzunnesa, 8 W, R., 271 ; 
Raj Kisheii v. Pran Kishen, Sp. W. li., Act X, 89 ; Pran Huri v. Parbuti Charan, 
13 W. R., 227 ; Lala Raghubuns ». Asloo, 20 W. R., 294.) The plaint must be 
clear and distinct, and worded in such a manner that the tenant is able to 
understand the "grounds on which the enhancement is sought. When it was 
objected that the notice was not in the exact words of clause 2, section 17 of Act 
X of 1859 [section 30, clause (5), (c), and (d) of this Act] it was held that if 
the raiyat knew to what provision in the law of enhancement ho was pleading, 
then although the notice was not in the exact words of the law, yet it was suffi- 
cient because the object of the notice, viz., that the raiyat may know the exact 
ground on which the enhancement is sought had been obtained — (Radha Bullub 
V, Bihari Lai, 12 W. R., 536). Again Ainslie, J., says : “ There is no doubt that 
the great strictness with which cases involving questions of such notices were 
dealt with has been much relaxed in the later practice of this Court, and it has 
been held in the later rulings that a notice is good, if without containing the 
exact term of the law, it states with sufficient precision the nature of the claim, 
the amount asked for and the grounds on which the enhancement is sought, so 
that the raiyat served with notice may not bo misled and can clearly comprehend 
the case which he has to meet — (McGiveran v. Harkhoo, 18 W. R., 203). The 
plea of the informality of a suit should not prevail, where the raiyat knew 
ofactly the nature of the demand he had to meet and was not in any way pre* 
j'^iced thereby — (Wooma Cburun v. Grish Chunder, 17 W". R., 39; Gopeenath 
p, Jeetoo, 18 W. R., 272 ; Audh Bihari v. Dost Mahomed, 22 W. R., 185). The 
pbject of a notice of enhancement is that the tenant may know what are the 
grounds on which his landlord seeks to enhance his rent, so that he may have 
an opportunity of coming forward to contest any of those grounds. Therefore 
where a raiyat has known perfectly the grotinds on which enhancement is olaim** 
omission of the words “ prevailing rate”, “ same class of raiyats/' 
: .i;pr of lands of simiUur description and advantages/* in a notice of enhan^ment 
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i^nnot ope^bte to invalidate the notice — Tirtlmund v, Mohnn, 17 W. H., 279; 
Bjesannesa v. Bydyanath, Ib* 354. The* same remarks apply to a plaint in an 
enhancement suit. 

When a raiyat holds two separate holdings, one joint suit of enhancement 
Suits about* separate with respect to both, may possibly be brought, if the 
holdings- two holdings can be distinguished and the grounds of 

enliancoment of each bo distinct. But if we apply the analogy under the old 
decisions that separate notices should be issued for each holding, it would follow 
that separate suits should also be brought. The reapns in both cases are the 
same. A raiyat is entitled to a separate suit for each separate holding ho 
S^arate suit for each possesses ; not only because ^ome of his holdings may be 
holding. protected from enliancoment, while others are not, but 

because he may be ready to pay the enhanced rent upon some ; while he may 
prefer to relinquish others. If the whole of his/ziwma« are lumped together and 
treated as one holding, he has no means of exercising his discretion — (Bojoy 
Oobind v, Junhobi, 8 W. R., 252 ; Dinobniidhoo v. Prari Kishen, 20 W. H., 146 ; 
Nidhoomoni v. Kristonath, 20 W. R., 442 ; Dwarkauath v, Huroomohun, 20 W. 
R., 404.) But the notice need not be on a separate piece of paper for each hold* 
ing. It is sufliciont if the tenant is able to distinguish the separate holdings on 
the notice — (McGiveron v. Duriaw Chowdry, 20 W. R., 479.) When, however, a 
number of holdings had beqn treated as one consolidated holding, and the raiyats 
hod paid their rent in one entire sum as a consolidated jumrna, it was held that 
one notice was sufficient. ** llad the jurama,” obseiTcd the Court, “ not been 
treated as a consolidated jumma,«we should have been "disposed to declare that 
one notice to enhance the aggregate jumma was insufficient ; because in cases 
where a raiyat^ holds several tenures, or separated jummas, he may, on receipt 
of notice, use his discretion as to which to retain and which to relinquish. If 
his several tenures are lumped together aud treated as one tenancy, and he is 
served with the one notice, he is precluded frdm using this discretion. Under 
such circumstances, we think we ought not to infer from the fact that the jnmma 
has, for purposes of convenience, been treated as one in the summary suits and 
other proceedings, that the original sepamte tenures have been surrendered, and 
that a fresh taking at an entire rent must have been made ; because to do 
so would seriously prejudice important rights, which the plaintiff may havo 
acquired under the original holdings. Therefore, though wo hold that under 
the circumstances disclosed in this case one notice was sufficient, we must de- 
clare that the raiyats arc entitled to relinquish or retain all or any one of the 
sepamto holdings occupied by them at their option under section 20 ; and the 
■ lower Court in deciding the case must asceilain wliat are the separate holdings^ 
and assess a separate rent on each distinct holding — (Jadub Chunder v. Etwaree, 
Marsh., 498 ; 2 Hay, 599 ; Dinabundhoo v, Prankishna, 20 W. R., 146). A suit 
of enhancement under section 15 of Act VITI (B.C.) of 1869, must, when the 
tenant holds different jotes, the rents of which it is sought to enhance, dis- 
tinctly specify the several holdings, the amount of enhanced rent claimed in 
respect of each holding, and the grounds for claiming such enhanced rent — 
(Udoytara v. Shibnaih Surma, 9 0. I 4 . R., 207.) 

The grounds should be specified in the plaint.— In suits of enhancemenii 
it is absolutely necessary that in the statement of grounds there should be some 
wordsHo show that it is the intention of the landlord to proceed under some par- 
ticular clause or clauses of section 30. A plaint ought lo infom the tenant 
All the grounds should or raiyat the grounds ou which the landlord seeks to , 
, not ^ mi^od up. have the higher rent, and nojb merely to spepify all 



3^B BBKGAIi TBNAKCT JiOt. 


tsio. 80 . 


156 

the gronndB mentioned in the reiSt law, of which some apply to one f^rt of theV 
land and some to another, so that it iis impossible for the raiyat to know what 
case he has to meet — (Baneemadhnb v. Taraprosnnno, 21 W. 35; Shibnarain 

V, Akhilchnnder, 22 W. R., 485 ; Shibnarain v, Bkramunnissa, 17 W. R., 356). 
In the first case, Couch, G. jT. observed : ** The intention of notice^ is that the 
under-tenant or raiyat shall be informed of the grounds upon which the landlord 
seeks to have the higher rent. This is not satisfied by giving a notice specifying 
all the grounds of enhancement mentioned in the Act, some of which may apply 
to one part of the land, and some to another. It leaves the tenant in uncertainty 
as to the grounds upon which the higher rent is demanded. It does not give 
him the information which we think it was intended he should have. In this 
case there are 59 plots of land containing 121 bighas. It is impossible to 
suppose the same grounds of enhancement, oven if they were consistent, would 
apply to every plot. One part may be subject to enhancement on one ground 
and another part on another, and this notice does not enable the tenant to toll what 
it is that the landlord really asserts as to bis right to enhance.” The same obser*- 
vations will apply to an indistinct plaint in an enhancement suit. That a 
tenant is holding at a rate lower than the surrounding rates is not a sufficient 

ground to be specified in a plaint ; the words “ surrounding 
around (a). rates are not tantamount to the ground of enhancement 

mentioned in clause 1 of section 18 (section 30a^ — (Boido Nath v. Ramjoy, 
9 W. R., 292). The omission of the words “same class of raiyats ” in a 
plaint under section 18 of Act VIII of 1869 (B.C.), even if unintentional, 
IS sufficient to invalidate a claim for enhancement — (Mirza Syefoollah v. Chaya 
Thakur, 18 W. R., 532 ; Ramsuran Bhojan, 11 W. R., 515 ; Kalee Nath v. 
Humee, 12 W. R., 506. See, however, per contra Tmthnand Mohun, 17 

W. R., 279.) The omission of the words “ same class of raiyats may b© 

overlooked if there is evidence on f he record of the rates of rent payable by such 
Taiyats ; but if there is no such evidence the suit must bo dismissed — (Mathoora 
Nath 4?. Nilmoni Sing, 13 W. R., 297.) The words “ equal raiyats ” fifin) 
in a plaint is sufficient to show that the enhancement is sought under ground 
1— (Poresh Narain v, Gour Sundar, 15 W. R., 391.) This Act has substituted 
occupancy raiyat for the same class of raiyats ; hence the plaint must mention 
occupancy raiyats. The omission of the words “ land of a similar description and 
with similar advantages in the places adjacent” make a plaint legally defective— 
(Ram Suraii v. Bhojan, 11 W. R,, 515. ) Where the lands the rent of which is sought 
to be enhanced, consist of more than one plot, it is not sufficient for the landlord to 
serve the tenant with a notice of enhancement specifying all the three groundB 
of enhancement mentioned in section 18 of Bengal Act Ylll of 1869. Such 
notice should specify the particular ground or grounds on which each separate 
plot is alleged to be liable to enhancement. This would not be so if 

. xhoMd. (b) n>d «). Bame or ^oouds applied to every ^8 

rent of which IS sought to be enhanced (Gunesh Ohunder 
D, Ram Piia, L L. R., 5 Cal., 53). A suit of enhancement under the 2nd 
clause, of section 18 is defective, if it omits to state the words “ otherwise 
than by the agency or at the expensa of the rayat himself,” or in what 
way the productiveness of the land has increased — (Syud Soojaot ©.""Hurree, 
g w. R., (Act X), 44; Ram Siirnn r. Bhojan, 11 W. R., 516; Mudtm 
"Hohuu V, Stalkart, 17 W. R., 441.) But where a raiyat well knew and 
pleaded to the grounds of enhacemont the mere omission of tbe wordS'*^ otke)? 
'%ise than by the ^vgeney or at the expense of the raiyat ” in the plaint is not 
lata to the landlord's suit— (Watson v, Ramdhun, 17 W. R.,496.) If it is sought 
Mo enhancement on increased productive power of the land) thex^ on^ht to 
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be a Bpecial declaration of the particular causm of increase; the mere words 
oi Be^on 18» clause 2, are not to be considered sufi&dient notice in all cases-^ 
(Shibnarain v. Aukhil Chundra, 22 W. B. B., 485.) In a suit for enhancement 
on the allegation that the defendant holds land in excess of the area admitted 
by him to bean his occupation, the plaint must state that snoh excess has been 
p^ved by measurement — (Kalee Kumari v. Shumbhoo Chunder, 6 W. B., Act 
Ay 23.) The plaint must also mention the quantity or amount of the excess 
landsy” and how it has been ascertained — (Grish Chunder v. Issur Chunder, 
12 W. B., 226.) A suit for enhancement of rent ^after notice should not 
be dismissed merely because the landlord has made a mistake as to the exact 
area of the lands which his tenant holds — (Wooma Nath v. Ashumbari, 12 W. B,, 
476.) , The inclusion by the plaintiff in his notice of land belonging to lakheraj 
holding of the defendant is no reason for dismissing his whole suit — (Chunder 
Kumar v. Bholanath, Sp. W. R., (Act X), 110.) But if a plaintiff brings a suit 
to enhance the rent of tenants, and altogether misrepresents the areas and 
boundaries of the holding, the misrepresentation vitiates the plaint and renders 
the whole suit liable to dismissal — (Tarini Charun v. Mohima Chundra, 22 W. B., 
426 ; Shumsul Osman v. Bunsidhur, 15 W. R., 366.) It is not a good ground 
of enhancement that the holder of a tenure may possibly, having regard to the 
quality of the land, be able to increase the profits wliich he derives from it — 
(Denonath v. Gugun Cliundgr, 15 W. B., 274.) Act VIII of 1869 (B.C.) did not 
authorize an enhancement of i*ent of a raiyat to the rates which tlie land will 
bear — (Jaun Ali v. Jan AH, 9 W. B., 149.) A suit of enhancement must bo dis- 
tinct and intelligible as to the grcninds npon which enhancement is sought. For 
instance, a plaint to the effect that *^^l^ro has been a measurement, and the 
lands have hod their productive powers increased, therefore according to the 
ntrik of the villages in the iuruf, Rs.’ 39 will be a proper jumma,” is certainly 
indistinct j for it is impossible to say whether the enhancement is meant to be 
on account of increased productive powers, or of the rent being less than that 
paid for similar land in the neighbourhood, or on account of its having been 
shown by measurement that the tenant held more land than he was supposed 
to hold — (Khondkar Abdoor Rahman v, Wooma Churn, 8 W. R., 330 ; Gobind 
Kumar v, Huro Chunder, 4 B. L. R., Ap, 61.) It should be remembered that 
defects in a plaint can, however, be amended under the Civil Procedure Code. 

Suit of -enhancement by whom to be brought.—By section 14, Act 
VIII of 1869, (B.C.), notice was to be served on the application of the person 
to whom the rent is payable. In the present Act the ‘ landlord ’ is to institute 
a suit for enhancement and the landlord is a person immediately under whom a 
tenant holds and includes Government. Compare, however, section 187 and notes. 
When a zemindar has leased out his property to a farmer, the suit of enhance- 
ment must be brought by the farmer and not the zemindar, notwithstanding an 
agreement between the zemindar and the farmer, by which the zemindar reserv- 
ed to himself the right of serving notices of enhancement— (Binode Lai v. Mac- 
ketusie, 3 W. R., Act X, 157 ; Doorga Roy v. Shyam Lai, 8 W. R., 72 ; Watson 
e. Nil Kanta, 10 W. R., 331 ; Hem^phunder v, Purno Chunder, 3 W. B., (Abt 
X), 162 ; Gubdoo Mull v, Hoolaseo, 2 Agra, 247 ; Doorga Churun v, Goluk 
'Chunder, 23 W. R., 228.) A person by whom notice of enhancement was servbd 
at the time when the rent was payable to him, is entitled, either entirely by a 
^aale or partially by a lease, to convey to the purchaser or lessee the rent ^tb 
Idle incident of its being liable to enhancement under that notice. The purchaser 
or lessee is not obliged to serve a fresh notice of enhancement — (Kashi ^y if. 
Fnrsoi^ Ali Khan, 18 W . B., 144 ; 9 B, L. R., 125.) It is not of eourse necessary 



168 


THE BENGAL TENANCY ACT. 


[sec* dO . 


that the landlord oliould himself sign the plaint. The signing plaints is 
entirely within the scope of the ordinary duties of a mofussil mih ; and no proof 
is required that the landlord authorized the agent to sign the plaint-^iDigambur 
e. Gobind Chunder, Marsh 364 ; 2 Hay, 402.) 

Who is to be sued for enhahcement of rent.— A trespasser cannot be 
sued for enhancement of rent — (Raj Mohan v. Gooroo Churan, 6 W. R., Act X, 
106 ; Rushum Bibi v. Biss© Nath, ib.y 57.) A raiyat cannot be said to bo in the 
relation of a tenant until he has obtained possession of the tenure — (Bharat 
Chunder v, Osimuddin, *6 W. R., Act X, 56.) A suit of enhancement should be 
brought against the raiyat in possession — (Ram Narain v, Hurish Chunder, 
1 W. R., 210.) The provisions for enhancement of rent are applicable only 
where the occupant of the land has a right to remain in possession as 
against the owner — (Chunder Kumar v, Azeemuddin, 14 W. R., 100.) In 
a case of joint tenure not subdivided under any sanction from the inferior 
landlord, notjee of enhancement need not be served on all persons interested 
The peoorded op po- an alleged subdivision. The landlord is only to 

loognised tenant ia to be look to those whom he finds in his register as his record- 
cd tenants — (Mathoor Nath v, Klicttur Nath, 2 W, R., 
Act X, 93.) So also in the case of a transfer the landlord is bound only to look 
to his registei’ed tenants— (Sadhu Churan v. Guru Churan, 15 W. R., 99; Surup 
Chunder u. Dhonye Biswas, 23 W. R., 102.) But w^iere a zemindar has received 
rent for several years from the tenant in possession, notwithstanding that he is 
not registered in his sherista, it is upon such recognized tenant that his notice 
of enhancement must bo served — (Nobp Kumar v. Kishan Chunder, Sp. W. R., 
(Act X), 112; Aiiundmayi V. Mohendra Nath, 15 W. R., 265). A suit of en- 
hancement should not be served upon parties other than tho one' known to the 
zemindar as the actual tenant — (Huro Mohan v. Gopal Chunder, 12 W, R., 265), 
Where a landlord receives root from a wife as his tenant, the suit of enhance- 
ment against th^ husband is not sufficient— (Sreeram v. Moolluk Chunder, 4. W. 
R., Act X, 2.) A suit for enhanced rent in respect of a tenure held jointly 
cannot proceed except against all joint tenants — (Suruomayi v, Johur Mahomed, 
10 0. L. R., 545.) 

Joint trial of enhancement suits. — Where three suits were brought 
against four defendants holding three distinct tenures, for the enhancement of 
the rent of each tenure, Held that they ought not to have been tried together, 
as the evidence in each case would need he given separately so as to show the 
rates severally applicable — (Juggut Chunder v. Yar Mahomed Sircai’, 24 W. 
R., 217.) 

Onus probandi. — In a suit for arrears of rent at enhanced rates, the onw 
prohandi is on the plain tifEs both as to quantity and rates — (1 W. R., 56, 58; 
Golamali v. Baboo Gopal Lai, 9 W. R., 65 ; Khola Mundle v. Piru Sirkar, 6 W, 
Rs., (ActX) 18.) What plaintiff must prove in a suit for enhancement with 
reference to cL 1, section 18, Act VIII of 1869 (B.C.)— (Doraa Roy v, James 
MeloUr 20 W. R., 41G). In a suit for enliancement under section 17, Act 
X, if the defendant pleads that the productive powers of the land have 
been increased by his own exertions, the mm is upon him, — (1 W. B., 
^ 3 J. R. J. P. 146; overruled by Poolin Bihari v, Messrs. Watson and 
Co, ¥. B. 9 W. R., 190; Raj Kishen e. Kali Churun, 15 W. R., 109). 
|n a suit for enhancement, where the defendant pleads that the whole or 
^rtiqn of the laud is lakheraj^ the onus is on the plaintiff to prove that it is his 
nr he has been in receipt of rent jn previous years in respeqt of 
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the disputed land— (Huryhur v. Goomaneo, 2 flay, G52 F. B. ; Moteo Lall v, 
Jadooputi, 2 W. R., (Act X), 44 ; Mirtonjoy v. Raja Baroda Kant, 6 W, R., (Act 
X), 18 ; Jogesvari v. Gadadhur, tb., 21 ; Shibnarain v, Chidam Has, 45 ; Dhan 
Mani v. Suttoorgban, ib,, 100 ; Raj Kishore v. Hureehur, 10 W, R., 117 ; Prem- 
cbund V, Brcjjo Nath, 10 W. R., 204; Umbika Chiyan v, Ramdbnn, 11 W. R., 
36 ; Mnn Mohan v. Srccram, 14 W. R., 285.) Where tbe defendant replies that 
the land does not belong to the plaintifP's estate, tlic onus is on the plaintiff to 
prove that the disputed land has paid rent to him — O^ivza Miihomed v. Radha 
Mohan, 4 W. R., (Act X), 18; Gungadbur v. Bimol^, 5 W. R., (Act X), 37). 
But there are several decisions of the High Court, per contra^ which place the 
onus in the defendant to show bis tenure to bo lakbemj — (Sridbur Mudi Brojo 
Nath Soondoo, 2 B. L. R,, 211 ; Nehal Mistri v. Huree Persad Mandle, 8 W, 
R., 183 ; Hidara,ni Bhuttacbarjya v. Asbruf Ali, 9 W. R., 103 ; Bibi Ashmfun- 
nesa v. Ananga Mohan Deb Roy, 5 W. R., (Act X), 48.) In a suit for enhance* 
ment where the defendant pleads that rent had been assessed on lands co- 
vered by hedges or ditches and forming boundaries between fields, and that 
according to custom such land was not liable to pay rent at all, the onus is ou 
the defendant to prove the custom — (Huvoo Cbowdry v. Jogessur, 6 W. R., (Act 
X), 40.) In suits for the resumption of lands alleged to be hold as lakheraj the 
orncs lies on the plaintiff — (Hurryhur v. Madlmb Chunder, 8 B. L. R., 50 d ; 14 
Moore’s I. A., 153, P. C.) Jhis decision was followed in Arfunnessa v, Peary 
Mohan, I. L. R., 1. Cal., 378. Similarly a person seeking to resume lakheraj 
land must give priind /atwtf evidence to show that rent^has baen paid for that 
land at some time since the 1st December 1790— (Koylash Basini v. Gocoolmani, 
I, L. R., 8 Cal., 231) ; compare Parbati Churun v. Raj Krisna, B. L, R., Sup. 
Vol., 102) ; Sanatuu v. Moulvi Abdul Farar, B. L. 11., Sup. Vol., 109). It has, 
however, been held in a suit for enliaucemeift of rent where the tenant pleaded 
that the land sought to be enhanced wa« held by him rent-free, the onus is on 
the tenant to prove primd facie that such portion of the land is so hold by him ; 
and if he be successful in this, the onus is then shifted upon the landlord to rebut 
such primd facie evidence — (Newaz v. Kali Prosanno, I. L. R., 0 Cal., 543). 
Similarly when it is admitted tliat the defendants hold certain lands withiu the 
plaintiff’s zemindari, some at least of which are rent- paying, the defendants 
if desirous of proving that any of these lands are rent-free, are bound to give 
some primd facie evidence of the fact, before they can call upon tho plaintiff, 
the zemindar, to prove that the whole or any part of tho lands is mM — (Akbur 
Ali V, Bhyen Lai, I. L. R., 6 Cal., 606). Thc.se latter two cases turned upon 
the special facts of the case. It was therefore held in a later case that in suits 
for the resumption of lands alleged by the defendant to be lakheraj, the burden 
of proof is in the first instance on the plaintiff to show that tbe lands are maU 
The fact that the dofendent is a tenant of the plaintiff’s is a matter to be taken 
into consideration by the Court in determining whether, on the facts of the case, 
the plaintiff has made out a primd facie case ; but unless the Court finds that 
the plaintiff has made out a primd facie case, judgment should be given for 
the defendant— (Bacharam ». Peary Mohan, I. L. R , 9 Cal., 813). In a suit 
for enhancement in respect of land* which the defendant claimed to hold as a 
dependant taluq ; held that the onus was upon tho zemindar to show that the 
land was included in the zemindari at the time of the permanent settlement $ 
^(Assanullah v. Basanit Ali, 1. L. R., 10 Cal., 920). 

Wben is plaintiff entitled to a decree.— A landlord who has failed to 
show what the prevailing rate is, cannot ask the Court to give him a decree 
according to the rate which thetdefendauts’ witnesses admit th# land will bear. 



100 


THE BENGAL TENANCY ACT. 


[sue. 30* 


There is no authority under Act X of 1859 to enhance the rent of a raiyat to 
the rates which the land will bear ; and ^ the plaintiH cannot prove the exie- 
tenoe of his grounds of enhancement, the suit must be'aRsmissed — (Jauu Ali e. 
Jan Ali, 9 W, R., 149 ; Juggeswar v. Ishan Chunder, 20 W, R., 18 ; Doma Roy 
e. Melon, 20 W. R., 416 ; Surubjeei v. Misselbacb, 15 W. R., 148 ; Chundermun 
V. Sreeman, 16 W. R., 119). If the plaintiff fails to prove one of the grounds 
specified in the notice of enhancement, he is entitled to a decree for enhance- 
ment on account of any other ground which is proved — (Ram Kant v. Rajah 
Mohesh, 7 W. R., 172). ,In a suit for enhancement of rent a plaintiff must frame 
his suit and prove his case in exact conformity with the provisions of law which 
enable him to increase his profits — (Bhuban Chunder v. Ramdyal, 14 W. R., 55). 
Where enhancement is sought for on the ground that the rent paid by the defendant 
is below the rate prevailing in the neighbourhood, it is not enough for the plain- 
tiff to show that the adjacent lands are of the similar description to those held 
by the defendant, he must also show that they are held by persons of the same 
class with the defendants — (Wooma Nath v. Ashumbari Bewa, 12 W. R., 476). 


Nor is it sufficient to find that the enhanced rent claimed is the same as that in 
an adjoining village, but it is also necessary to enquire whether that rent is paid 
the same class of raiyats, or whether the land is of a similar description, or 
whether it possesses similar advantages— (Nubo Kumar t>. Oman, 7 W. R., 148), 
Under the present A ct, also, it must be shown that the prevailing rate is paid 
by occupancy raiyats — (Doma Roy v. Melon, 20 W. R., 416.) In a suit for 
enhancement of rent if ^tlie plaintiffs are unable to show that they are entitled 
to the rent exactly as they claim it, the Court is not debarred from giving them 
a decree for such enhanced rent as it thinks ought to be paid, i, e., to divide the 
land into different classes and assign a separate rental to each description— 
(Bhugwan Chunder r. Jeghur Khan, 22 W. R., 456). In a suit for rent on an 
enhanced rate the landlord is not indispensably bound to prove the very rate which 
he claims in his notice — (Sreekaht Ghose v, Bhugwan Chunder, 24 W. R., 13), 
A Court cannot decree what it may consider to be fair and equitable rates, when 
the plaintiff merely asks for a decree at the prevailing rates. The Court must 
find specifically whether the rate claimed by the plaintiff is actually paid by the 
neigh^uring raiyats of the same class for similar land, or what rate is so paid 
and decide accordingly — (Pelamm Kotal v. Nund Kumar, 6 W. R., (Act X), 46 ;) 
80 he is hound to prove the alleged rate lie claims, and on his failing to do so, 
the Court is not obliged to order an Amcen to measure, the lands to fix the rates 
— (Khola Mundel v. Piroo Sircar, 6 W. R., (Act X), 18). But if a plaintiff 
sues on two separate grounds and fails to prove one, he can have a decree in 
respect of the other --(Ram Kant v. Rajah Mohesh Chunder, 7 W. R«, 172 f 
Bonomalee Churan v. Shoroop Hootail, 14 W. R., 61), 

If the landlord fails to prove the grounds of enhancement, a decree declaring 
the tenure to be liable for enhancement may be given. On this point the early 
decisions were that such a decree was not possible. But later and more modem 
decisions are to the contrary. — If a landlord fails to prove the service of notice in 
Bedsratorv deoree ^ enhancement, he is not entitled to a declaratoxy 

' decree with reference to future years. His suit must 

digthissed— (Kristo Mati Debia v, Fakcer Chunder Khan, 3 W. R.,(Act X), 140; 
^J^undmoyi Chowdrain v, Chundermoni Dasi, td.,.139 ; Radhamoni Dasi v, Maha- 
isini Bhibesyari Debia, 6 W. R., (Act X), 25.) On the other hand it has been de.- 
, that in a suit for enhanced rent where liability to enhancement is disputedf 
‘0 decree declaanng the tenure liable to enhancement may be given without proof 
; Reports, .Full Bench Rulings, 115 ; 2 Hay., 652 ; Marshall* 

fnBev ^m^or o, Jonathun Paulson, 19 W. E., 175 (P.O.) j 
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.Taraprosnnno, 22 W. R., 482 ; Rajah Hili^oni v. He^ralal^ 23 W. R., 442), 
So a decree may declare that a tenure is not protected from enhancement, hut 
it cannot declare that ipidecroe-holder is entitled to enhance the rent at a reason- 
able rate — (Kalinath v. Sheik Abbas, 24 W. 11., 02 ; Rajah Nilmoni v, Heeralal, 
23 W, R., 442.) So in a suit, for arrears .of rent of a particular year at an 
enhanced rate, the .Tudf^o Las no jurisdiction to *dec]are .plain tifE’s riglit to 
enhanced rent for the future — (Rlioobunmobiui i?. Kedarnath, 12 W. R., 141; 
Sumbjit V. Mr. Miselbach, 15 W. R., 14). If in a ^uit for enhancement, the 
plaintiff fails to prove that ho has served the defendant with a proper notice, 
iho Court is not bound to make a declaratory decree, biU whether it shall do so 
01' not lies entirely in its discretion — ((lunosh Cininder u. Ram Pria, I. L. R., 
5 Cal., 53). N brou/rht a suit ap^aiiist P for eiihaiicement of rent. P^s defence 
was first that no notice of enhancement had been given; secondly, that the 
rent was not eiiliauccable, as lie and his predecessors in title had hold it at a fixed 
rent from the date of the Permanent Hottlement. Tlie suit wa.s dismissed on 
tho gi’ound that no notice had been given, but the MunsifT stated in his judg- 
ment that he eonsitlered the rent enlianceablo. The decree merely ordered 
that the suit be dismissed, tho portion of the judgment a.s to the enhauoeability 
of the rent not being embodied in the decree. P tliei-efore had no right of appeal 
» dl ta, against that portion of the judgment. In a subsccpieut 

* suit by N against P for enliaiicemeiit of rent of tho same 

tenure, it was held that under the rule laid down by the Privy Council in Soorjimoui 
V. Sadanund, 12 B. L. R., 304 ; 20 W. R., 337, and Krishna Biliary v. Bunwarilal, 
I, L. 11., 1 Cal., 144; 25 W. R., 1 ; L. R., 2 1. A., P was precluded by the 
decision in the former suit, from denying i hat the rent of the tenure was en^- 
hanceable, although the decision on that point Avas not embodied in the decree. 
The material finding in each case should be cip-bodied in the decree, and if they 
are not, it is incumbent on the pa.rties to avoid their being boiintl by docisiona 
against which they liavo no right of appeal, io»ap])ly to amend tho decree in 
accordance with the judgment — (Ninmut Khiin v. Pluidu Baldia, L L. R., 6 Cal., 
319). But relying upon a portion of the judgment in Run Bahadur v, Luoho 
Koer, I. L. R., 11 Cal., 30l, (P.C.), a divisional Bench held that the decision of 
Niamut Khan has been impliedly overruled, and that Avlicre a former suit be- 
tween the same parties in respect of the same subject matter tifis been dismissed 
oil a preliminary })oiat, a finding iu that suit on tlio merit in the iilaintiff’s favour 
will not bar the defendant from putting forward the same defence on the merits 
in a subsequent suit by the same plaintilT against tho same defendant— (Hunda 
JLal V, Bidhoo Muklii, I. L. R., 13 C^al., 17). Tho provisions of this Act contem- 
plate not only that a decree ileclariug the tenui'e to lie enlianccUblo can be given, 
but a decree declaring that the raiyat will pay a certain enhanced rent from a 
certain future period shall bo given. See section 154 po«i. Where a landlord’ 
fails in his claim for enhanced rent he is entitled to recover the old rent 
by another suit — (fehajada Rahimuddiii v. Radha Mohan, 6 W. 11., Act X, 
9(>)* A suit for enhanced rent having been dismissed, tho landlord may by an- 
other suit recover rents at the rate admitted by the raiyat in tho enhancement 
case. The law of res jwdfca/u does not apply, because tho cause of nctien, the 
subject- matter of suit, and the qiiestioii at issue, are not the same in bdtb 
cases— (Khedarunnesa v, Boodh Bibi, 13 W. R., 317). Under sections, 42 
Beiinquishment in a ai^d 43 of the Civil Procedure Code, plaintiff nlakt ■ 
previous suit. bring their entire claim and every remedy enforcei^bl^ 

mi:sspect of that claim into Court at once, and if they fail , to dp thto. in 
any suit* they cannot afterwards avail themselves of any remedy op '^^Jhicb 
i;iot chosen to insist in the first suit.,’ Suits for 
21 
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suits for rent, are claims arisiag in respect of the same subjeCt-iUatter, and a 
plaintiff cannot be allowed, after baTing unsuccessfully sued for rent at ah 
enhanced rate, to sue for the original rent for previous yeafe — (Kunnodk Ohunder 
V. Guroo Das, I. L. R., 9 Cal., 919.) A snit for arrears of rent at enhanced 
Decree for old rent rate^ whera plaintiff fails to adduce sufliciont evidence to 
may be given. support his claim for enhancement, should not be dis- 

missed altogether, if defendant admits a certain sum to be due for the years in 
question, but should be decreed to the extent of admission — (Mnsst. Akasbuty 
Koer V. Heeraram Monder, 24* W. R., 82 ; Budhun Orwan v. Jamadar Baba 
Jogeswar, 24 W. R., 4). But iu a suit for enhancement where the defendant set np 
a kabnliyat, the Court cannot give a decree at the rate specified in the knbuliyat, 
a suit to enhance being very different from a suit to recover arrears of rent attho 
rate originally fixed, and being formed entirely upon different principles. To 
a snit for enhancement, it will be no bar to plead that all aiTears according to 
the original rate have been paid — (Soom Snndari v, Golam Ali, 15 B. L. R., 126, 
P.C. ; 19 W. R., 141, P.C. ; Jnggesvar a, Tshau Chunder, 20 W. R., 186 ; HurO 
Nath V. Gohind Chunder, 23 W. R., 352). Where a suit for an arrear of 
rent at a.n enhanced rate is not decreed, the Court cannot give a deci^jo for rent 
at the old late — (Saroda Mohun ». Sibopoori, 24 W. R., 36). In Bhnbo Sundari 
V, Kasbeenath, (22 W. R., 351), however, Mr. Justice Kemp explained the Privy 
Council decision referred to above thus : He says : ^ That was also a suit for 
arrears of rent in pursuance of a notice of enhancement. The contention on 
the part of the appellants, amongst other points raised, was that, even if they 
were not entitled to cifhance the rent, they vtere entitled to recover rent at the 
rate specified in the kabuliyat. Their Lordships say that no issue was raised 
whathei* the rent at the rate specified in the kabuliyat had been paid or satisfied, 
and that there was nothing in tbe^ase to show whether it had been paid or not. 
Therefore their Lordships were of opinion that the plaintiffs were not entitled 
to a decree in thj^t suit for the rfint at the rate fixed by the kabuliyat. Now in 
this case the liability for rent at the rate admitted by the defendant was not 
disputed, and he did not appeal against the decree of the first Court directing 
him to pay to the plaintiff rent according to the jumma admitted by him, the 
defendant. Therefore the decision of the Privy Council is not in any way 
applicable to the circumstances of the present case.** So in Brojonath Tewari 
i;. Mr. G. Grant, (22 W. R., 13), Mr. Justice Phear referred to the Privy Council 
decision and observed : There the suit appears to have been brought 

solely for the purpose of establishing the plaintiff’s right to enhance, and 
the cause of action relied upon initiated iu the service of notice. Neither side 
attempted to treat the suit as a mere claim for arrears of rent, until the litigation 
reached the Privy Council. Here the suit was from the beginning essentially -a 
suit to recover arrears of rent due in respect of 1278 and 1279, and the question 
whether the plaintiff had made out a right to be paid rent at an enhanced rate for 
1279 was only part of the larger question what was the rate at which the rent 
was due for that year.” So in Pundit Bhugwan v. Sheomungal, (22 W. R., 250), 
Th^ plaintiffs sued for arrears of rent of the years 1284, 1285, and also for thn 
sri^rs of rent of the year 1286, the latter at an enhanced rate. The notice of 
enhancement was not proved, and the defendant insisted that the snit should 
be dismiswd. Held, that though the notice of enhancement had not been proved, 
the plaintiff was not thereby precluded from the arrears of rent at tho old rate*^ 
(Ghunshyam v. Tara Prosad, I. L. R., 8 Cal., 465 ; 10 0. L, R., 447.) 

OtOtUld (a) of SeettOD 80.*— This is substantially ground No. 1 of seoHoii 
Act Viltif 1869 (B.C.) and section 17, of Act X of 1859, with tl^ 
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diSei'enoe that for the ambiguous phrase ** same class of r^iyats ’’ we have now 
“ occupancy-raiyats,” and for “ in the {)laces adjacent,” we have “ in the same 
village.” This ground is to bo read subject to section 31. 

The term prevailing rate ” means the rate generally pi^evalent, or the rate 
, - paid by the majority of the raiyats in the neighbourhood — 

• wv gra . (Sadoo Singi?. Ramanugralal, IT W. 11,83). ** The word 

prevSiiUng,” observed in this case, Mitter, J., “ used in section 17 must have 
some dehnite meaning attached to it. It means the rat& generally prevalent, or 
the rate paid by the majority of the raiyats in the neighbourhood. Now the 
pvideuoe of twenty raiyats (for that is the number referred to in the present case) 
simply showing that they paid their rents at the mte of Rs. 3 per bigah does 
not go to prove the prevailing rate, or the rate paid by the majority of the raiyats, 
I do not mean to say that all the raiyats in the neighbourhood are to bo examined, 
find then the rate paid by the majority of them is to be found out. But I do 
mean to say that the evidence given must purport to show the rate paid by the 
majority ; otherwise it cannot be said that the prevailing rate has been established. 
In the case before us, the Amin had examined thirty other raiyats who deposed 
that the rate of rent prevailing was one rupee per bigha, or in other words the 
same as the rate at which the special appellant Las been hitherto paying his rent. 
Against the evidence of twenty raiyats deposing that they paid their rent at a 
particfllar rate, there was the evidence of thirty raiyats who deposed to a different 
lato already examined by the Amin, besides that of others whom he did not 
examine. I cannot understand how the fact of these raiyats having been sub- 


seqnently served by the respondqjit with similar notiefes of enhancement can 
affect their eligibility as witnesses in the aaiise. Suppose that a village consists 
of a hundred raiyats, all belonging to the same class, and all holding lands of a 
similar description, and with similar advantage;^ of situation; suppose also that 
ninety-one of these raiyats paid at the i-atc of Ro. 1 per bigha, and tlie remain- 
ing nine at the rate of Rs, 3 per bigha. Suppose»l-hen that the proprietor of the 
village, being desirous of enhancing the rents of the ninety-one raiyats above 
referred to, servos thorn with notices of enlian cement, and institutes his suit 
against any one of them as a first experiment, the only ground of enhancement 
assigned being that the rate paid by him is below the prevailing rate, can it bo 
said that the evidence of the ninety witnesses is to go for notliinj^, and that the 
prevailing rate must be found to be Rs. 3 per bigha upon the evidence of the nine 
remaining raiyats wlio pay at that rate ? Such a pi’oposition would bo absurd 
uxx>n the face of it. Similarly it might be argued that, where ninety-one raiyats 
are sued for enhancement of rent, the evidence of forty witnesses deposing simply 
that they paid their rents at a higher rate, will not establish a prevailing rate. 
Another interesting question may arise, e. g,, whether there may not be more 
than one prevailing rate ? Under the General (Clauses’ Act (Act I of 1868), 
elause (2) of section 2, words in the singular shall include the plural. Therefore, 
though the word * prevailing rate ’ is used in the singular, it may include th,Q 
plural. Hence in a village consisting of a hundred raiyats, if forty pay rent at the 
Tate of Rs. 3, and forty at the rate of Rs. 6, though the rent of none of the for- 
naer might be enhanced to Rs. 5, because that would not be the prevailing rate, the 
rent of the remaining twenty raiyats who pay rent at the rate of Rs. 2 might be 
enhanced to either Rs. 3 or Rs. 5 as the circumstances will warrant, because both 
!l^. 3 and Rs. 5 will be the prevailing rates in respect of the twenty who form the 
minqrity. The rate claimed by -the plaintiff must be such as is paid hy the same 
class of raiyats for adjacent lands with similar advantages, and is the prevailing 
rate,— that is to say the rate paid by so large a majority of the same claili^ of 
Quants lor s^ 0 h lands as would justify one to hold the rate clairn^ to be the 
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vailing rate. A Ooti;rt cannot give a decree for enhanced i^nt at a certain rate 
without any evidence as to that being the prevailmg rate generally paid and not 
only by five or six witnesses of the same class of raiyats as the defendant for 
lands adjacent with similar advantages — (Dhunraj Koonwar v, Ooggnr Narain 
Koonwar, 15 W. R., 2). Clause of section 31 makes another *addition, 
the prevailing rate sliall not only bo rates generally paid, but such rates mtB? 
bo paid at least for throe years before the institution of the suit. The evidenoo 
of thiue putwtarics wlio'piit in their showing the rates paid by 

almost all the raiyats, i. c., the majority, was lield sufficient to prove the “ pre- 
vailing rate ” — (Pryaglal v. JJrookuiaii, l.‘> AV. R., 34(5.) The Judge ought not to 
take into consideration the Veport of an Amin in determining the prevailing rate 
in the neighbourhood, but should examiiKi the witness himself — (Tw.eedie v* 
Puruo Ohuiider, 12 AV. U., 138). lu fixing the prevailing rate of rent, it is an 
error to strike an avei'ago between the statements of witnesses on opposite 
Bides ; the proper plan i.s to ascertain on which evidence reliance can be placed— 
(Ro'wshan llibi CJuiiuler iM.adhub, 10 AV. R., 177.) The adoption of an 
average rate from different in(os given by scverul witnesses is not a correct 
mode of fixing the proper i-ato — (Snnieera Khatoon r. Gopallal, 1 AV. 11., 58 ; 
Audh Bihari Sing v. Dost Maliomed, 22 W. R., 185). AVliero the ground relied 
on was the prevailing rate paid by the adjacent occupiers of similar lan^, and 
fiincjh gi'ound could not be established by tiic probability or even certainty, that 
if the I'ents of tlie neighhouriiig occuj)ants were z^ead justed, tlioy would come to 
the rate claimed, such ground is not sufficient to make oui tliat the rate claimed 
is actually being paid* by the neighbouring i-aiyats — (Brindabun Bisonor 

Bibi, 13 AV. R., 107). AVhere difTercn* raiyats holding similar lands with similar 
advantages in places adjacent pay at different l>iit liigbcr rates than the defendant 
for lands of the same desciiptioutaiifl quality, and if a generally prevailing rat© 
cannot be fouiid, the currency of the diffei'ent rates being so nearly equal as to 
make it impossijde to say which is the prevailing rate, the Court is not in error 
in taking an average— (Sheik Dina Oazi v, Mohini Mohan, 21 AV. 11., 157). In 
a suit for enhancement of rent on the ground that the defendant pays at a 
lower rate than that jzaid by the neighbouring raiyats of the same class for similar 
lands, if it be found that the prevailing rate is higher tlian the rent paid by th© 
deffendani, though lower than the rate claimed in the plaint to bo the prevailing 
rate, the Court ought to give a <]fcree at the actaial rates found to be paid by''th6 
neighbouring raiyats — (Akiil Gazec v. Ameeninldin, 5 C. L. R., 41). Ins detBi^T 
mining the enhanced rent nnder this .section a Court cannot include patwarinif^ 
and other abwabs paid by raiy.ats in the neighbourhood — (Burma Chowdry v, 
Sroenundo, 12 AV. R., 2^). A claim to the nirik rate may bo considered to be a 
, claim at the porgunnah rate, that is tiu3 rate jzaid by the same class of raiyats for 
, Bimilar lands in the neighbourhood — (Amritalal Bose v. Arbacli Kazoe, 4 W. R., 
(Act X), 47). But a plaintiff who alleges as his gi'ound of enhancement that 
the rates at which the defendant liolds aro lower than the prevailing rates in the 
‘ neighfeonrhood, cannot ask for enhancement on the ground that tho pergunnah 
rates,' are obsolete; or in other words words that the rates of the whol^ 

, neigihbonrhood are tod low— (Hreeram u. Lakhan Majilla, Marsh., 379 ; 1 
Boi^s Rep. X16) . Pergunnah rates are not necessarily prevailing rates— (Kialee 
,.C3jiiliran Ratan Oopal, 11 W. R., 671). Tho words “surrounding rates’^ 

' ari& not is^ntomoiint to the ground of enhancement in clause 1, sectional?, 

/ Aot X^(Bogo,o Nath v. Bamjai, 9 W. R,, 292). In a suit foi’ enhancement 
the, ^ ground that the defendant pays a lower rent than that paid by 
,1, iW nei^botm of the same class for similar lands, ^ the Judge, 

dialling wliit Ae conaidew a rate/ should tnd speci&adiy 
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whether the rate claimed by the plaintiff f!s actually* paid by the neigh- 
bouring raiyats of the same class tor similar lands or what rate is so 
paid, and decide accordingly — (Pelaram v, Nmido Kumar, G W, R., Act 
X, 46). It is not enough for a Court to find generally that the plaintiff 
is entitled to an enhanced rate ; there must be ^ distinct finding as to the 
ground on which ho is so entitled — (Gunga Narain v. Sharoda Mohan, 12 
W. R., 30). A decree should not give a plainj:iff more than ho claims, 
€, g*t where homestead land was assessed in the plaint at Rs. 1-8, the Court 
cannot decree at Rs. 2 per bigha — (Ghyrulla Miiiylle v. Kishore Nath, 5 
W. R., Act X, GO). This section does not say that in every case the rate 
of rent may be raised to the prevailing rate, but only tliat the rent should 
not be raised except on some one of the grounds specified. It must always 
be read with reference to the general provisions of section 5 (see sections 27 
and 35 of the new Act), that the rent of a raiyat having a right of occupancy 
shall not bo more than wliat is fair and equitable ; and in considering 
w^hat is fair and ecpii table, the raiyat should not be called upon to pay to 
the landlords what is in fact not rent, but the produce of bis own labour and 
capital sunk in the Innd — (Noor Mahomed v. Karri IVosunno, Sp. W. R,, 
Act X, 75). A plaintiff who sues for enhanced rent is bound to prove that 
the, present rate is not fair and equitable — (Hills v. .lender Mundlo, 1 W. 
R., 3). The words “fair and e(|nital)lo ” in seceion 5 mean, not the rate obtain- 
able by open competition, but the prevailing mte payable by the same class 
of raiyats for laud of a similar description and with similar advantages in 
the places adjacent, where thft customary rate bad adjiLsted itself with re- 
ference to the increased value of the jffoduco — (The Gr&it Bent CasCf 3 W. R.> 
Act X, 29). . 

“ In other respects this ground of enhancement has not presented any 
difficulties, and the cases do not show that, so as it is concornecl, any amend- 
ment of tho law is very iii'gently required. The idea of a pei'gnnna rate of rent, 
a prevailing rate by the tenants of the same class within a certain tmet of thd 
country, Ijas long been familiar to tbe people, and where such a rate is generally 
know’ll and acknowledged, a laiidloi’d has .seldom, in the absence of oihor disturb- 
ing circnmstancos to put a raiyat into Court in order to get him to pay I’enfc 
according to this rate. ^J'lie germ of dispute and litigation does not lie here* 
The landlord who seeks to put an individual raiyat on an equality with hid 
brethren has public opinion generally in his favor, for human nature in Bengal^ 
as olsewhorc, is envious of an individual better off tliaii the rest of the commu*- 
nity, and takes pleasure in tho assertion of tho principle of equality when 
violated by the superior condition of a neighbour. It is when the landlord 
seek#to raise tho rate for all raiyats, when all are threatened with a common 
misfortune that unanimity for solf-dofence, and combination against the geneml 
enemy, rule the village councils, and leave the zemindar no hop© of suooesd 
without some such coercion as the law permits ” — R. 0. R, 

“We were unable to accept tho proposal to abolish the prevailing rate as 
a ground of enhancement, inasmuch as this has, iu one shape or another, been 
a ground of enhancement ever since the Permanent Settlement, and as it is tha 
only means by which a landlord can remedy tho effects of fraud or favoritism 
on tho part of his agent or predecessor *’—(R. S» 0. R. T. R. JSb. 
'Gazette of India^ February 215^, 1885). 

- It is not of course sufficient for the Court to find what is the prevailing 

Paid by ocounanoy ascertain what is the prevailing raid 

^ats or same cfiwsof paid by occupancy raiyats* or in the words of the m Act 
^ by raiyats of the same class as the defends Thfemere 
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£aet of a patiicular rat© of rent having been decreed against two raiyats not 
baving a right of occupancy is not enough to show that the rate so decreed 
was the lato prevailing in the ncdghboui’hood— ^('Surahutoonisa v. Gyanee 
Buktur, 11 W. R., 142). It is essential that the prevailing rat© shall be 
paid by occupancy raiyats aijd by raiyats with similar advantages — (1 R. J. P. J., 
48 (Sev. 23). Sev. 136 ; Purrnatmnd v. Puddomoni, 9 W. R., 349 ; Woomanath 
V. Ashnmbar, 12 W. R., 475 ; Mothuranath v. Nilmoni, 13 W, R., 297). The 
perplexing phrase raiyats of the same class ” of the old law has been done 
away with, though it referred obviously to occupancy raiyats. Raiyats having 
customary rights have, however, some advantages under clause (c) of section 31. 
Where, however, custom is’ not pleaded, there cannot bo separate gitides of 
raiyats within the general body of occupancy raiyats. 

The old law had “ in the places adjacent.'^ The Rent Law Commission 
substitutfid for them the words “ in the vicinity,” and 
n e same vi age. observed : “ We think the proof will bo facilitated by 
enlarging the area fi'om which the materials for evidence may be taken.” The 
Bengal Tenancy Bill No. Ill, however, adopted the words “ in the same village,** 
The Select Committee report : “ In view of the dangers which are said by 
competent authorities to arise from the artificial manufacture of rates, and from 
the veiy wide interpretation given to the term “ places adjacent,’* we have 
Bomewhat modified the terms of the section, have .limited enhancement to the 
rate ascertained to be the prevailing rate in the village, and have required that 
this rate should be determined w'ith reference to the lutes actually paid during 
a period of not less than three years before the institution of the suit ** — {S, B, 1\ B, 
No, III), The effect of this change is that no enhancement will now be possible 

ftn. 4 . u 1 under this ground of the rates of the wh^le village by 

The rent of the whole i -i* i b j.i • l i t a 

vilUge therefore oannot showing the prevailing rate ot the neighbourhood; on 

now oe enhanced. hand if the majority of raiyats in the same 

village pay a higher rent, the r&iyat will not be allowed to prove the prevailing 
rate of the neighbourhood against the prevailing nite of the village — See the 
definition of the word ** village.” Compare the old law and the decisions ; see 
5 W. R., Act X, 70 ; 12 W, R., 138 ; 11 W. II., 571 ; 21 W. R., 157. 

And ^re is no sufficient reason for his holding at a low rato.— This 

is an addition to the old law. One sufiiciont reason may be the caste coiisideratidn 
of the raiyat (see section 31 (c).) The jungleborri raiyats seem to have been spe- 
cially in view of the Legislature. In Chowdry Khan v. Gour Jana, 2 W. B., 
(Act X) 40, Mr. Justice Campbell observed : — “ When a raiyat simply brings 
jungle land into cultivation, then, after a reasonable period, he is liableto pay 
the full pergana rates of cultivated land. But if he has to do more than *^bring 
into cultivation uncultivated land ; if the land which he originally received was 
not only uncultivated jungle, but was in its then state impracticable for culti- 
vation — if it was salt land, which could only bo made sweet by special works of 
the raiyat, or rock, which could only be made culturable by special labour — ^then 
X think that the raiyat who made those works, or expended that special labour, 
would be. entitled to hold at exceptionally low rates. So, again, if, having re- 
Oeived ordinary land, he converted it into land of specially high value, then I 
^nk he woald not be liable to pay exceptionally high rates, but only the 

rates paid by land of the same quality, irrespective of the special character 
hti^p 0 f 0 ss©d ohithy himself,**--(Se 0 NoorMahniedi;. Hari Proeuno, Sp. W. B,, 
.X) 75;‘Paramand v, Fadmani, 9 W, R., 349), So in Huro Prosad v, 
Cb^ndeeChuxi^ (I. L. B*, 9 Cal. 505 ; 12 G. L. B., 251), the Court held that whero 
hxA was let tot of clearing jmiglo oy other reclamationi mi on thk 
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:gtouiid a i^ducfed rent is profvided from the 1st iww years, after irhich the fall 
rent was payable, such rent was not liable to enhancement. 

Risi in prices of staple food-crops (Oround b).— “The fourth ground 
of enhancement is that tlie value of the produce bas^increased. It appears to os 
that this ground of enhancement is altogether distinct from an increase in the 
quantity of the produce due to an improvement in the productive powers of 
^ the soil. Wo have in consequence entirely separated 

The Bent Commission, these two grounds. In stating .this fourth ground we 
have in the first place substituted the term “ price,” 
which is equivalent to money value for “ value, ” which includes other value ^be- 
sides money value. We have thus made the language more precise without 
altering what we understand to have been the intention of those who framed Act 
X of 1859. The price of agricultural produce has increased enormously in 
those provinces during the last twenty or thirty years. This increase is due to 
two principal causes. In the first place, even while the relative value of the 
precious metals which are used for the coinage of a country remains the same, 
there is a constant tendency* for the money value or price of agricultural pro- 
duce to rise as population increases and impi'ovemcnt progresses. The province 
of Bengal has been rapidly ])rogressivo in every way during the last century of 
peace and security. Population has increased. A large and still expanding 
export trade has brought the demand of other countries to bear upon prices in 
addition to the enhirged demand of the province itself. ^In the second place the 
coinage consists of silver, and the relative value of silver has been gradually 
decreasing. The price or money value of the produce has therefore risen. We 
are of opinion dihat the landlord should have a share in the increase of price due 
to the above two causes. It is not! possible te separate the respective effects 
of these causes and so calculate how much of the increase is due to each. The 
landlord ought, however, according to our view,* to participate in the benefit 
arising from each. The first cause, i, e., the general progress of the community, 
makes the land more valuable as a natural agent for the production of food. 
The increase of value, if not taken by the State — and the effect of the Permanent 
Settlement is that the State does not take it— must go to those whom the law 
allows to keep all that interest in land which constitutes property in land. Now 
the* persons, who in these provinces have this property in the land under the 
existing law, are the zemindars and the raiyats, not the raiyats only. Therefore 
the zemindars, having a share in that complete interest which constitutes pro- 
perty, ought to have also a share in that increase of value which is an accession 
to that interest. The effect of the second cause is to diminish the value of the 
rent payable in silver in relation to all commodities, which the landlord can 
obtain for the money which he receives as his rent. This money, therefore, 
represents a smaller share of the produce than it did before the relative valuo 
of silver fell. It is but equitable, therefore, that the money rent of the landlord 
^ehould be increased so as to make it represent a share of the produce equal to 


* Political eoonomiets lay down the p^osition that, while the rate of profit and intereat 
haa a downward tendency in a progreaeiv© commanity, rent (i. 6., in their aenao of the term 
rent) on the contrary tends to rise inoeasantly— that in fact all progressire wealth and popn* 
lation tends to a rise of rent — See Mill's Political Economy, Vol. I, p. 886 ; Systems of htmiSL 
Tmure h> various countries^ p. 221, where capitalist fanning prevails ; any fall in the usual 
rate of profit and interest must operate directly to ineroaso rent ; but apart from thii cause 
rent iuoroases in' a progressive oomxnunity. An advancing population a tendency tio 
create a larger desuwd to food and t^fie price riees Ux coxaieqaeiiGe. 
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il; represented when thg) rent was originally fixed. Then there are other 
considerations. The benefit accruing from the opeintion of the first cause is 
limited by the quantity of the produce which the raiyat sells or barters away. 
In respect of the portion retained for consumption by himself, his f^Wly and 
his cattle, and for seed, there is ng direct benefit from the rise in price, becauso 
this portion does not como into the market. Hero the first cause dififers from 
the second, and it differs also fi*om the third ground of enhancomont, under 
which the excess quantity of produce obtained from the increased productive 
power of the soil represents so much clear benefit. From this aiffelysis it will 
appear that the component elements of this ground of enhancement are suffi- 
ciently complex ; and looking at the above considerations, it is not very easy to 
saj how the increment arising from increase of price ought to be divided sa as to 
make the division fair to both parties. 

** Hero, as in the case of the third ground, it is possible to conceive that the 
increase of price may bo brought about (1) by l^bo agency or at the expense of 
the raiyat, or (2) by the agency or at the expense of the landlord, or (3) with- 
out the agency or expense of eitlier. In the first case, as the lasv now stands the 
,rent of the raiyat is not lioble to enhancement. He receives the full benefit of 
the increase in price which ho has himself brought about. That is the elfect 
here also of the words * otherwise than by the agency or at the expense of tho 
.raiyat,* and we do not propose to alter this. At the same time it is not easy to 
suppose a case in which the raiyat could effect an increase in tho price of' tho 
.produce solely by liis own agency or at his own expense. In so far as bettor 
prices may be duo to im*^ roved means of coinn*iinication, which haVe been effcct- 
,ed by the road cess or public works ccpbs funds, wo have provided that the raiyat 
.shall pay so mnch loss enhanced annual rent as is equal to tho annual sum which 
he has contributed to these funds. In the second case, or where the increase 
^of price is due entirely to the zemindar’s agency, or has been brought about 
Altogether at Ij^s expense, it appears to us, on the whole, to be reasonable that 
he alone should receive tho entire benefit. A case of this sort might occur 
where a zemindar had opened a new hat and improved the means of communica- 
tion between it and the lauds of iiis estate. In the third case, wli^i is by far 
the most common, the case, that is, of an increase of price brougli* about by 
neither the zemindar nor the laiyat, but by general causes, the reasoning used 
, above (section 55) in respect of tho similar case arising upon the third ^oand 
of enhancement appears to have equal application. Having given the whole 
subject in its diversified details what consideration we have been able, a majority 
US think that tho fairest general rule here also will be to divide the incrcwlliit 
equally between the landlord and tenant. Messrs. Mackenzie and O’Kittealy 
would in this case, as well as in the analogous case under tho third ground of 
enhancement give two-thirds of tho increment to tho raiyat and the remaining 
cme-third to the landlord. 

As to tho period of past time between which and the present the comparison 
. fihou^ be instituted, and as to the causes of the increase being not merely tem- 
poraiy or casual, tho remarks above made upon tho third ground of enhancemehtr-^ 
appl^; Then as to tho markets, tho prices of which should govern, we have prq- 
that the prices in the locality or at the usual markets are to be taken.' 
ought to be sufficient evidence of those prices procurable from the local 
other sources. We have further facilitab^ . 
1|ie procif bjr providing for the preparation and pblication of annual'' official price' 
,;|i$ts, the object and use of which we shall explain boreaftor. ' . \ 

Tb® next question which lias engaged our attention in eonueotion with tbilf 

of the species ^produce 
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Bliall be taken for the calculation of prictss. ShAll theso prices be calculated for 
all the crops actually grown on the lands, as well for special crops requiring 
special c^e and cultivation, as for the ordinary food-crops of the district ? 
During tte period antecedent to British rule it was usual to vary the rent with 
the crops ciiftivated. Section 56 of Regulation 'Villl of 1793 enacted that 
“ where it is the established custom to vary the pottahs for lands according to 
the articles produced thereon, and while the actual proprietors of land, depen- 
dent talukdars or farmers of laud and raiyats in such places shall prefer an 
adherence to this custom, the engagements entered intOi between them are to 
specify thei quantity of land, species of produce, rate of rent, and amount thereof, 
with the term of the lease and a stipulation that in the event of the species of 
produco being changed a now engagement shall be executed for the remaining 
term of the first lease, or for a longer period if agreed on ; and in the event of 
any new species being cultivated a new engagorncrit with the like specification 
and clause is to be executed accordingly.” It can well bo understood that a des- 
potic Government or its more despotic subordinates observed carefully any 
circumstances that would enable the cultivators to pay more than had previously 
beeu obtained from them. Where the share of the State was taken in kind, a 
less proportion was always accepted for special crops in consideration of tho 
greater care and expense necessary to their production. Where tho share of tha 
State had been commuted to a money-pay meiit, very liigli rates were imposed on 
the lands on which special crops were grown. These rates were too often regu- 
lated more with reference to the aggregate value of the gross produce, which was 
very considemble, than upon a dut^llowai^co for the cost of production, which 
was a very much larger item in proportion than in tho case of ordinary crops* 
In reasonably g(Jod years tho miyat was able to ^ pay and make a good profit; 
then came a year of failure, it may be when lie had made a larger venture thaa 
usual, and tho little capital vanished, while the high rates had to be paid, and 
perhaps the inaJiajan s assistance had to be called in for this. *Tho memory of 
the year of failure survived, kept gi*ecn by the mahajan’s long surviving claim, 
while the years of success from which little or nothing was saved were soon for- 
gotten. Iwhus happened that the exaction of very high rates for fields devoted 
to special cultivation discouraged and retarded agricultural improvement. It 
may be wpll to draw here a distinction between higher rates for superior laud 
capablo ot producing superior crops and therefore suited for theso special crops— 
such rates being paid without direct reference to the particular crops actually 
pr<i|||||iced from year to year — and higher rates assessed with direct re- 
ference to tho crops annually grown. The latter are sure to run much 
higher than the former, and in a bad year the loss and the cause of it 
are felt moi’e distinctly. This distinction and the bad effects of levying 
high rate directly on the crop were understood many years ago. As 
early as 1792 tho Government wrote as follows in the Revenue Despatch of 
the 12th December of that year : ‘ Apprehending that the present great demand 
for sugar and the consequent rise in the price of it might induce some of the 
landholders to exact from their raiyats an enhancement for the ground appro- 
priated to the cultivation of the cane ; and, 4 s such short-sighted policy would* 

• nave discouraged the extension of the cultivation of it, and consequently 
provented the establishment of a trade in sngar between this country afd 
Europe, we thought it advisable, to issue a notification to the landholders pro- 
hibiting any enhaitbement of the rent of the sugarcane lands upon the ground 
^ its being repugnant to the usage of the country as well as detrimental to tlieir 
' 4^wn interest and^^that of the State at large/ We find the Directors writing out 
in 1837 to the following effect : ^ it is the productive power o| the laud, and not 
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Ita aoinal produce, that/ should he takei^ as the guide ixu making the . assessment. 
By this mode the best description of encouragement is giren to the cultivator 
to extend cultivation and raise crops immediately benehoial and profitable to 
himself, and such a system, we have on a former occasion observed, and are stiU 
of opinion, would not ultipiately *be found detrimental to the interests of the 
, State/ We do not therefore propose to interfere with any existing classification 
of lands based on their superior quality, or capability of producing special crops, 
but we think that, in regulating enhancementof rent on the ground of rise of prices, 
account should be takemof the ordinary staple crops only. A diffei'ent rule would, 
in OUT opinion, tend to discourage the cultivation of new and valuable species of 
production, and so prevent agricultural improvement. By allowing the Board 
•of Bevenuo to declare from time to time what sliall be taken to be stapje crops 
for particular areas, an opportunity will be afforded of making any new crop a 
staple as soon as its cultivation has been thoroughly and generally established. 
As to special crops, such as betel leaf, tobacco, sugarcane, and such like, we 
think that as they are grown only occasionally or in small quantities, and require 
particular attention and involve special expenditure, they ought not to bo con- 
sidered in settling enhanced rents. We may further observe in support of this 
yiew that, in commuting the tithe into a money payment in England, staple 
crops only were taken into account, the staples selected being wheat, oats, and 
barley/* (R. C. R. Vol, H), pp. 30 to 33). 

“ Enhancement on the ground of prices would be greatly facilitated by the 
. preparation of authoritative price lists by the Local Go- 
on vernment. It should Be explained that the price lists of 

staple-food crops are to be taken simply as indicating a 
general rise or fall in prices, and without any reference to the particular crop 
grown on the land, the rent ot which is in dispute ; and our intention is that 
the price list should be worked out very mucli on the principle on which the 
commutation of tithes according to the average prices is worked out in England 
as explained at page 250 et seg of Mr. Justice Fiehrs Digest, It has been niged 
, that in applying the proportion rule in the case of prices, some deduction should 
be made to cover the effect of these increased prices on the cost of cultivation. 
We are, however, content for the present to leave the protection of the raiyat 
in this I’cspect to the other restrictions on enhancement, especially to section^ 48, 
which provides that the Coui'C shall not in any case decree an enhancement 
which appears under the circumstances of the case to be unfair or inequitable* 
But the point will receive further consideration when the alterations mad^ji , in 
^his chapter have been subjected to public criticism/* — 8, on B, T. B, Nd* IJf 
Gazette of India^ April 12th, 1884). 

** The only other amendments in the chapter which appear to call for special 
mm. ^ notice are as follows : 

o?m! required Courts, in dealing with claims 

\ ' to enhancement on the ground of a rise in prices to take 

decenfiial periods instead of quinquennial periods for the purposes of comparison^ 
owing to the absence of price lists or any other cause, they find it 
impjraoticable to take such periods, in which case they may take any shorter 
periods ; 

(b) We have amended section 39 so that the price lists prepared under ii 

be mer^y jpressmptive evidence instead of being conclusive,, as provided in 
tbo correapoimuptg provisions of Bill Ko, II. The Bengal Government are of 
cpiniou that their antnngements not at present so perfect as to justify thejse, 
Imbft being made coiudnaiiw evidence*^(S. JS. JP, No, of 
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t Titlies were formerly paid in kind,«i. e., thf> person entitled to the tithes 
received the tenth of the crop. This system Whs found 
. Mr. Tield a Digest. ^ vexatious in the extreme, and productive of 
disputes and litigation, just as the system now in force in parts of Behar 
produces constant irritation and oppi’CssioA. It • was finally decided to 
put an end to a source of so much bitterness and want of charity, and 
the following mlos were laid down for the conveuionco of tithes into a money 
payment: — (1) Find the gross average money value of the tithe of a parish or 
district for seven years ending on Christmas Day, 18115. (2) Apportion the 

Amount of that value upon the lands of several tithe-payers. (3) Ascertain how 
^ ^uch corn could be purchased with such amount ; one-third of it to be laid out 
in wheat, one-third in barley, and one-third in oats at the average price ascer- 
tained by the weekly official returns of the price of corn for the seven years pre- 
ceding 1835. (4) In every future year, make payable the price of the same quan- 

tity of wheat, barley and oats at their average prices, founded on a like calculation 
of the official I'eturns for the seven years ending at each preceding Christmas. 
These official returns are, it may be mentioned, pnblished in the London Gazette 
in January of every yeai’, and show the avemge price of wheat, barley and oats 
for the preceding seven years. 

** In applying this principle to money-rents in Bengal, we would not have to 
go through all the processes rcipiired by the above four rules. Ijet ns suppose 
that the rent of a raiyat’s holding is Rs. 20, and that the price of paddy in 1870 
is Re. 1 per maund. Tire money-rent thus represents 20 maunds of paddy. Let 
us then suppose that the price of paddy steadily rises daring the ten years from 
1870 to 1880. To simplify the calculation for the purpose of illustration, we 
shall suppose the price to rise one anna per ma^ud each year. Wc shall then get 
the following 


For 


Es. As. 


1871 twenty maunds of paddy at Rs. 1-1 give a rent of 

... 21 4 

1872 

yy 

yy 

yy 

I -a „ 

yy 

... 22 8 

1873 

yy 

>y 

yy 

„ 1-3 .. 

yy 

... 23 12 

1874 

yy 

n 

19 

„ 1-4 „ 

yy 

... 26 0 

1875 

yy 

yy 

yy 

»» 1-^ i> 

yy 

... 2G 4 

1876 

yy 

yy 

yy 

». 1-9 » 

yy 

... 27 8 

1877 

yy 

»y 

yy 

1-7 .. 

yy 

... 28 12 

1878 

*y» 

yy 

yy 

» 1-8 „ 

yy 

... 30 0 

1879 

yy 

19 

yy 

» 1-3 » 

yi 

... 31 4 

1880 

n 

»9 

ft 

„ 1-10 „ 

yy 

... 32 8 


Total rent of ten years 2C8 12 


This gives an annual average of Rs. 26-14, to which the rent may bo on- 
hanoed. . The only thing necessary in order to the application of this principle 
to the enhancement of existing rents at decennial intervals is to asceiWn the 
average yearly price of paddy : and this might be done yearly by the Collector 
of each district, either for the whole district or for divisions thereof, between 
which such a difference may exist as to render a general price-rate inequitable.^ 
Trade and the means of communication are not sufficiently far advanced to admit 
of a general price-rate for all Bengal. The Collector might give due notice of 
the average price which he proposed to adopt, and persons concerned th^iu 
mig^t be tdlovred a month to obj|ct and show a more correct average. The Com- 
missioner and the Board of Boveuue might have a power of revision : and the 



172 


THE BENGAL TENANCY ACT. 


[dtiG. 30. 


.ftYora^e prices for oil "districts should be finally published in the Gazette, The 
selection of the staple crop or crops to be used for the calculation » and the altera^ 
tion of the staples from time to time would naturally be vested in the Kevonne 
authorities. The period after which revision should take place might, at first 
starting, be made three or five yeafS ; and it might be possible to bbtain prices 
for a few back years so as to bring the rule more quickly into operation. In 
the illustration I have taken the price of paddy as Re. 1 a maund in 1870 ; but 
of course the price, with which the mle should be started, ought to bo ascertain- 
ed upon an average of -a certain number of years. The great advantage of this 
principle would bo that it, would not interfere with existing relations ; and 
therefore its introduction would not stir up a vast mass of litigation, disturbing 
men’s minds and exciting their bad passions. It would, moreover, be gradual 
in its operation, giving full scope to the operation of a rule carefully followed 
in Settlement Proceedings, and founded on the equitable considerations to which 
I have alixiady adverted — the rule, namely, that forbids too sudden a rise, as 
likely to involve, if not ruin, men to whom sufficient time is not allowed to ad- 
just their circumstances to their diminished powers of expenditure. It will be 
understood that the principle, of which 1 am here speaking, applies only to en- 
hancement based upon an increase in the value of the produce, a rise of the price 
of produce due to the operation of general causes. It would not interfere with 
or supplant the present first and third grounds of enhancement (ante, p. 2H3) or 
the remaining portions of the second ground, as to which some observations 
have been made above (ante, pp. 235 — 238). If it were thought advisable to 
convert the rents paid in kind in Jlehar juto money-rents, the same mle could bo 
applied, only in this case a preliminary step would be necessary, tnz.y to fix the 
money-rent, which is the first factqr in the calculation, by ascertaining upon an 
average of a certain number of years the value of the produce delivered as rent.— - 
Field*8 Digest^ pp. 250-253. • 


Decision under the old Act applicable to this.— For the rule of pro- 
portion and practical mode of sticking rates under this ground, see section 32. 
Claims to enhancement on the basis of “ increased produce '* and “ increased 
value of produce ” are inconsistent and indeed incompatible with one founded on 
an inequality bet\rcen tlie rent paid by a tenant on tlie estate and that paid by 
a tenant on a neighbouring csfate — (Sreesh Chunder v. Assinionissa, 7 W. R., 
234). The statement of inconsistent grounds does not invalidate a suit for en- 
hancement, if the raiyat has not been in any way prejudiced by it, and has taken 
no objection as to the inconsistency in the lower Courts — (Ramruttun v, Pro- 
sunno Nath, 20 W. R., 203). But if a raiyat is holding hdow the rates paid by 
his neighbours, and in consequence of the increase of the value of the ^produce those 
rates are themselves too low, a zemindar may be entitled to the benefit of bofh 
the grounds of enhancement in the same suit — (Thakurani v, Bissesvar, 3 W. R., 
Act X, 29,) per NotTuan, il. A claim to enhancement of rent on the basis bf in- 
creased produce, and one that of increased value of produce, are not inconsistent 
and inbompatiblc — (Gopee Nath v. Rarahuri, 9 W. R., 476). The rule of pro- 
portion is not applicable where the rates between the present value of the pro- 
duce of the soil and the former value at the time of the original taking cannot 
be asbortained— (Jadub Chundra r. Etbari Luskar, 3 W. R., Act X, 166.) 

The increase, however, in the value of the producse must be an increase in 
. its natural and usual value in ordinary years ; the acci- 

dental and exceptional high prices of a partioulftr year in 
consequence of drought and scarcity, cannot be treated aa 
% measute by which rent is to be aJjusf ed. A tenant takes land, Hot witU refer- 
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toce to tlie exceptional high prices of a past ye6.r, but with reference to the 
prices he may reasonably expect to realise for the crops he will raise in snooeed- 
ing years*’ — (Bhagmth v. Mahsoop, 6 W. R. (Act X), 34)* The increase in the 
valne of the produce must be a permanent one, — ^tbat is, a steady and normal in- 
crease, and net one tliat fluctuates in a violenband ui^certaiu way, and is affected 
by extraordinary causes not likely to last — (Thakorani Dasi v, Bissesur, 3 W. R., 
Act X, 142.) 

Increase of productive powers —Grounds (c) .and (d) are subject to 
sections 33 and 34 of the Act. Tho increase does not mean the capacity 
for realising a higher rent for building or other purposes ; but an inci'ease of tho 
productive powers of the land itself— (Bissesur v. Woomachurn, 9 W. R., 122 ; 
Kenyah Ghyeman v. Jan Ali, 1 W. R,, 46.) Where a considerable portion of 
a town had been carried away by the Ganges, and tho value of the land has con- 
sequently increased, it tos held that a rise in the value of the land from such a 
cause was not an increase in the productive powers of the land as contemplated 
by this section — (Khondkar Abdur Rahaman r. Wooma Cliuran, 8 W. R., 330.) Tho 
inci'ease of tho value of land by reason of the existence of a distillery or of a rope- 
yard is not an increase in the productive powers of the land within the meaning 
of this section — (Brojonath v. Stewart, 16 W. R., 216 ; Madun Mdhun r. Stal- 
kart, 17 W. R., 441). A casual inci'ease in the fertility of the land is not a 
ground for a permanent enhancement of rent — (Kisto Mohuu w. Huri Sunknr, 7 
W. R., 235). Tlie increase must cither be pei'manent or^likely to last for a con- 
siderable time — (Khajch Abdool*v. Bhuttoo Sheik, 22 W. R., 350). An en- 
hancement of rent can be had under this (Biause whore tho increase has resulted 
fnim additional productiveness in tho soil arising out of fertilising deposits, or 
from increased facilities for disposing of the prdliuco, arising out of the construc- 
tion or protecting of embankments, or the introduction of railways, or the rise 
of new markets, or the generally increased facilities of communication which are 
caused by the construction of ordinary metalled roads, &c.— ‘(Poolin Bihari v, 
Watson & Co., 9 W. R., 190, F. B., Seton Karr, J). 

The old section had than bij the agency, or at the expense of the 

rabjaty For “ improvements ” see sections 76 to 84, 
sufficient to show that the productive power of 
the land has increased ; the landlord must also show that 
the increase has been brought about “ by improvements made by himself or by 
fluvial action.” Where a raiyat has dug a tank for public use, and the garden, 
he rented had been rendered productive by tho exertions and outlay of tha 
tenants, the land was held not liable to enhancement — (Sreeram v, Lakhan 
Majilla, Marsh. 379 ; 2 Hay, 427), On the other hand where tenants had held 
land for some 25 years at rents much below the prevailing rates, it was held 
they were not entitled at the end of that time to plead the expenditure of their 
own capital and labour as against the landlord’s claim to enhanced rent— (Pro- 
ennno Kumar v. Radha Nath, 7 W. R., 97). The fact is that when eahancementt 
ie sought under grotind (u), the questions of improvement and costs of cultiva- 
tion &c., do not intervene except so far as may be brought to bear upon the 
ground under section 35. Where tho crops had been deficient in quantity, and 
owing to the care and labour of the raiyat, they had increased in value consideis^ 
ably above that of former years, the raiyat was entitled to set off such against a 
suit for enhancement— (Shoudamiui v. Haran Chnnder, 6 W. R. (Act X), 
103). Where a raiyat had taken lease of some land covered with jungle at h low 
rent, and had afterwards cleared the jungle and made the land in an orchard, it 
wae held that .the landlord oould*not enhance the rent to the rate paid for Other 
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orchards in the neig1ihonrhood,Hnasmnpli as the imBrovemeats had been ieffeoted 
by the exertion and at the cost of the tenant. It is not 
* ConTmipn of an of course meant that a raiyat who takes jungle land is to 
hold it for ever at jungle rates. When he simply brings 
jungle land^into cultivation, he is liable/ after a reasonaMe 
time, to pay the full pergunnah rates for cultivated land ; but if the land which 
he originally received was not only uncultivated jungle, but in its then state 
impracticable for cultivation ; if, for instance, it was salt land, which could only 
be made sweet by special works of the raij^at, or rock, which could oply be made 
cultnrable by special labour, then the raiyat who made these works, or expended 
that labour, would be entitled to hold at exceptionally low rates. So again, if 
having received ordinary land and converted it into land of specially high-value, 
he would only be liable to pay the ordinary rates paid for land of the same qua- 
lity, irrespective of the special characters impressed upon it by himself — (Chow- 
dry Khan v, Gonr Jana, 2 W. 11. ActX, 40 ; Golamali v. Babu Gopal Lai, 9 W. 
B., 65) . So where a tenant erects distillery, the land is not liable to enhancement— 
(Braja Nath v. Stewart, 8 B. L. R., App. 51; 16 W. R., 216). Under the 
old law where the productive powers had increased by reason of the Government 
having erected an embankment, the land was liable to enhancement — (Jadub 
Chundra Etware Luskur, Marsh., 498.) It would not be so now under tlio 


present law, because the improvement by the Government is not an improvement 
made by the landlord or by fluvial action. When a defendant allows that the 
productive powers of the land have increased, it is still 
Burden of proof. incumbent on the plainfifF to show that the agency which 

effected the increase was not that ot the raiyat, or under the present law was 
that of himself or fluvial action. “ When,** observed the Chief Justice, ** a 
defendant comes into Court, and the Court asks him * what do you say to the 
plaintiff’s claim and he says *,I admit that the productiveness has increased 
but not otherwise than by my agency,* such an admission must be taken alto- 


^ther. So it is in the case of a written statement. A written statement put in 
by a defendant is not a plea by way of confusion and avoidance ; it is the state- 
ment of the grounds of his defence, and he must verify the statement If you 
read a man’s answer you must take the whole admission together. Taking the 
whole admission together in this case, the defendant says ‘ that the prodnetiye- 
ness has increased, but not otherwise than by my agency,* and the plaintiff then* 
has to prove his case. The general rule of evidence is that if in order to make 
out & title, it is necessary to prove a negative, the party who traverse the title 


must prove the title. The plaintiff alleged the right to enhance on the ground 
that the productiveness had increased otherwise tlian by the agency of the raiyat. 
I am of opinion therefore that the on?^3 lay on the plaintiff to prove the ground 
of his right to enhance, namely, that the productiveness of the land had increased 
Otiitertrise than by the agency of the raiyat” — (Poolin Behari o. Watsoui 9 
W.I B* 190.) The change of words is signifleant in the new section, and the onus 
Of proof noW decidedly is upon the landlord. 

Ill A stdt lor enhancement of rent, the defendant pleaded that the land was 


nsod solely Ibr fruit trees, and that those trees were originally planted by the de- 
fendant j that consequently, any increase in the value and productiveness of the 
land in cot^eqnence of the growth of trees must be attributable to the agency 
Of the deleil^t, and therefore by section 18 of Act YllI of 1869 (B.O.), such 
ihbrease would bo no ground for enhancement; Held that this was b^ defence— 
l(pbhoy Chand^r u* Badjia BuUubh Sen, 1 0. ti, E., 549). The Court (Garth, 0. J., 
'^d Birch, J.) It iS m point of fact untrue that the iucreased productive* 

iSebe of an ori^hard^by the growth of thd iruR trees in due to tw agOaOby' ^ 
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the person who first planted them« After ilit first expense of preparing the 
land, and planting and nurtfiting the young trees 1ms been incurred, the increase 
in the productiveness of an orchard depends probably far less upon the labour 
and outlay of the tenant than land used for the ordinary purposes of agriculture* 
The trees may require a certain amount of care and attention from time to time, 
but their growth and productiveness depend far more upon the quality of the 
soil and the fertilizing influence of the seasons, than upon the lal)our of man. It 
is quite right of course that in settling the rent of land which is let for the 
purposes of an orchard, a due allowance should be made to the tenant to cover 
the cost of his original outlay in tho way both of labour and capital ; but after 
such allowance has been made, there is no reason why the rent of the lands used 
for orqjmrds should not be liable to enbancemeut or abateinont from time to time, 
in the same way as lands used for other kinds of culture.” 

In a suit for enhancement of rent, bare proof that tho productive powers of 
land in suit have been increased by the agency, or at the expense of the defen- 
dant or his ancestor, is not sufficient to exempt tho defendant altogether from 
enhancement. In such a case, where the value of similar lands in the same 
locality, but not sharing tho special advantages resulting from works or improve- 
ments erected or effected by, or at the expense of tho defeudaiit or his ancestor, 
has been increased by natural causes, it must be assumed that the lands of dofen<v 
dant, owe their increased value to that extent to natural causes, and aro to that 
extent liable to enhancoment — (Tokait Churamba v. Dunrai Eoy, 1. L. R., 5 
Cal., 56.; 

• 

31 . Where an enhanconfent is claimed on the ground 
buim m to tehanoe. that the .rate of rent paid is below the pre- 
^on^goundofpre. ^^il-ngrate— • 

• (a) in determining what is the ‘prcyailing rate the Court 
shall hare regard to the rates generally paid during a 
period of not less than three years before the institu* 
tion of the suit, and shall not decree an enhancement 
unless there is a substantial difference between the rate 
paid by the raiyat and the prevailing jate found by the 
Court; 

Shall have regard to. — This in fact widens the field of consideration of 
the Coui-ts to a dangerous extent : “ Every lawyer knows that if, into a definition 
of the ground on which an enhancement is to take place, you incorporate a number 
of things which the Courts may have regard to, you make those things so posi- 
tively a part of tho dofinitiou that in an appeal on a point of law to the High 
Court, if the whole of the matters contained in the definition have not actually 
been found on evidence, the case will fall to the ground. I fear it will be exceed 
ingly difficult for a Court to conduct an investigation in this way, and that there 
will Jiardly be a case, which will not be capable of being upset on appeal to 
High Court.” (The Hon'bh Mr, Evans in Ooundl,) 

SatM generally paid.— Soe “premUng rate,” ante, p. 163; “Genendl^ 
paid" means paid by the majority of oooapan <7 raiyats. What is hy the 
words unless there is substantial diSeience between the rate paid the Hnyat 
sud the jOTvailing rate found by Court ” ? Should an av^srage be atruok f See 
mm under ground (a}.of aeotiim 39. In Andfa. Bihari v. Dost Mahome d , 2^ W. 
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1^,, 186, it was held tkat it is not allowable to the Court to strike an average of 
the rates of rent. But in Shaik Dena (jlazee v. B^Jbu Mohini Mahun, 21 W- 
Ik, 167, it was held that if a generally prevailing rate cannot be found, the cur- 
twncy of the difPerent rates being so nearly equal as to make it possible to say which 
is the prevailing rate, the Court is not in eiTor in taking an average.* So in Tiko- 
ram v, Mrs. Sandes, 22 W. B., 335, it was hold that, although the landlord 
ta&f not give evidence as to the rate of rent payable by tenants of the same class, 
Ac,, yet if a comparison be* made with rates paid for lands of a somewhat better 
quality and a proper enhanced rate awarded, it will be in conformity with the 
Spirit of law. 

“ As long as we preserve the words of the present law * the prevailing rate * 
and not the average rate, the rulings of the High Court which prohibit the 
striking of an average except to very small extent in very special cases, would 
equally apply to the present section ; and there is nothing unfair in giving a 
direction that the Court should look to the prevailing rates. * * * * Say, thera 
are two rates, one of Bs. 5 and one of Bs. 2 merely to strike an average between 
the two will not be in compliance with either this Act or the old law. But I do 
think that the class of judgments on which the J udge says — ‘ This man is found 
to hold at Be. 1 ; the claim is to have his rent enhanced up to Bs. 2 on the ground 
of the prevailing rate ; and there is a great deal of contradictory evidence as to 
what the prevailing rate is. I doubt the evidence which makes it out to bo Bs. 
2, but I lind that, except in isolated cases, land of this description is never held 
under Bs. 1-8 ; thereforCj^ I shall bo safe in finding that the prevailing rate is 
not less than Bs. 1-8.* That is the sort of ^ay in which the Courts have fre- 
quently given judgments in regard to ^leso matters upon discrepant evidence. 
And I think rightly so.** (The llorChle Mr. Evans in Council,) • 

Under the North-West Provifioes Bent Act, XVII of 1873, “ the prevailing 
eaie is determined by taking an leverage rate paid for eacli class of land of similar 
quality with similar advantages, after deducting, the fields which pay an abnor- 
mally low rate,** but the Famine Commissioners reported that the result was 
disastrous to the raiyats. 

(6) if in the opinion of the Court the prevaiUng rate of rent 
cannot be satisfactorily ascertained without a local in- 
quiry, the Court may direct that a local inquiry be held 
under Chapter XXV of the Code of Civil Trocedure by 
such Revenue-officer as the Local Government may 
authorize in that behalf by rules made under section 
392 of the said Code ; 

The following notification has been published with reference to this clause : 

Under section 392 of Act XIV of 1882, the Lieutenant-Governor has been 
^eased to make the following rules as to the persons to whom commission shall 
be issued under the Bengal Tenancy Act. 

“ Whenever, under sections 31 (6) and 158 (2) of the Bengal Tenancy" Act, 
a Court directs that a local enquiry be held under Chapter XXV of the Code of 
Civil , Proeedore, the commission shall be issued to such person, not being below 
rank of an Aissistant or Deputy Collector, as the Collector of the District 
, mayi from time to time, select for the purpose. 

t ' ” The Court shall j|Bsao a precept to the Colleotor requiring him forthwith 
beiuiiounate a fit person as atove, to conduct the enquiiy, and the commission 
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eliail be issued to the person so nominated.’* t {CaL Gn ^th November^ 1885. 
988). • 

No Commission can then issue under this section to pleaders and the 
Civil Court Amin. The investigation should be made by the revenue-offioer 
personally, and he cannot transfer the commission to an 'officer of his. 

The practice of finding the prevailing rate by focal inspection of the Civ3 
Court Amin has always been discouraged. “ I wish to remark,** observed Mitter, 
J., “ that a practice has been fast growing by which Amins are made the real 
judges of important questions of law and fact, which it is the duty of the Court 
itself to determine. Local investigations ought to bo restricted to points which 
really require some local inspection for their elucidation. It is aliaurd to 
suppoi^ that the Legislature intended that in every case for enhancement an 
Amin ought to be dcjiuted to enquire into .and re])ort upon the rates at which 
the enhancement is to be made, and the mischievous consequence of acting upon 
such a supposition are painfully manifest in the present case. * * * I think it 
to be a manifest departure from the intention of the Legislature to allow wit- 
nesses to be examined out of Court by Amins ; except with reference to such 
points for the determination of which a local irmutfigaiion is legitimately requir- 
ed. It is of the utmost importance to the ends of justice to insist upon the 
examination of witnesses in open Court and by the Court itself. This should 
always be observed as a geneml rule by w^hieh all Courts are bound, and any 
deviation from this rule ought not to be permitted, except in cases in which the 
Legislature has expressly sanctioned it, as for instance, whore witnesses are to 
be examined by Commission, or it here au Amin deputed to hold a local investi- 
gation thinks it necessary to examine •wituosses on the spot with reference to 
such matters as fall within the legitimate scope of the enquiry entrusted to 
him *’ — (Shadoo v. Ramanugra, 9 W. II., 83). ‘So in Mr. James Tweodio v. Purno 
Chundor, 12 W. R., 138, Sir Barnes Peacock remarked : “ It appears upon 
that report of the Amin that the defendant having called witnesses named 
in the report, the Amin made enquiries in the neighbourhood, and from what he 
learnt, the rates were such as he found them to be, and not as stated by the 
defendant*s witnesses. Witnesses both for the plaintiff and defendant wore 
examined ; but the Amin did not give credit io the dcfoiidant*8 witnesses on 
account of sometliiiig he heard in ilie neighbourhood. It appears to me that 
when the defendant in his grounds of appea.l contended that his witnesses had 
proved certain rates to be the rates of the village, the Judge had no right to take 
the Amin*s report, which got rid of the evidence of those witnesses by the state- 
ment made in conversation, probably in the absence of j)artios ; and, althoogli 
the defendant had not objected to the Amin’s report l>eforo the Deputy CoL 
lector, the Judge ought to have exjimincd the defendant’s witnesses, and decided 
whether they did or did not make out the allegations in the defendant’s ground 
of appeal.’* 

(c) in determining under this section the rate of rent pay. 
able by a raiyat, his caste shall not ho taken into consi- 
deration, unless it is proved that by local custom cast© 
is taken into account in determining the rate; and 
whenever it is found that by local custom any descrip- 
tion of raiyats hold land at favourable rates of jrepit, the 
. sate shall be determined in accordance with that cus- 
tom. 

23 
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Section 20 of Act; XVIII of tL875 (North-Western Provinces Kent Act) rnns 
as follows : “ In determining nnder this'chapter the rate of rent payable by any 
tenant, his caste shall not be taken into consideration, nnless it is proved that, 
by local custom, caste is taken into account in determining such rate ; and when- 
ever it is found that by local cnstom or* practice, any class of persons by reason 
of their having formerly been proprietors of the soil or otherwise, hold land at 
favourable rates of rent, the rate shall be determined in accordance with such 
custom or practice. Illustration - : — “ The J udgo finds tliafc similar raiyafcs pay those 
rates for similar lands, and defendant admits that those other raiyats with 
whom he is compared *are raiyats, with rights of occupancy as he is. He is 
unable to show that according to the custom of the village, there are any separate 
class of raiyats within the geneml body of occupancy raiyats, and therefore we 
must consider the general body of miyats with rights of occupancy to be the 
same class of raiyats within the meaning of tlie law, although some may bo more 
and some less ancient.” The following illustration (6) was given in the Bent 
Commission Bill to the enhancement section : “ A is in possession of its holding 
which has descended to him from his great-grandfather who hold it at the time 
of the Permanent Settlement. B was let into possession of his holding 20 years 
ago. There is evidence that the descendants of raiyats, who were in posscssiou 
at the time of the Permanent Settlement, customarily hold at rates less by 
four annas in the rupee than iniyats who have come into possession at a later 
period. A and B are not raiyats of the same class.” This illustration, though 
not fully applicable, now shows that a very wide range will be given to local 
customs. See I. L. R. 9 tal., 505 ; 12 C. L. R;, 251. 

{d) in ascertaining the prevailing rate of rent the amount of 
any enhancement .authorized on account of 'a landlord’s 
improvement shall not be taken into consideration. 

This need not have been provided for, because in ground (a) of section 30, 
the land should be of a similar <ic.scription and with similar advantages. Now if 
the prevailing rate has been established on account of the landlord’s improve- 
ment, the land Avhich is subject to that rate must have superior advantages than 
the land of which the rent is songht to be enhanced. 


Buies as to enhanoe- 
a&ont on ground of rise 
In prices. 


Where an enhancement is claimed on the ground of a 
rise in prices — 

(«) the Court shall compare the average 
prices during the decennial period immediately 
preceding the institution of the suit with the average 
prices during such other decennial period as it may ap- 
pear eqxiitablc and practicable to take for comparison ; 


, (i) the enhanced rent shall bear to the previous rent the 
same proportion as the average prices during the last 
decennial period hear to the average prices during the 
previous decennial period taken for purposes of com* 
parison : provided tliat, in calculating this proportion, 
the average prices during the later period sliall be re- 
duced by one-third of their excess over the average 
prices durmg the earlier period; 
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(«) if in the opinion of the pourt it is not practicable to take 
the decennial periods prescribed in clause (a), the Court 
may, in its discretion, substitute any shorter period 
therefor. 

“ We have required Courts, in dealiufr with claims to enliancement on the 
{pniund of a riso in prices, to take duconiiiat periods instead of quinquennial 
periods for tlie purposes of comparison, except when, OAving to the absence of 
price-lists or any other cause, they iind it impractioabhj to take such periods, in 
which case they may take any shorter periods.” (S% 0. R. B. III.) 

“ Formerly it was nt3cessary for the latidlord to prove to the Court when tho 
rent was last fixed, in order to bo able to enter into any comparison at all. The 
Court may, under this Act, take any period during the curroiioy of the rent that 
may be equitable and practicable for comparison. As a rule, in order to eli- 
minate the cifoct of special seasons, decennial periods will bo taken, but tlie 
Courts may, if necessary, substitute shorter periods. In order to facilitate the 
comparison, the Local Government will have to draw up, from the inateriala 
which are available to a certain extent, for the last 20 years, statements of past 
prices, and in future to record prices accurately, publish thorn for criticism, and 
finally after revision, publish stateinoiits of annual average prices.”— See section 
39 post, (The llon'ble Steuart Bayhy in Council.) 

DeCQ&Aial Period. — As to the rule of proportion under the old Act and 
the mode of supplying it, see riotSs under section 24, pp. 13 — 138 ante. 

The mle of proportion prescribed by the Great Rent Case was : “ The old 
rent must bear to the increased rent the same proportion as the former value o£ 
the produce of the soil, calculated on an average of thi*eo or five years next before 
the date of the alleged rise in value bears to thp prcsoiit value.” This rule is 
certainly modified by tho new rule of proportion given in this Act which will 
now be the mea-sure of enhancement in oi’dinary cases ; one-third of the difFerence 
between the two rents shall however bo the maximum limit. The modifications 
are these: (1) The application of the rule is now limited to and 

enhancement on tho ground of a rise in prices. (2) The periods between which 
a •comparison is to bo made are decennial periods instead of periods from three to 
fi[ve years. (3) In tho Great Rent* Case no aceouut was taken of increase of coat 
of production ; a deduction of one-third of the increase of price is allowed by the 
now rule in order to cover this. (4) The now I’ule applies to all money rents ; 
the old rule was limited to customary rents, i. e., rents fixed according to the 
tate commonly payable by tho same class of raiyats for similar lands in thd 
places adiaoent, and representing a share of tho gross produce calculated in 
money— (B. L. R. F. B., 202 ; 6 W. R., Act X, 34 ; 7 W. R , 94, 144 ; 9 W. E*, 
348 ; 6 B. L. R., Ap. 122.) 

Reading this section with section 30, ground (6), some commentators have 
been upset by the words “ during the currency of the present rent.*^ The con- 
fusion of their ideas has arisen from an inability to distinguish the grounds of 
an enhancement from the manner in which the enhancement is to be adjusted* 
Section 30 (6^ gives tho grounds, and the present section gives the mode of 
adjustment. Because the grounds of enhancement haveariseii during the currency 
of the present rent, it does not follow that the adjustment or assessment is to be' 
confin^ to the currency of the present rent. The assessment may be made by 
cpmparittg the rise of j^rices during the currency of the rent with the Sate of 
the prices of the previous porj^d. In fact this section leaves the Gompaiiscn of 
the rates entirely at the discretion of the Court \ and a oompamon of the decen* 
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iti^ rates of prices ^uritig tha carrenoy of _ the period is an absurdity,, ^he 
oouparison must be made ■with a porfod which adjusted the present rent, i. e., 
which preceded it. 

* Reduced by one-third. — This deduction is allowed in consideration of the 
increased cost of cultivationf * j. j* 

“We are of opinion that the tendency in this country of the cost of 
cnltiTation to increase is ki a higher rate than prices. So far as the labour is 
done by the cultivator’s family or by labourers paid in grain (as is mostly the 
case in India), no benefit niider this item can accrue to the cultivator from 
increase of prices. On the other hand, as population and prices have increased, 
pasturage has diminished ; cattle are dearer to buy, doaror to keep, and less 
remunerative ; manure is dearer, and so is fuel ; and all these elements have to 
bo taken into account. The Local Government proposed to deduct ono-half for 
the increase of prices to cover the increased cost of cultivation ; we rwogiiiKod 
the impossibility of asking the Courts to solve the hopeless pi-oblem of increased 
cost in each case, and found it necessary to draw an arbitrary line. Wo have 
drawn it one-third.” (S. 0. B. 111.) 


33]:(i). Whero an enhancement is claimed on the ground 
_ , . . of a landlord’s improvement — 

Buies as to enhance- 

(®) Court shall not grant an enhance- 
mfent unless the improvement has been re- 
gistered in accordaufie with this Act ; 

(6) in determining the, amount of enhancement the Coui’t 
shall have regard to — 

(i) the increase in* the productive powers of the land 

caused, or likely to he caused by the improvement, 

(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for utilizing the 
improvement, and 

(iv) the existing rent and the ability of the land to hear a 
higher rent. 

33 (2). A decree under this section shall, on the application 
of the tenant or his successor in interest, be subject to re-consi* 
deration in the event of the improvement not producing or 
ceasing to produce the estimated effect. 

Imwvemeilt registered.— Soe section 80 and notes post. 

fn Hnro Pro^ v. Wooma Tara, 2 W. R. (Act X), 125, i* tcld that a 
landlord is not entitled to enhancement on the ground of improvement whei*e it 
is not proved that the increased value of the land is due to such improvement. 

Snb-olanso (1) of clause (6) 1 of section 33 seems to contemplate an en- 
hancemettt on prospective grounds. More improvement likely to increase 
.pfodnetive powers might give grounds for enhancement. Hence otanse (2) 
.prides for the remedy of any unexpected evils of an enhancement decree. 

.BfdMMcHon (2).— 'The revision of the deqyee under this seotion must be 
and not by mit. Under section 88 the rent of an oconpahey 
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raijat cannoti bo reduced except under the grounds stated thci^oin, and Lho 
failure of the landlord’s improvement to work is not one of those gi'ouiids. No 
period of limitation has been provided by this Act within which the application 
for revision is to be made. ^ 


34. Where 


Buies as to enbance- 
metit on around of in- 
crease in productive pow- 
ers due to fluvial action. 


an enhancement ‘is clnimed on the ground of 
an increase in productive powers due to 
fluvial action — 

(a) the Court shall not take into account 
any increase which is merely temporary or 
casual ; 


A casual increase in the fei'tility of the soil is not a ground for permanent 
enhancement of rent— (Kristo Mohan v, llmxio Sniikur, 7 W. R., 235). So in 
Khejeh Abdul «. Blinttu Sheik, 22 W. R., 350, Markby, J., observed; “Now 
if by a natural cause there has been produced not a mere temporary increase in 
the productive powers of the land, but an inci’case which will either be perma- 
nent or at any rate likely to last for a considerable time, that is one of the ele- 
ments to be taken into consideration in considering the increased value of land 
within the meaning of section 18 Act VIII of 1869 B. C.” 

(A) the Court may enhance the rent to such an amount as it 
may deem fair and cqui^hle, but not so as to give the 
landlord more than onVhalf of the value of the net 
increase in the produce of the land. 

35 « Notwithstanding anything in tho foregoing section, 
BDiMUMement by milt the Court shall not in any case decree any 
to be lUruid equitable, enhancement which is under the circum- 
stances of the case unfair or inequitable. 

All the provisions regarding enhancement of rent are subject to this section- 
Under no circumstances can a raiyat, with a right of occupancy, be called upon 
to i)ay more than a fair and equitable rent — (Noor Mahomed v, Hari Prosunno, 
W. R., 1864, Act X, 75) ; tho occurrence of a catastrophe such as an inundation 
during the year succeeding a notico of enhancement was held to be sufficient to 
render the demand of a higher rent unfair and inequitable — (Bama Soondari v, 
Kaloo Peeadah, 10 W R., 395), and in determining what is fair and equitable 
the Court may take into consideration tho rise in wages ; but it does not neces- 
sarily follow that, because wages are double what they were, and the necessaries 
of life have risen, that the old rent is fair and equitable under tho altered state 
of circumstances — (Savi v. Jeeto Meoah, Marsh., 186), And as the existing rent 
is always presumed to bo fair and equitable until tho contrary is shown, it fol- 
lows that a landlord who claims an increase of rent must clearly make out th^ 
grounds upon which enhancement is sought. Tho grounds too must Ibe one or 
other of those stated in section 30. This section should be read with sectioii 24 
aud notes. In Huro Paosad v. Chundee Churn, (1 L. R,, 9 Cal., 505; 12 0. L. 
K., 251), Wilson, J , observes, when land is let for the purpose of clearing 
jungle or other reclamation, and on this ground, or any other ground mentioned 
In the lease, a reduced rent is provided for the first few years, and it is said that 
the rent is to be at such aud sucli a rate, a sum as the fall rent, does that mean, 
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as the words seom to import, <that the full rent is to be the full rent as long as 
the tenure subsists, or is such a rent liable to eiihauoement under the provisions 
of the Rent Law ? We agree with the lower Appellate Court in thinkiug that 
the decision of the Privy Council in Saradasoondari e. Golam Ali, 19 W. H., 
65, is an authority for holding that the former view is the true one, and that in 
the present case the rent cannot be enhanced.” 

36 . If the Court passing a decree for enhancement oonsi- 

Fower to order pro- that tlic immediate enforcement of the 
*re...v8 enhancement, decree in its full extent will be attended with 

hardship to the raiyat, it may direct that the enhancement shall 
be gradual ; that is to say, that the rent shall increase yearly by 
degrees for any number of years not exceeding fire until the 
limit of the enhancement decreed has been reached. 

37 (1). A suit instituted for the enhancement of the rent 

imitation of right to » holding ou thc grouud that the rate of 
bring Buooesaive OB- rent paid is below the prevailinff rate, or on 

the ground of a nse in pnees, shall not be 
entertained if within the fifteen years next preceding its institu- 
tion the rent of thc holding has been enhanced by a contract 
made after the second day of March 1883, or if within the said 
period of fifteen years the rent has been commuted under section 
40, or a decree has been passed under this Act or any enactment 
repealed by this Act enhancing thc rent on cither of the grounds 
aforesaid or on any ground corresponding thereto or dis missing 
the suit on thc merits. 

An enhancement suit under grounds (c) and (d) of section 30 is therefore 
alwayw possible, in spite of the result of former suits. But where a decree for, 
euhaucea i*eiit has been obtained under grounds (a) and (6), whether under the 
new or the old Act, or if the rent has been commuted under section 40 of the 
Act, or increased by coiiti*act since 2nd March 1883, no further suit for enhance- 
ment under the grounds (a) and (b) of section 30 is tenable within the next 
fifteen years. So also if a suit for en^ncement under these two grounds has 
been dismissed on the merits. Suppose, however, that a suit for euhancement 
on the grouud of the increase of productive powers has been dismissed on merits, 
cannot the landlord sue within the next fifteen years for enhancement of rent 
under grounds (a) and (b) of section 30 P I think he cau. 

07 (2). Nothing in this section shall effect the provisions^ 
of sc^tio* 373 of the Code of Civil Procedure, 

. Section 373 of the Civil Procedure Code runs as follows: “ If at any time 
the, institution of the suit, the Court is satisfied on the application Of the 
^intiff (a) thet the sait must fail by reason of some formal defect, or (5) thht 
tl^re are sufficient grounds for jpermittlng him to withdraw from the suit, or to 
; JiSbapdon part of his clato with liberty to briiijpf a fresh suit for the eubject* 
of trhe suit or for the |iart so abandoned; the Court msy grant snob 
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sion on snoh torms as to costs or otherwise as *it thinks ft. If tho plaintiff 
withdraw from the suit, or abandon part of his claim, without such permission, 
he shall be liable for such costs as the Court may award, and shall be precluded 
from bringing a fresh suit for tho same matter. Nothing in this seofciou shall 
be deemed to authorize tho Court to permit ouq of the several plaintiffs to with- 
draw without the consent of others.'’ 


Reduction of rent. 


( 6 ) 


38 


88 (1). An occupancy-raiyat holding af a money -rent may 
institute a suit lor the reduction of his rent 
Beduebon of rent. the following grounds, and except as here* 

in after provided in the case of a diminution of tho area of the 
holding, not otherwise, (namely) : — 

{a) on ground that the soil of the holding has without the 
fault of the raiyat become permanently deteriorated by 
a deposit of sand or other specific cause, sudden or 
gradual, or 

on tho ground that there has been a fall, not due to a 
temporary cause, in the average local prices of staple 
food-crops during «the currency of the present rent. 

(2). In any suit institute under this section, the Court 
may direct -such reduction of the ijont as it thinks fair and 
equitable. 

The raiyat caunot contract himself out of the provisions of this section : — sec 
S, 178 (3) (/). 

The corresponding section of tho old Act was thus worded : “ Every raiyat 
having a Hght of occupancy shall be entitled to claim an 
TheoldAot. abatement of the rent previously paid by him, if the ai*oa 

of the land has been diminished by diluvion or otherwise, or if tho value of the 
produce or the productive powers of the land have been decreased by any cause 
beyond the power of the raiyat, or if the quantity of land held by the raiyat lias 
been proved by measurement to be loss than the (quantity for which rent has been 
previously paid by him.” — Section 10 of Act Vlll of 1800 (B. 0.) The grounds 
of abatement recognized by that section were : 

let — Diminution of area by diluvion or otherwise. 

— A decrease in the value of the produce of the productive powers of 
the land arising from causes beyond tho raiyat’s control. 

3rd. — When tho quantity of land held by the raiyat has been ascertained to 
he less than the quantity for which rent has been previously paid. 

Tho present section takes only tho second of these grounds, and puts back 
the other grounds in section 52. 


An occupancy raiyat holding at a money rent. — A suit for abatement 
will not lie unless the plaintiff admits that the relation of 
o?rent“2iSt ““d tenant exists between him and the person 

bearaivatfindaraivat from whom the abatement is sought as to the lands in 
Smfy * **°**'^' respect of which it is sought — (Abhoy Oobinda e. Kenny, 

8 W. E., 518). A raiyat who has held his land for a few 
moliths and has paid no rent at all, cannot sue for an abatement of rcnt^(Bmja- 
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nat^ 27. Unantram, 17. W. R., 449). A raiyafc not having a right of occupancy is 
not entitled to claim an a})atoment of ront nndor this section — (Lalla Sheeb 9, 
Kubadeep Clmndra, 2 Hay, 430 ; Sheik Mohim v. Sheik Baheemotnlla, 2 Hay, 
433), Although this section is conhnod to occupancy raiyats it cannot be sup- 
posed that. Act X of L859 was intended ^ko away the 
But under the general right of abatement which had been oiijoyod by all tenants 
chum abatement." before the passing of that Act ; and it is a rule founded 

on the principles of natural justice and equity that if a 
landlord lots his land at^a certain rent to bo paid during the period of occupa- 
tion, and the land is, by* an act of God put in such a state that the tenant cannot 
<?njoy, the tenant is cntitled*to an abatcinont. I'horcfore every tenant, whether 
with or without a right of occupancy, is entitled to abatement of ront for land 
washed away, unless pri'oluded hy the tt*i*nis of his kabuliyat from claiming that 
abatement, — (Sheik Knyetulla r. Sheik Klahce, Sp. W. R., Act X, 42). A put- 
nidar or any other leaseholder can claim abatement of rent under Act X of 1859 
— (Hnro Krishna v. Joikishen, 1 W. R., 299, F. H. ; Prosonomoyi v. Sooiidar- 
kumari, 2 W. R. Act X, 30). This section applies only to occupancy raiyats, but 
all raiyats and under-tenants, whether they have a right of occupancy or not, can 
claim an abatement ef rout, if they can show that they are (mtilled to it on prin- 
oiph'B of natural justice and C(piit3\ Section 23, Act X of 1859, clause 3, confer- 
red upon Collectors power to take cognizance of “ all claims to abatement,’' 
whethlh* preferred by o(*capancy raijats, farmeii? or under-tenants, and a Full 
Bench of the High Court has held that a suit for remission of rent, brought by 
a putnidar on the ground that certain |»ortions^>l land included in Ids piUni had 
been resumed as ohakraii by Govermnent, wonhl lie against tbe zemindar under 
Act X of 1859. “ It is cl<‘ar,” observed lh<» Court, “ that a putnidar ean be sued 
the zemindar for rent under tlie fourth clause’*'' of section 23, and it would be 
most inconvenient and nnreasoiiabh' and indeed would be at variance* with the 
|Uain meaning of the words ‘ all claims to abatement of rent ' in the third clause, 
to hold that he is compelled to go to another Court to claim an abateraeut of his 
rent — (Hurro Kishen v. doykisheii, I W, 11., 2.99, F. B.) A liowladar or inoku- 
raridar can sue for abatement of rent under the Rt*nt Law — (Mohesh Chundor y. 
Gungamoney, 2 Hay, 495 ; Kanialakanta c. Pogosc, W. R,, Act X, 65). So also 
a talukdar is entitled to abatement, although not under the provisions of this 
section, which n])plie8 only to occupancy raiyats — Afsuroodccii v, Musst. Shuroshi 
Bala, 2 Hay, 664. But it is doubtful wlicthor a talukdar, whoso tenure existed 
from before the Permanent Settlement, can claim abatement on the ground of 
diluvion — (Ram Chunder y. Lucas, 16 W. R.. 279). 

It is perhaps almost iieeclloss to observe, tliat zemindars are not entitled to 
claim an abatement of rent from Uovemraont on account 
Zej^dars cannot sue of diluvion or any other cause, as the power of altoriug 
ment. or a a e- pul,lio assseshniunt is not yestod by the Regulations in 

the Civil Courts of Judicature, but is reserved exclusively 
to the Executive (jlovcrnniciit — (Bhowanec Persad v. Musst. Karooua Moyi, 2 Sel, 
Bop., 242, and S. T). R., 1852, p. 1094). 

Fraud on the part of a lessor docs not constitute- a vested ground for al)ato- 
ment. Thus, w'hero a zemindar gave out on estate iu 
Vrand. pntui, but concealed the existence of an intermediate 


• Clattao 4, section 28, Act X of 1851) was as follows : “ All miits for arrears of ront duo 
on aoooniit of land, whotUer khcrujee or lakhcraj^ oi an a(*count of any rigUts of pAsterage, 
forest rip:hls, fisheries, or the liko.” _ This soolion was omiHorl from Act VIII of 18(19 ft.C. ; 
bnt niuloi Hwlinii SU, all suits whicli coffni^uhlc 11)j a CoUuctor uudor Act X, were C()g- 
nisablo by tho Civd Coart andcr Act ViU of 1869 B.C. 
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nnder-tenUre, the Court held that the puinidar ^as not entitled to an abatement 
of rent. In other words, that though tho plaintiff might sue to be relieved of 
his contract, lie could not sue for abatement under this section — (Shooknr Ali v, 
Umola Ahaly, 8 W. R., 604.) In 1859, G entered into nogociations with respect 
to tjie purchase of a cerfain taluk at a preanium qf Rs. 42,411, and an annual 
rent of Rs. 48,070. and in January I860 lie signed a sale bond which obtained an 
enumeration of the moiizahs purchased, tho actual sale, being completed on the 
2nd June following. Until his death in lleceinbcr 1861, ho paid the stipulated 
rent according to tho terms of the deed. Subsequently liis widow brought a 
suit for abatement of the rent on tho ground that her husband bad been misled 
as to tho amount of rent payable by tho under-tenants. Held ('affirming tho 
decision of the Iligh Court) that under the circumstances tho suit could not he 
maintained — (5 0. L. R., 4G5 P. C.) 

May institute a suit. — The old section was dlUcrently worded. Under 
that section the raiyat might either sue under this section 
Cm the raiyat claim J^batennent of rent, or lie may, when snetl by his land- 
the benefit of this section lord for arrears of rent, claim an abatement by way of set 
wh^n sued by his land- account of remission of rent to which he is entitled 

— (Molies Obnndcr v. Gunga Mani, 2 Hay ; Afsnruddin 
©. Musst. Shuroshi Bala, Id., G64 ; Dindoyal v. Thokroo Koouwar, G W. 11., Act 
X, 24; Gour Kishore v. Bonomali, 22 W. R., 117). The present sectionpocms, 
however, to give only a right of suit, but as this is a substantive provision, I 
think tho raiyat has a right which he can as well assort In a suit by his landlord. 
The raiyat may also sno for abatement and refund of excess rents jiaid on account 
of diluviatod lands— (Barry v, Moulavi Abdool Ali, Sp. W. R., Act X, G4). 

Ou the followiug grouuds and except,* <fec., not otherwise.— Groun(3«|;,:* 
of abatement are resiriej-ed to this section. Tho only,'; 
exception allowed is on account of diminution of arej(i . 
abatement mentioned in which is provided by section 62. Hence reduction could 
thia section P 1^^ claimed on the ground that the prevailing lute is 

lower — (Babnn Mundle i’, Sheo Kiiiiwari, 21 W. It. 401). “ Sections 18 and 19 

of the old Act,” however, it has been held, “ were passed for the benefit of tho 
raiyat and not for the protection of the zemindar. Section 18 says that no raiyat 
having a right of occnpancy shall be liable to an enhancemont of rent, except 
upon some one of tlio grounds therein sjiecilied, but section 19 is differently 
worded. > It enacts that any raiyat having a right of occupancy shall be entitled 
to okim an abatement of rent in any of the three cases mentioned therein, but it 
does not say that ho shall not be entitled to an abatement upon any other 
grounds. Section 18 was to protect him from enhancement, aud section 19 was 
ratended to give him a right to abatement in certain cases, but not to protect 
tho zemindar from liability to make abatement in any other case.” Thus, where 
the jumma of a resumed laklieraj estate had Jiecn reduced by Government on tho 
condition that tho rents of tho raiyats slionlu be reduced in the same proportion, 
it was hold that the raiyats were entitled to the benefit of the stipulation made 
by " Government on their behalf at the time when the jumma was reduced. It 
w^ts, however, added that the right of abatement in this case only applied to tho 
case of rents of which tho amounts hfwlbeen fixed before the jumma was reduced ' 
by Government, and not to rents fixed by pottahs or kabuliyats subsequently 
entered into — (Snkhawatoollah t?, Puthoo Goldar, 1 Ind. Jur., 0. S., 7 ; 0oluk 
Ohnndrat?. Parvati Churnn, 15 W. R., 168); suoli remission may be churned 
in d^ence in a suit for arrears of yent — (Baikunta v, Surendranath, 1 W. R. 84). 

; For further comment sec notes under sub-clause (6) of (1) section 62 of tho 
Act. 

' 24 ' 
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Pemaneiitly deteriorated by a deposit of sand, We think, 

observed the" Chief Justice in Sheik Enyetullah v. Sheik Elahi Buksb, (Sp. 
W. R., (Act X), 42) ; 2 Board's Rep., 62), ** upon principles of natural justice 
and equity, that, if a landlord lets his land at a certain rent, to be paid during 
the period of occupation, ^nd the land is, by the act of God’, putia such a state 
that the tenant cannot enjoy, the tenant is entitled to an abatement. * * * • 
With regard to the lan^ alleged to have been covered with sand, the Judge of 
the first Court will have to enquire if that portion was covered with sand, and 
thereby deteriorated or i;endered wholly useless, by the act of God, the tenant will 
be entitled to an abatement^ provided thero was no stipulation to the contrary in 
the kabuliyat,” 

Without fault of the raiyat. — At the same time no raiyat can claim 
abatement unless the depreciation in tho value of the land has resulted from 
causes beyond his control — (Munsoorali v. Harvey, 11 W. R., 291). For further 
discussion on this subject, the reader is referred to notes under clause (h) of 
section 52 of the Act. 

Frice-lists. 

39. (1) The Collector of every district shall prepare, 
priorfut. ot atapie Jnonthly ot at shorter intervals, periodical lists 
food.orop«. Qf tjjQ market-prices, of staple food-crops 

grown in such local areas as ^ the llbcal Government may from 
time to time direct, and shall* submit them to the Board of 
, Bevenue for approval or revision. 

(For local areas and staple-crops, see notes to subsection 7 of this section,) 

39. (2) The Collector may, if so directed by the Local 
Government, prepare for any local area like price-lists relating 
to such past times as tho Local Government thinks fit, and shall 
submit the lists so prepared to the Board of Revenue for approval 
or revision. 

39. (3) The Collector shall, one month before submitting 
a price-list to the Board of Revenue under this section, publish it 
in the proscribed manner within the local area to which it re- 
lates, and if any landlord or tenant of land within the local area, 
within the said period of one month, presents to him in writing 
any objection to the list, ho shall submit the same to the Board 
of Revenue with the list. 

39. (4) The price-lists shaR, when approved or revised by 
iihe Board of Revenue, be published in the Official Gazette, and 
83^ mai^est error in any such list discovered after its puhlioat- 
tiph may be corrected by the Collector with the sanction of the 
il^rd of Eeiraine. 

,4, 39. (6) The Local Government shall cause to he compiled 
Ij^ Uie^eilodical lis|» prepared undte this seotioh lis^ of the 
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average prices prevailing throughout 'each yeaa*, and shall cause 
them to be published annually in the oihcial Gazette. 

89. (6) In any proceedings under this chapter for an 
enhancement or reduction of rent on the ground of a rise or fall 
in prices, the Court shall refer to the lists published under this 
section, and sliall presume that the prices shown in the lists 
prepared for any year subsequent to the passing of this Act are 
correct, unless and until it is proved that they arc incorrect. 

Tke words “ shown in the lists prepared for any year subsequent to the pass- 
ing of the Act,” in sub-section (6) have been substituted for ** prices shewn 
thereby ” originally proposed, at the instance of the Hon’blo Dr. Hunter. Tho 
following extract from his speech will elucidate the text : 

“ The present Bill substitutes a new and sharj) procedure for enhancement 
and reduction of rents in place of an old and complicated one. Under tho ex- 
isting law such enhancements and reductions of rent are granted on tho ground, 
among others, of increase or decrease in the value of produce. In order to obtain 
an enhancement on this ground, the landlord had, firsts to prove an increase in 
places of the actual crops taken off tho land ; scconul, to show the quantity and 
quality of those crops ; third, to establish tho arithmetical relation of tho 
prices to the produce, after making allowances for many, incidental considerations 
and drawbacks. Finally, he had to work out a proportion statement between 
these complicated factors at present and in time past. The present Bill substi- 
tutes for this difficult and complicated process, ^tho simple question of a rise or 
fall in prices of staple food-crops. That is to say, the single fact of a rise or fall 
in prices, which was merely the initial fact to ascertained under tho old law, 
now becomes the only fact to be established. The result is, that enhancements 
which wore not practicable on this ground will now become practicable. Tho 
Bill further simplifies the burden of proof, in the first place, by confining the 
question to the prices, not of the actual produce of the la^Kl, but of certain staple 
food-crops ; in the second place, by publishing price-lists in tho official Gazette^ 
which are to be accepted by the Courts as presumptiv'e evidence. In this way 
the Bill narrows the evidence to 'a single point, and it then provides that 
Government shall supply evidence on that point. The Bill originally proposed 
that these lists should be taken as conclusive evidence ; it appeared to the 
Select Committee, however, that it wwld bo unsafe to assign so high a value to 
these lists, and the Bill, as now revised, accords only the value of presumptive 
e^dence to these lists. In doing so, however, I venture to urge that #e have 
given the same legal value to two classes of evidence of which the real value is 
essentially different. For tho lists to bo published in the official Gazette are of 
two distinct classes ; old lists of prices collected under no adequate safe-guards 
of their accuracy ; and now lists of prices, to bo collected under the very emcient 
safe-guards provided by this Bill, I believe that the future lists io be compiled 
under those safe-guards will be worthy of being accepted as presumptive 
evidence. But I think there is evidence to show that the old lists collected 
without any of those safe-gnards cannot safely be accepted as presumptive 
evidence. At a late stage in the Bill, a decennial period was substituted for 
prices in place of a quinquennial period : so that the figures submitted to the 
Committee only enable me to show what the results would be by accepting thdso 
lists for the quiuquennial periods originally contemplated. But if we taio tho 
price Ikts submitted to the Committ^ for quinquennial periods, they would give 
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vei'y different results in adjoiifing districts — districts in which such differences 
ai'e not justified by the actual ‘facts. We must remember that those lists are 
intended only to show the rise or fall in the purchasing value of the silver ; and 
■we know that the rise or fall in that value has not differed very greatly in 
adjoining distnots. But tjic lists. on one side of the Hughli river would give an 
enhancement of 12 per cent, hi Biirdwan district, and one of 28 per cent, in 
Nadiya district on the ojher side. Further up the Ganges, the enhancement 
■would be 10 per cent, in Patna district on the southern bank, and close on 20 
per ce^nt. in the Mnzafarpur district on the northern bank. Proceeding east- 
wards the variations would be from 0 per cent, to 25 per cent, in districts within 
a given radius of Calcntfa. These widely dissimilar results are arrived at by 
calculating on the price-list of rice alone. Jf we endeavoured to correct those 
discrepancies by adding a second crop to the calculation, say maize, as tho 
Government would do, wc get still more a.stonishing results. In the Bhagulpur 
district, rents would b(^ enhanced 25 per cent, if calculated in the average prices 
of rice submitted to the Committee, but they would be reduced 46 per cent, if 
calculated in maize. In the next district but one to the west, Mnzafarpur rents 
would on the same basis of calculation, be enhaiKicd 20 per cent, if estimated in 
rice rato.s, but they would be reduced about 25 per cent, if estimated in maize 
rates. In Patna disti*ict which is at jdaccs conterminous writh those two dis- 
tricts, the reduction of rents, if csfimafed in maize, would not bo 46 per cent, 
as in Bhagalpur, nor 22 per coni, as in Muzafarpiir, but only 2 per cent. These 
results are worked out from the figures submitled to the Select Committee. I 
am aware tliat they would he revised before they wore pul)lis]iod in the Gazette^ 
but after careful enquiry, 1 do not find that data now exist for correcting those 
old lists with a degree of ccriainty which ought to give to the results tho value 
of presumpiiv(‘ evidence. I would ask the Council, therefore, while allowing 
the value of imesumptivo evideiipo to the new lists, to give tho old lists neither 
more nor less value than they had under the Evidence Act at the time when they 
were collected, Uial is they shall bo relevant evidence, but not presumptive. I 
submit this amendment not as an amendment on behalf of the zemindars, nor on 
behalf of the raiyat, but on the ground that it is just and fair to both. Wo arc 
putting a shaiq) weapon in the Lands of both landlords and tenants, a double- 
wedged weapon which vauf produce startling results both in tho enhancement 
and in the reduction of rents.” 

These provisions have been framed upon tho principle of the Tiihe Gom-> 
mutation Acts — See 6 and 7 Will. lY, Caj). 71 ; 7 Will. IV and 1 Viet. Cap. 69; 
2 and 3 Viet. Cap. 15 ; 5 and 6 Viet. Cap. 54 ; 9 and 10 Viet. Cap. 75 ; 10 and 
11 Viet. Gap. 164 ; 23 and 24 Viet. Cap. 93 ; see notes under section 32, pp. 
17 andiS7 section 30, ground (5), p]).167 — 175. For list prescribed, see the notes 
to subsection 7 of this section, jip. 189 — 192. 

39. (7) The LocalGovernment, subject to the control of the^ 
Governor-General in Council, shall make rules for determining 
what are to be deemed staple food-crops in any local area and for 
the guidance of officers preparing price-lists under this section. 

The fallowing rules have been prepared by the Local Government under 
this section (Chapter H) ; 

* 1. Section 39 (6). — The local areas under this section shall be those 
filtered in Schedule II annexed to these rules, arv3 the mart specified in the saxud 
,|»3;hedule for each local am shall be that at \yhieh prices shall be recorded. 
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SCHEDULE*!!. 


{l^aferred to in Chapter IT, Huh I.) 

PATNA DIVISION. . 


Distbict. 

Local area. 

* staple fT)od- crops 
proposed by the Coir. 

Marts at which prices 
to he taken. 

1 

2 

•3 

4 


r 

Sadder sab-division 


ilfe/lrai np-land ... 
Rico low -land ... 

1 Patmir. 

Patna ... - 


Barb ditto 

...[ 

Makai up -land . 
Iiicc3 low-laud ... 

1 Barh. 


Behar ditto 

•1 

Whc'tit iip-land ... 
lliee low-land ... 

j Behar. 



Dinaporo ditto 

...( 

Barley np-land ... 

; Rice low-land ... 

i 

1 Dinaporo. 



Suddor sub-division 

•••{ 

' Wheat np-land ... 1 
Rico low -land . . 

joya. 

Gta 


Nowada ditto 

... ^ 

Wheat up-land ... 
Rico low-land ... 

J Nowada. 


Jobanabad ditto 


Wheat np-land ... 
Rice low-land ... 

1 Jahanabad. 

« 


Anrniigabad ditto 


Wheat np-land ... 
flico low-land .. 

1 Aurangabad. 



Sndder sub-division 

...{ 

Wheat up-land ... 
Rice low- land ... 

j Arrah. 

Shauabad 


Baxar ditto 

...{ 

Wheat up-Iand ... 

' Kico low-land ... 

1 Buxar. 


Sasscram ditto 

...{ 

Wheat uj»-land ... 
Rico low-land ... 

1 Sasserara. 

• 


Bliabooah ditto 


Wiieat np-land .. 
Rico low-land ... 

j Bhaboooh. 


" 

* 

Sudder sub-division 

...{ 

MaJeai up-Iund ... 
Rice low-land ... 

J Mossnfforpore. 

MoZUFFEBPOBK " - 


Seciamarhoc* ditto 


Makai np-land ... 
Rico low-land ... 

1 Seetamarboo. 



Ha j copore ditto 

•••{ 

np-land ... 
Rico low-land ... 

1 Hajeepoi% 


\ 

Sadder sub-division 

...( 

Murwa np-land ... 
Rice low-land ... 

1 Dnrbhnnga. 

•Dubbhunga ... ■ 


Madhubani ditto 

...{ 

Murwa up-land ... 
Rico low-land ... 

1 Madhubani, 


< 

Tajporc ditto 

...{ 

Makai np-land ... 
Rico low-land ... 

J Tajpore. 


♦ Col. 8 has been added under tbe following Notification of the 8th April 1886 
Having considered the reports submitted on the subject by the Board of Revei:|.n.e and 
District Collectors, the Lieutenant* Governor is pleased to determine and notify, ond^ psTa- 
graph 2, Chapter II of the Hales under the Bengal Tenancy Act, that the local areas and 
staple food-crops under section 39* of the Act shall be those entered in the following 
sohedttlo ; — 2* Nolan, Offg, Secretary to tho Government of Bengal. 

f 
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Disvbict. 

• * 

Local areas. 

Staple food-crops 
proposed by tbeColr. 

Marts at which prices 
to be taken. 

1 

2 

* • 

ee 

A * 

CtiVtfPARUN ... 

Sadder sab-division 

•••{ 

Makai np-laud ... 
Slice low-land ... 

1 Motihari. 

Bettiah • ditto 

•••{ 

Mdkai np-land ... 
Sice low-land ... 

j Bettiah. 

r 

Sadder sub-division 

•••{ 

Mdkai np-land ... 
Sice low-land ... 

1 Chnpra. . 

Sabun ... ^ 

Gopaignngo ditto 

• { 

Mtkkai np-land .. 
Sice low-land 

J Meorgango. 


Sewan ditto 

•••{ 

Makai np-lasid ... 
Sice low-laud ... 

J Sewan. 

BHAGULPORE DIVISION. 

f 

1 

Sadder sab-division 

...{ 

Wheat np-land ... 
Sice low-land ... 

j Monghyr. 

1 

Mongbyb ... < 

Begaserai ditto 

...{ 

Wheat up-Iand ... 
Sice low-land ... 

1 Begaserai. 


• 

Janiui ditto 

.-I 

; Wheat up-l.and ... 
Sice low-land ... 

1 Jamui. 


Sadder sab-divififlon 


Makai ap-land ... 
Sice low-land ... 

J Bhagalporo. 

BHAGULPOBB 

Banka ditttf 

Muddebpara ditto 

•••{ 

-1 

Makai up-land ... 
Sice low-land ... 
Munva up-land ... 
Sice low-land •. 

1 Banka. 

1 Muddebpara. 


Soopole ditto 

...{ 

Munva np-land ... 
Sice low 'land ... 

J Sooi)olo. 


Sadder sab-division 

•••{ 

Wheat np-land ... 
Sice low-land 

1 Kasha. • 

Furnrau 

Arrareah ditto 

•••{ 

Wheat np-land ... 
Sice low-land ... 

1 Arrareah. 


Kisbengange ditto 


Wheat ap-land 

Sice low -laud ... 

1 Kisbengange. 

Haldab 

District of Maldah 

...{ 

Wheat ap-la.nd ... 
Sice low-land ... 

1 English Bazar. 

CHITTAGONG DIVISION. 

CmmooKB ... 1 

Sadder snb-division 


Sice 

1 Chittagong. 

Cox’s Bazar ditto 

••• 

Bo. 

j Cox’s BazOT, 

i70ARHAl.i:.T .... 1 

Sadder sab-division 


Sice 

) Kalitollah Eat. 

Fenny ditto 


Bo. 

J Panchgachia Edt. 

( 

Sadder sab-division 

* 

Bice 

') Oommillah. 

Tifpr^h ... i 

Brtdtmnnberiab ditto 


Do. 

> Brahmnnberiah. 

^ i 

Obandpore "ditto 

... 

Bq, 

) Chandpore. 
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BURDWAN DIVISION. 


District. 

Local areas. 

Staple food-crops 
proposed by thoGolr. 

Marts at which prices 
to bo taken. 

• 

1 

2 

•s 

4 

Bukdwan ... 1 

Sndder snb-di vision 

BanoeguDge ditto 

Catwa ditto 

Culna ditto 

• 

Rice 

Do. 

Do. 

Do. • 

Bardwan. 

Banoogange. 

Gntwa, 

Culna. 

-MiDNAPORE ... 1 

Sndder sub-diviaion 

Ghattal ditto 

[ TamUiok ditto 

Gontai ditto 

Rice 

Do. 

Do. 

Do. 

Midnapore. 

Ghattal. 

Tumlook. 

Gontai. 

BEERBHOOM .. 1 

Snddor snb-di vision 

Bampure Hat ditto 

Rice ... 

Do. 

Soory. 

Bamporo Hat. 

HooRHLT ... 1^ 

Sadder snb-diviaion 
Serampore ditto 

Jehanabad ditto 

Howrah ditto 

Uluboriah dittj^ 

Bice 

Do. 

Do. 

Do. 

Do. • 

Hoogbly. 

Bhuddersar. 

Jehanabad. 

Marijn. 

Ulnl^riah. 

BaNKOORA ... 1 

Sadder sab- division * ... 

Biabeiiporo ditto ^ 

Rico 

Do. 

• 

Bankoora. 

Bishonpore. 


RAJSHAHYB DIVISION. 


( 

Sndder snb-division 

Rico 

Beaulcah. 

Rajsiiahyb 

Nowgong ditto 

Do. ... 

Nowgong, 

1 

Nattore ditto 

Do. 

NattorOf 

c 

Sadder snb-division ... 

Aus np'land I 

' Pnbna* 

PtJBNA ... ] 


Amuv low -land } 


1 

Serajgungo ditto * 

Ditto ... 

Serajgnnge. 


Snddor snb-division 

Rico 

Bnngpore. 

BdNGFORB . . I 

Nelpbaiuari ditto 

Do. 

Nelphamari. 

Knrigaon ditto 

Do. 

Knrigaon. 


Gyabanda ditto ... 

Do. 

Gyabanda^ 

C 

Diiiagepore Munsiffi 

Rico 

Railway Bazar H&t. 

Dinarepobe 

Thakoorgaon ditto 

Baignngo ditto ... 

Do. 

Do. 

Lahiiy HAt. 
Raignnge HAt 

( 

Phnlbaria ditto ... 

Do. 

Borhompore HAt. 

Booba 

District of Bogra 

Rice 

Bogra. 


DACCA DIVISION. 


Dacca 


Snddor anb-division 

Rice 


Do. 


Do. ... 

Mnnshigange dvto 

Do. 

, • ■ 



Dacca. 

Maddexi^Dge* 
Honick^nge. 
Meerkadim Hce- 
rishirBat;. 
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• DAOCA"DIVISION.— OoiicZwderf. 


DlSTfilCT. 


Local areas. 


S tapl© food-crops Marts at whicli prices, 
proposed by tlioColr. to be taken. 


1 


FUBBEIIIPORK . 


1 


2 


Suddor sab-division 
Goiilundb ditto 
Madaripore . ditto 


nice 

Do. 

Do. 


3 


4 


Fnrroedporo. 

Goalnndo. 

Madaripore. 


Hymensingh 


Sadder sub-division 
Tangail ditto 

Jamalpore ditto 

Ki.shorcguugo ditto 
^ Netrokona ditto 


Kice 

Do. 

Do. 

Do. 

Do. 


Nasirabad. 

Kiigiriari, 

JiiTiialpore. 

Kishoregiinge. 

Netrokona. 


Backerounoe . 


I Sadder sub-division 
Painakhally ditto 
. Perozeporo ditto 
I Dakbin Sliabazporo ditto 


; Rico 
Do. 
i Do. 
i Do. 


Burrisal. 
Patunk bally. 
Porozeporo. 
Bliola. 


PllKSIDENCY DIVISION. 


Moobshebabad 


I Sadder 
j Lalbagh 
I Kandi 
i Jangyporo 


sub-division 

ditto 

ditto 

dittoi 


IWoo 

Do. 

Do. 

Do. 


Berliampore. 

Lalbagh. 

Kandi. 

Jungypore. 



f 

1 

j Suddor 

sub-division 

Eico 

Goarce. 


Ban:) ghat 

ditto 

! uo. 

Ranaghat, 

Nitddea 

\ 

Molierpore ditto 

1 Do. 

Kaliabazar. 


I 

Ohuadanga ditto 

1 Do, 

Chuadatiga. 


1 

Kooshlea 

ditto 

I Do. 

Baliadurkhali. 


( 

Sudder 

sub-division 

^ Rico 

Jessoro. 



Narail 

ditto ... 

; Do. 

Nariiil. 

Jkssobe 

, 

Mugoorali 

ditto 

. Do. 

Mftgoorah. 



Jhenidah 

ditto 

Do. 

Siilkujtah. 



Bongong 

ditto 

Do. 

Bougong. 


' 

Sadder 

sub-division 

1 Rice 

Chctla Hat. 



Baraset, 

Dum-Dum and Bar- 

Do. 

Baraset. 

24-Pebovnnaus 

. 

rockpore sub-divisions. I 

Diamond Harbour sub-divi- I 

Do. 

Mugra Hat. 



slon. 






Bassirhat sub-division ... ' 

Do. 

Baduria Baraon. 


( 

Sudder 

snb-division 

Rice 

Khoolua. 

Khoobka 

] 

Satkbira 

ditto 

Do. 

Satkhira. 


1 

Bagirliat 

ditto 

Do. 

Bagirhat. 


8. SectioXl 89 (7)--The Collector after such euquiiy into the relative 
^tent to which particular food-crops arc in his district, as he may think necea^ 
saiy, 6‘hall cause a notice to be affixed in his office and in the snb-divisional office 
: . specking the food-crop or food-crops which in his opinion is or are most ex- 
tensively grown in each l(^al are|i. The notice shall distinguish, as far as may 
be practicable, between crops grown on high lands and crops grown on low 
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kiid$ ; and shall fix a day, not being later than days after the publioation of 
such notice on which objections will bo taken into consideration. On the day 
so fixed the Collector shall take into his consideration the objections, if any, to 
the enumeration of staple food-crops proposed in the notice ; and shall report his 
opinion theropn to the Board of Revenue. The Board of Revenue shall submit 
the Collector’s opinion to the Local Government, witH such remarks as may seem 
to them necessary. The Local Government, after considering the reports of the 
Collector and the Board of Revenue, shall determine* and notify in the OalGuUa 
Gazette what shall be deemed staple food-crops in each local area. 

3. Section 39 (7) : — Price-lists of staple food-crops shall bo prepared on 
two market days in the month at intervals of not less than ten days. Such market 
days shall be selected by the Collector, subject to the control of the Board of 
Revenue. 

4. Section 39 (7) : — ^The price recorded for each staple food-crop shall 
be the prevailing retail price at which that crop was actually sold in the mart to 
which the price-list refers on the days prescribed in the last preceding rule. 

5. Section 39 (7) : — Price-lists shall ordinarily bo prepared by a gazetted 
officer not below the rank of a Sub-Depnty Collector. But in special cases where 
a Sub-Deputy Collector is not available, the Collector, with the sanction of the 
Commissioner, may authorize a canoougoe to prepare the list. 

6. Section 39 (7) : — fi. Every officer charged with the preparation of 
'price-lists shall keep a record shoeing as far as piucticaLle— 

(a) The date of his visit to* the mart, at which prices are to be 
. recorded. ^ 

(5) The names of vendors and purchasers, the quantities sold, and the 
price thereof, for any sales effected in his presence. 

* 7. Section 39 (7) : — ^Wlien price-lists are prepared at the sadder Bub*^ 

division by any officer other than a Covenanted Deputy Collector, or at other sub- 
divisions by an officer subordioate to the Sub-Divisional Officer, they shall be 
submitted to the Covenanted Deputy Collector, or a Deputy Collector, specially 
nominated by the Collector for the purpose, or Sub- Divisional Officer as the case 
ma^ be. Such officer shall scrutinip the lists ; he may call for explanations 
cause manifest errors to be corrected * and, having satisfied himself of the accuracy 
of the lists, he shall countersign them. 

8. Section 39 (7) The price-lists shall be published for not less than 
one week at the marts to which they respectively refer, at the Collector’s or sub- 

' divisional office, and at every police station and munsifi in the local area. 

9. After the expiry of the term of publication of the price-lists in the mart 
to which they refer, as mentioned in the last preceding rule, the lists shall be 
submitted to the Board with any objections made to them, and with the opinions 
of the officers who prepared and countersigned them, and of the Collectoar on 
such objections. 

Comautation. 

40- (1) Where an occupanoy-raiyat pays for a holding tfeni 
omaiastatioBofreat ot on the estimated value of a ppi^ 

tion of the crop, or at rates varying with 
the crop, or partly in oae of those ways, and partly in another, 
■85 





19 * 


[sic. 40. 


either the raiyat or his lattdlord may apply to have the rent com> 
muted to a money-rent. 

(2) The application may he n).ade to tho Collector or Sub. 
divisional Officer, or, to an officer making a settlement of rents 
under Chapter X> or to any other officer especially authorized in 
in this behalf by the Local. Co vernment. 

(3) On the receipt of tho application the officer may deter» 
mine the sum to be paid as money-rent, and may order t^t the 
raiyat shall, in lieu of paying his rent io kind, or otherwise as 
aforesaid, pay the sum so determined. 

(4) In making the determination the officer shall have re- 
gard to — 

(а) the average moneyrrent payable by occupancy-raiyats 

for land of a similar description and with similar ad- 
vantages in the vicinity ; 

(б) the average value of the rent actually received by the, 

landlord during the preceding ten years or during any 
shorter period for wMch evidence may bo available ; and 

(c) the charges incurred by the landlord in respect of irri- 
gation under the system of rent in kind, and the 
arrangements njade on commutation for continuing 
those charges. 

(6) The order shall be in writing, shall state tho grounds on 
which it is made, and the time from which it is to take effect; 
and shall be subject to appeal in like manner as if it were an 
order made in an ordinary revenue proceeding. 

(6) If the application is opposed, the officer shall consider 
whether under all the circumstances of the case it is reasonable 
to grant it, and shall grant or refuse it accordingly. If he 
refuses it, he shall record in writing the reasons for the refusal. 

‘‘We have in section 40 included among the matters to be taken into consideFt 
ation by an officer commuting rent the charges incurred by the landlord in 
respect of irrigation under the system of rent in kind and the arrangements made 
on commutation for continuing those charges.’* (S, C. B. III.) 

Tithes were formerly paid in kind, L e., the person entitled to the tithe re# 
oeived a tenth of the crop. This system was found to be vexatious in the extreme, 
and productive of disputes and litigation, just as the system now in force in 

r ts of Behar produces constant imtation and oppression. It was finally decided 
be a source of so much bitterness and want of charity, that the following 
imlea weire laid down for tho conversion qf tithes into a money payment: (1) 
illpd, the gross average money value of the tithe of a parish or district for seven 
jeaxB ending on Ohristmas-day of 1835 ; (2) apportion the amount of that value 
,iipon tlie lands of the several tithe-payers ; (3) ascertain how much corn could 
^ |>urch«9ed with such amounti one*thtfd of it to be laid out in wheat^ one*third 
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in barley, one-third in oats, at the average price of corn •for the seven years 
preceding 1835; (4) in every fntnrc year make payable the price of the same 
quantity of wheat, barley and oats at their average jrrices founded on a like cal- 
culation of the official returns for the seven years ending at ojich preceding 
0hi‘i8tmas.*’-*‘Field’s Digest. The full extract quoted und(?r grounds (b) and 
(c) of section 30< pp. 170-178. 

fn a set of unrdported cases (Miisst. Fasihun Dursan Sing) of Patna 
which were analogous, the High Court has held that where the rent in kind was 
changed into a money rent and the occupancy-raiyats paid that money-rent for 
some years, but it did not transpire that the landlords abandoned their rent in 
kind altogether, they may sue again to revert to the old bhaoU rent. As we have 
observed under section 30, this princijde, which even is a very questionable one, 
will not hold good under the present law — (See Yakoob Hossein v. Shaik 
Chowdry Wahid Ali, 4 W. R. Act X, 23, Trevor, J. ; and also Thakoor 

Persad v. Nawab Syad, 8 W. R., 170), in these cases it has been held that a 
conversion of rent in kind into money rent was feasible under section 18 of Act 
VIII of 1869 (B.C.)j and that the b/iaoli mode of payment was a retrogade 
system. 


CHAPTER VI. 


• Non-occupancy-e^tfats. 

This chapter does not apply to the proprietpr’s private land (section 116) 
Or to ufbimd'i lands (section 180). 

This chapter shall apply to raiyats not having a right 
of occupancy, who are in this Act referred 
to as non-occupancy*raiyat8. 

See section 4 and notes. 


41. 


Application of chapter. 


42. 


Initial rent of 
oocupanoy-raiyat. 


When a non-occupancy-raiyat is admitted to the occu« 
pation of land, ho shall become liable to pay 
such rent as may be agreed on hetweei» 
himself and his landlord at the time of his admission. 

This section should be read with section 47. 

Section 8 of Act VIII of 1869 (B.C.), and Act X of 1859, ran as follows : 

“ Raiyats not having rights of occupancy are entitled 
Old Act. pottahs only at such rates as may be agreed upon 

between them and the persons to whom the rent is payable.” 

** The meani^ of this section,” observed Peacock, 0. J., in the case of 
■Sheik Moheem v, '^heemoollah, (Marsh., 341, 2 Hay’s Rep., 433) “ is that if a 
party wants a pottah and has no right of occupancy, he must come to some 
agreement with his landlord as to the amount of rent. In this case the raiya^ 
made no agreement as to the rate of rent, but he wants ns to &c the rent, wbio^ 
be has no right to ask the Court to do, and which would be equivalent to order-r 
ing that he should get a pottdh for one year at the rate contended for. If he 
has no right of occupancy, and the landlora has demanded too much rent and 
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distrained his goods, 'he might fiave brought a suit for excessire demand of rent ; 
or if the landlord had sued him for the full amount mentioned in the notice, he 
might have resisted that suit, and maintained that the amount demanded was 
larger than he ought to pay. Not having a right of occupancy, the tenant has 
no right to remain in the laud unless he can agree with the landlord as to tho 
amount of rent.’* To the same elEect are Sree Nubudeep v, Lalla Sheeb Lall, 
Marsh., 325 ; Syed Ahmed Beza v. Agore, 2 B. L. B., 15. But if the tenant 
does, remain upon the land, tho landlord can only recover from him a lair and 
equitable rate of rent. . “ Tho defendant,” observed tho Court in Bam Mohun 

V. Madhu Sudan, 11 W. R., 304, “has no right of occupancy; but when the 
plaintiff, instead of giving* him notice to quit the land, chooses to retain him as 
a tenant, and asks the Court to compel the tenant to enter into an engagement 
to pay rent, the Court is bound to see that it does not enforce tho payment of 
any rates but such as are just and equitable.” To the same effect arc Jena 
Lall V. Kalee Nath, 5 W. B. (Act X), 41 ; John Stalkart v. Lala Bharut, Sp. 

W. B., Act X, 115). Per contra it was held that, when a raiyat has no right 
of occupancy, the landlord is entitled, after service of notice, to demand rent 
from him at a fair rate, i. e., the full market i*ate — (Mnneemdden v. Kennie, 4 
W. R., Act X, 45 ; Baboo Gopal Lai v. Budurooddin, 7 W. R., 28). He has 
no right to claim the prevailing rate, but is liable to tho highest rack rent— 
(Xoobir Sirdar v. Goluk Chundor, 3 W. B., Act X, 126). The question has, 
however, been settled by the EuU Bench decision of Bakranath v. Binod Bam, 
1 B. L. R., 25, in which J^eacock, C. J., said : “ It was contended that the land- 
lord may enhance the rent of a raiyat not ha\ ihg a right of occupancy to any 
amount he pleases, and specify any grounds that ho pleases for such enhance* 
ment ; and that he is not bound tp prove that any of such grounds exist, and 
that it is for the raiyat to prove that no such grounds exist. It appears to me 
that a landloi*d cannot enhance the rent, unless he states tho gi’oun^ on which 
he seeks to enhance ; and if those grounds are disputed it will be for the Court 
to determine whether they exist, and whether they ai'o such as to justify the 
enhancement. Section 8 has been referred to, but it appears to me to have 
nothing to do with the question. It merely says that a raiyat not having a right 
of occupancy is not at liberty to compel his landlord to give him a poita at any 
rent he pleases.” 

The contract rate under this Act may operate only as an initial rent, e., at 
the time of the admission of the tenant to occupation. After being admitted, 
if the initial rate is to bo enhanced, it must te done (except under the proviso) 
by a registered agreement, or by agreement under section 46 (s. 43). But 
when the rent is determined by Court under sub-section (6) of section 46, that 
Tent cannot be enhanced except by a registered lease, or by agreement under 
; Aection 46.' An agreement under section 46 must again in case of dissension be 
ultimately determined by a fair and equitable rent— (j8ftt6-cZaiwe 9 of aecPhn 
46 ). But suppose the non-occupancy raiyat has willingly executed a register^ 
Instrument for a higher rent, or suppose ho has executed an agreement under 
'su1>teotion (3) for a higher rent, can he subsequently turn round and contend 
tW the rate contracted by him is not a fair and equitable rent P Possibly not ; 
because a rate of rent willingly accepted must be presumed to be fair and 
equitable. 

Whea a raiyat holds on after the expiry of the terms of his lease, he does so 
on the same rent and on the same terms and stipulations as are mentioned in the 
lease until the parties come to a fresh settlement-^(G. Tommey e. Sobba Kuriuii 
B W. R., 73 5 Sheik BnayautooUah n. Sheik * llahee Buksh, Sp. W. E., 

Act X, 42 ; Sheo Sal^y Beohan Singh, 22 W. B., 31)^ see $^ion of 14s 

Aoi. , ' . ♦ , 
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43- The rent of a non-oooupancy-raiyat shall not he en* 
Oondiuon* of en- hanced except by rostered agreement or by 
henoementofreut. * agreement under section 46 : 

Provided that nothing in this section shall prevent a land- 
lord from recovering rent at the rate at which it has been actual- 
ly paid for a continuous period of not less than three years 
immediately preceding the period for which the rent is claimed. 

See notes under section 42. 

The proviso saves the landlord in some cases from the registered agreement 
or agreement under section 4G. Three years’ undisputed collection of rent at a 
certain rate, even after the admission of the tenant to occupation, will confirm 
that rate. 


Begistered agreement : — See Registered lease under the next section. 


... .... 44. A non-occupanev-raiyat shall, subiect 

GMrounds on which non- * . • x* xi • \ i t i i i. • x 

ocoupanoy-raiyat may tO the prOVlSlOIl ot tluS Act, 1)0 liable tO ejOCt- 

mont on one or more of the following grounds* 

and not otherwise (namely) : — 


This section is subject to the provisions of section 89 post, 

A non-occupancy raiyat is Ijablo to ejectment either (1) for default of rent 
(ch a), or (2) for breach of condition of the tenancy {cl. 6), or (3) on the expi- 
ration of the term of a registered lease, ( cl. c), or (4) on his refusal to pay a 
fair and equitable enhanced rent determined undar s. 4G (cl. d), or (5) on the 
expiration of the term for which the rate settled under s. 46 holds good. When 
the tenant is not admitted under a registered leano, i. e., when he settles verbally 
or under an unregistered deed, this section provides for no rule of eviction, and 
the words ** not otherwise ” read with clause (c) of sub-section (1) of s. 178 seem 
to imply that in these hypothetical cases no eviction will take placo. The first 
of these grounds is limited by s. 66, third by section 43, and the fourth and fifth 
by section 46. It should be observed, however, that the last clause of sub-claudo 
(d^ admits of a wider meaning. 

Oourt foe. — In a suit to eject a defendant as being a tenant-at-will the 
Court fee upon the plaint or memorandum of appeal is 8 annas, under Sch. II, 
ch 5 of Act VII, 1870. 01. XI (d) of section 7 of that Act applies only to suite 
brought by a tenant to dispute the validity of his landlord’s notice to quit— 
(Bibi Nurjahan v. Morfau Mundle, 11 0. L. R., 91). “ It is clear,” says Gartb, 
0. J., “ that clause XT (d) of section 7 does not apply. I agree with the Deputy 
Registrar that this clause applies only to suits brought by a tenant to dispute 
the validity of his landlord’s notice to quit. There is more reason in the argu* 
ment that the suit is brought to recover possession of land under clause IV of 
section 7. But it hardly comes within the true meaning of that clause ; because 
the landlord is already in possession in ono sense through his tenant, the defen- 
dant, and the object of the suit is merely to put an end to that tenant’s interest. 
-The value of the Suit would therefore be the dilEerence between the value of tbe . 
landlord's interest, whilst the tenancy continues, and its value, when the tenant^e 
interest has been terminated. It 'a’buld be certainly very difficult to estimate 
the value of that difference, and if it were necessary to do so, I would say that 
Bs. 10 would be the proper stamp fee. But it seems to me that clause (5) of 
echedide II solves the diffio^ty.* The plaintiff’s real object seems to be to defeat 
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the defendant’s claiiik to the land as an occupancy raiyat, and if "floj the shit 
brought to contest a right of occupancy. The proper stamp fee will therefore be^ 
8 annas.” It has been judicially determined by a Full Bench of the High Oouit 
(Sntherland’s Full Bench Cases) that such an application, as is* made un^er seo*' 
tion 25 of Act X of 1859 for the assistance in ejecting a raiyat,* is not a suit. 
The Revenue Courts should therefore receive such applications upon a stamp, of 
8 annas. — (Peary Mohun Kona Bewa, 11 W. W. 90.) 

Are fractional owners entitled to eject ?— One of several joint owners 
can eject a lessee after the expiry of the lease — 2 W. R., 290. Where land is 
held jointly, and there is no partition, one part-owner cannot insist on the ouster 
of a person who has been holding under the other part-owner for a number of 
years — (Bisseswar v. Jngobundhu, 14 W. R., 188). But where two co-sharera - 
granted two separate leases, each co-extensive with the share of its grantee, and " 
after the expiration of the term thereof one of the co-sharers granted the lessee 
a new lease in respect of his share only, held that the lessee had no right of 
occupation as respects the other share, the owner of which was entitled to eject 
the lessee as holding over after the expiration of his lease — (Mr. Hamilton v. Rajah 
Raghu Nnndnn 20 W, R., 70). One of several co-sliarcrs cannot sue to evict a 
tenant of land which belongs to them all — (Alum Mangbee v. Ashad Ali, 16 W. R., 
138). suit for ejectment, brought in plaintiff’s own right and on behalf of his 
co-sharer without authority from such co-sharer, cannot be entertained. The 
right of a sharer in a joint estate is a right of common enjoyment of the lands 
and premises, together with the tenant of the co-sharers, in like manner as the 
co-sharers themselves would have it-»(Hul(>dhur v, Goorudass, 20 W. R., 126). 
Where a tenant has been put into possession of ijmali propejrty with the copseut 
of ti.ll the co-sharers, no one or mere of the ce-sharers can turn Mic tenant out 
without the consent of the others ; but no person has a right to intrude upou 
ijmali property against the will ef the co-sharer or any of them j if he doe.s so, he 
may be ejected without notice, either altogether, if all the co-sliarers join in the 
suit, or partially, if only some wish to eject him ; and the legal means by which 
flttoh a partial ejectment is effected, i.s by giving the plaintiffs possession of their 
shares jointly with the intruder, as explained in the case of Hulodhur v. Qooroo- 
das — (Radha Prosad v. Esup, I. L, R., 7 Cal., 414 ; 9 C. L. R., 76 ; ) where it is 
optional with several joint lessors to avail thera.selvcs of a condition of re-entry 
upon breach of certain covenants, oiio or more of the lessors cannot insist upon 
a forfeiture without the consent of the others —(Reusut Hossein v. Chorwar 
Sing, 7 Cal., 470 ; 9 C. L. R., 260). A fractional shareholder is not entitled 
to maintain a suit f(»r ejectment — (Tulsi Panday r. Leila Bachulal, 12 0. L. R., 
223). A lease granted by all proprietors cannot be ^Tiriod or terminated at the 
suit of pne — (Bollye v. Akram, I. L. R., 4 Gal., 961.) Where several co-sharers 
have served a joint notice to quit, upon which notice they jointly institute a 
suit for the recovery of the land, the fact that one of the plaintiffs withdraws 
from the suit will not prevent the remaining plaintiffs from obtaining a decree 
for possession of their shares of the land — (Dwarkanath v. Kali Chunder, I. L. R., 
13 Cal.. 75.) 

Tbei tnroyision applies only to agricultural holdings. — The definition of 
the woid O'aiyat) will clearly show that this provision is meant only for agricul- 
tural holdings. See section 182 and notes. For other holdings, the Transfer of 
Property Act will apply. These provisidns will therefore have no application to 
laud forming part of a street in a town — (The Collpctor of Monghyr v, Hakim 
.Hadar, 25 W* R., ISO ; Ram Naraiu v. Nobin Chunder, 18 W. B., 205). When 
the Collector has issued doe notice of enhancement under section 14 of Regula- 
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Vlt of 1^92, of the jamma of lands situate in tow 9 and subject to that 
^gulation, and on failure by the tenant to accept a settlement at the revised 
iT^te, an action in ejectment has been brought, the Civil Court has no power to 
consider whether the new rate, of assessnient is reasonable, or in any way to 
interfere with the amount of the revised jumma as fixed by tlie Collector, 
Where the tenant refuses to accept a revised settlement under such circum- 
stances, he is to be entitled to a reasonable time within which to remove a house 
Standing upon the lands in question — (Ram Chand v. The Government, 6 C. L. 
■R., 365). 

(а) on the ground that he has failed to pay an arrear of 

rent ; 

This clause is governed by section 66 post. Read also section (14 of the 
Transfer of Property Act.) 

The receipt of rent for one year by the landlord bars his right to eject the 
tenant for non-payment of rent due up to the end of the preceding year — ( W. R., 
JT. B., 10 ; 1 Hay, 80 ; Marshall, 25.) Where a lease contained two provisions 
one for payment of rent, and the other for forfeiture and re-entry on default of 
payment, and by a later solonama the rout was put an end to and the lessor 
received back a portion of his land, and by a Subsequent solenama iho^lessee^s 
agreeing to pay a new rent and no provision was made for re-entry or forfeiture, 
the clause as to foi'feituro and re-entry in respect of the original rent was held 
not to apply to the rent under thejast solenama — (Muss*. Rahimunnesa v. Musst. 
Supan, 18 W. R., 244). • 

(б) on ‘the ground that he has used the land in a manner 

which renders it unfit for the purposes of the tenancy, 
or that lie has broken a con’dilion consistent with this 
Act, and on breach of whicli he is, under the terms of 
a contract between himself and his landlord, liable to 
he ejected ; 

. This Bub-seoiion should bo read with section 155. 

A lease contained a stipulation that the raiyat should give up such part of 
the land as was unfit for cultivation of indigo, and should not sub-let the same. 
Meldi that as the lease contained no proviso for forfeiture or right of re-entry 
' for the breach of this covenant, the landlord was not entitled, upon such breach, 
to maintain an action for ejectment— (2 Hay, 451 ; Marshall, 366; 2 W. R., 
Act X, 101; Mahomed Faez Chowdry v. Shib Doohari, 16 W. R., 103). 
Under the present Act, a contract against subletting would be illegal. (Sections 
85 — 178.) The clause in a lease regarding forfeituru of the terms in the event 
of the tenant neglecting to cultivate the land is not ad terrorem^ but may be 
enforced on proof of neglect, — (25 W. R., 227). See section 23 and notes, pp. 
134*136 ante. 

(c) where he has been admitted to ocenpation of the land 
under a registered lease, on the ground that the term 
of the lease has expired ; 

The operation of this section is limited by section 47. 

A landlord suing for ejectment, who admits that the defendant has been his 
tenant, cannot succeed upon an;^ other ground than that the peiiod of tenancy 
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has elapsed or in jsome way^terminated — (Shaikh Wullah Ali v, Shaik 0olam 
Ck)ur, 19 W. E., 26 ; Haradhuu v. Dinabundhoo, 25 W. R., 319). Where the 
raiyat is admitted to occupation of land verbally or under an unregistered leaser 
he is not liable to eviction under this clause. 

Registered lease ;For the definition of the words ‘ lease,* and * registered,* 
see pp. 45—46, mte. Section 17 (d) of Act III of 1877 provides that “ lease of 
immoteable property from year to year, or for any term exceeding one year, or 

reserving a yearly rent shall be registered. Provided that 

whirt the Local Government may, by order published in th^ 

official Gazette, exempt from regi station any leases execu- 
ted in any district, or part of a district, the terms granted by which to not exceed 
five years, and the annual i*ents reserved by which do not exceed fifty rupees ;** 
and section 18 (c) provides that “ leases of immoveable property for any term not 
exceeding one year, and leases exempted under section 17 ** are optionally regis- 
trable. , Under these sections, it has been held that the registration of deeds 
which are mere preliminaries to the main contract or engagement or which aro 
steps in or mere parts of a transaction, is not compulsory. Accordingly it has 
been held that an amuldustuh is only a preliminaiy to a lease and not a lease 
and its registration is not compulsory — (Eunwareo Lai v, Sungur Lai, 7 W. R., 
280). Nor a doul or amuldari is so — (Goluk Kishore v. Anund Mohan, 12 W. R., 
394). Nor a doul darkhast — (Moheioiunesa tj. Aguiiee, 17 W. R. 509 ; Ohuni 
Mandur Ohundi Lai, 14 W. R. 178 Winterscale v. Gopal Chunder, 8 B. L. 
B. 0. S. 90 ; Bhaio Abntffch e. Kishore Mohiny, 3 B. L. R , App. ; Maharajh Luch- 
mesQur Rung Lai, I. L, R. 7 Cal., 708). A doul darkhasty even if attested by 
witnesses is not a lease — (Lai Jha v. Negroo, I. L. R. 7 Cal., 717). But if it has 
the word granted ** upon it sigrlcd by the landlord and the word* purports to ac- 
cept the contract, it is a complete lease and roquire.s registration. — (Syud Snfdar 
Beza r, Amzed Ali, 1. L. R. 7 Cal., 703). A doulfehrist is only a record of the 
semindar's agent of rents settled with the raiyats, and to which various raiyats 
afiSx their signatures in testimony of the correctnoss of the rents recited thereon. 

(Gunga Prosad v, Gagun Sing, I. L. H., 3 Cal., 322). An entry showing the 
extent of the holding, the amount of rent payable, disbursement and balance, made 
in book of the lessor and signed by the lessee, at a date subsequent to the lessee’s 
entering upon possession under a verbal agreement is not a lease — (Rani Namiu 
Kuznari v. Ram Krishna, L L. R,, 5 Cal., 864). A document providing for the 
p^ment of salami for a lease is not lease. — (Kedamatli v, Surendra Uev, I. L. R., 

9 Cal., 865). So a correspondence does amount not to a lease — (The Port Canning 
I^d Investment Reclamation and Dock Co. Ld. v. A. Smith, 21 W. R., 315). 

A lease for more than a year is not the less a lease bocause a condition is 
attached to the consideration, and because its term may 
^ lessened on the payment of a sum of money by the* 
lessor. Such a lease cannot be used in evidence unleito 
it is registered — (Buksh Ali v. Sroemati Navatara, 13 W. R., 468). A 
lease for so long as the lessee or tenant continues to pay the stipulated rent is a 
lease not limited to a year and must bo registered— (Sheogolam v. Budreenath, 

4 N. P. Rep., 36). Where a kabuliyat for one year contains a provision ex- 
tending its to than that period, it cannot be admitted in evidence 
without registration— (Kisto Kali v. Agemon Bewa, 15 W. R., 170). Bo when 
. e potta for one year eontains a provision that it is to remain in force till another 
potta is granted, it. mnst be re^stered— (Yeukatn Chelhun Chetti e. Andian, . 
I. L. R., 3 358) But a kabuliyat in which a raiyat agrees to hold land^ 

under a potta for a sp^ified year, the agreement^betweeu the parties being that"* 
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at the close of that period a fresh settlement would be made, was held to bo a lease 
for a year, and not to need registration, although a clause iutervoned to the 
effect that year by year the miyat would pay rent at the above rate — (Jugdesh 
Chunder v. Ahodullah Mundle, 14 W, R., 68). A lease for six months certain 
contained a c(mdition that after the expiry of the term aforesaid, the lessee might 
continue in possession till the lessor called upon him to vacate. This was hold 
not to have extended the term for which the lease was granted, as at the cou- 
clusion of that term the lessee would be ordy a monthly tenant of the lessor — 
(Morovithal v. Tukaram, 5 Horn. A J., 92). So a kabiiliyat for one year certain, 
containing an expression on the tenant's part of his i*eadiues.s to hold the land 
longer, if tlie landlord should desire it, was lield to be ’a lease for one year only — 
(Apii lindgarda v. Narhaj'i Annaji, 1. L. R., 3. Bom, 21). Leases which were 
exempted from Lho operation of s. 17, cl. 4, Act XX of 1866, wore leases the 
term of which was one year certain. Whore a zur-i-pesluji lease was granted 
for one year, but with a stipulation that unless the loan were repaid within that 
time it should continue in full, it was held that such a lease came within t ho 
words of 8. 17, cl. 4, Act XX of 1866, “leases of immoveable property for any 
term exceeding one year,” of which rcgisti-atioii is compulsory — (Bhabaui Mahti 
V. Sliibiiath, J. L. R., 13 Cal., 113). 

Section 49 provides that “ no document required by section 17 to be regis- 
tered shall affect any iuimoveablo ju'opcrty comprised therein, or confer any 
power to adopt, or be received as evidoiico of any transaction affecting such 
property or conferring such power unless it has boon ^’egistered in accordance 
with the provisions of the Act.” • 

Section 48 of Act 111 of 1877 provides Ibhat “ all noii-testamontaiy documents 
duly registered, under ibis Act, and relating to any property whether moveable 
or immoveable, shall take efl'oc.t against any oral agreement or declaration re- 
lating to such property, unless wlioro the agi'ccmont or doclai*ation has been 
accompanied or followed by delivery of possession.” Where a potta has been 
found inadmissible by reason of iiou-registmtion, no contract which it contains 
can bo mceived in evidence — (J)inaiiaih v. llohmitlj, 13 W. R., 307; Miisst. 
Kaboolun v. Shumsher Ali, 11 W. R., 16). Whore the only issue in a rent 
suit is whether the rent has beeu ]>aid or not, the case may be tried although 
the, kabuliyub is iuadmissibhs by reason of non-registration — (Denonatli v. 
Dobnath, 14 W. R., 429). Tho following remarks occur in the statement of 
objects and reasons of tho Registration Act of 1871 : “ Certain decisions of the 
High Court at Fort William Jiavo made seiious inroads on section 49 of the 
same Act, which declares that no instrument requiring to be registered ‘ shall 
be received in evidence m any civil proceadiny in any Court.' The High 
Court has decided that an unregistered document reijuiring registiutioii as 
idiffecting an interest in land is adraissiblo in evidence in a Civil proceeding 
for any purpose for which registration is uniiocessary. The section has been 
redrawn so as to preclude, it is hoped, in future, a construction so opposed to the 
intention by the Legislature .” — (The Gazette of India, October 5, 1870, p. 333), 

Section 50 of Act 111 of 1877 provides “ Every document of the kind men- 
tioned in clauses (u), (5), (c) and (d) of section 17, and clauses (a) and (5) of 
section 18 shall if duly registered, take effect as regards the property comprised 
therein, against every unregistered document relating to the same property, and 
not being a decree or order, whether such unregistered document bo of the same 
nature as the registered document or not. — Nothing in the foimior part of this ; 
section applies to leases exempted under tho proviso in section 17, or tQ;the 
documents raeiitioned in clauses,(«), (/), (g), (k), (i), ( j ), (k), and (1) of;tho 
same section. Explanation'— In cases where Act No. XVI of 1864 or Act 
26 • 




No. XX of 188G was* in force lind the place and the time in and at whicli 
finch unregistered document was executed, “ unregistered ” means not registered 
according to such Act, and where the document is executed after the Isi: day of 
July 1871, not registered under Act No. VIII of 1871 or this Act.*’ 

The question of priority of registered documents to unregistered documentfi 
Priority of registered numerous contradictory decisions. It seems 

documents. now to he a settled law that when the case falls under 


section 48 of the Registration Act, the registered document will prevail against 
A Begistered document an oral agreement with regard to the same property, 
an orsl*agr0*ement flSoom- where the agreement or declaration has been aacom^ 

panied by possession. panted or followed by delivery of possession.** This proviso 
was in early decisions held also to apply to cases falling under section 60. The 
A . ruling decision to that effect was that of Salim Shaikh 

wwld^iS under the old V. Boidonath, (12 W. R., 217)inwhichMarkby,J.,re- 
vicwod a number of early decisions, and was followed in 
accompanied by posses- Nursing Porkaet v. Miisst. Bewa, (14 W. R., 250 ; 5. B. 

L. R., 2 R. App. 8(5) where Jackson, J., held that if pos- 
fiession of immoveable property has boon given under an unregistered lease, a 
Bubnequent grantee of a registered lease cannot maintain a suit to evict the lessee 
in possession on the ground of the prionty of his deed — (Gour Kanta v. Sridhur, 
12 W. R., 456 ; Narain Doss v. Guiigamra, 20 W. R., 287). The same view 
was adopted in Deiionath v. Auluk Mani, I. L. R., 7 Cal. 753, in which Field, 
J., re vie w’cd a number oi early decisions, and J*rinscp, J., I’cfen'cd to the un- 
reported case of Indra Narain v. PhqpJ Mom, decided by himself and Markby, 
J. The reason which led the J udges in those cases to apply the proviso of section 
48 to section 50 is thus forcibly expressed by Prinsep, J. : “I am*unablo to learn 
any valid reason for any difference between an unregistered and an oral agree- 
ment, both follow'ed by delivery of possession, or why, where registration is op- 
tional, such a deed should be placed at a disadvantage, in other words why be- 
cause such an agreement has been reduced to writing, it should not at least oe as 
good as tho previous state of the same transaction before the terms agreed on 
were fixed and made certain by a permanent record. ‘ Such a construction of tho 
law,’ to quote a recent judgment of the Privy Council in the same Act, • would 
cause great difficulty and injustice ’ whicli it cannot be supposed the Logislaturo 
contemplated, and would bo inconsistent with the lauguago and tenor of tho rest 
of the Act, — (Mahomed lilwaz v, Birj Lai, L. R., 4 S. A. A., 166). If the terms 
wore interpreted strictly, a person in the position of the respondent Fulmani 
would have a title not only uncertain but dependent on the conduct of her 


vendor, until she had perfected that title by a possession of 12 years, so as to 
enable her successfully to plead limitation. I find it impossible to conceive the 
.Legislature intended to countonanoe such a state of things, and therefore it ap* 
pears to mo that the rule laid down in tho case of Salim Sheik must be followed, 
Afid we must hold that notwithstanding the enactment of s. 48 of the Act of 
1871 # the full force of that rule is unaffootod.” — (See also Balaram Nimchand v, 
j^ppa, 9 Bom. 121, where Westropp, C. J., gives a summary of tho decisions and 
tis own opinion). In Fazluddin Khan v. Fakir Mahomed, (I. L. R., 6 Cal. 336), 
law on tha Court (Garth, C. J., and Pontifex, J.) gave 

point regia- ^ '^ew turn to the decisions on this point. They held 

unreiSaSfwl leading case of Salim SJieik and most of the sdb- 

.Seedj acoompfSied by sequent decisions dependent upon it wet^e under section 
I^Measion. << reasonable constrnotioii of sec- 

^ 0 X 1 50 of Act VIII of 1871 is that whorec property under tho value of Rs. 
100 ii put%?hMqd by two innocent puichasers, tho one by a registered deed attd 
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the other by an unregistered deed, and there is my fraud shpwn, or other circum- 
stances which in equity would protect the unregistered purchaser against the 
registered, the title of the latter shall prevail. The section contains no such 
qualification as that a purchaser under an unregistered deed who has obtained 
possession, would have priority against a subsequent purchaser under a regis- 
tered deed, and the Courts are not at liberty to import such a qualification into 
the section ’* — (per Garth, 0. J.). Referring to the observations of Mr. Justice 
Prinsep, quoted above, Mr. Justice Pontifex said : “ I am unable to follow this 
reasoning to its fall extent, for it seems to me to be founded on the assumption 
that the words relating to po8se.ssion which are found in s. 45 of the Act of 1871 
and the present Act, were inserted for the protection* of oral alienees, whereas 
in my^ opinion, they wort^ insei’tcd for the purpose of limiting the operation of 
oral alienations, and of declaring the law with respect to them. Section 48 of 
Act XX of 1806 had pi'ovided that all instruments duly registered should take 
effect against any oral agreement or declaration. Yet that Act did not declare 
oral alienations to be invalid to all intents and purposes, nor was it the object 
of the Registration Acts to repeal the existing law which authorized oral alie- 
nations of both moveable and immoveable property of any value, and whether 
voluntary or for valuable consideration. It therefore became necessary to qualify 
the too general language of s. 48 Act XX of 1886, and at iho same time to 
declare the law as to oral alienations, which were not intended to be affected, 
■which object was accomplished by patching on a proviso to the section. Section 
48 of the Act of 1871 is applicable to all oral transactions, whether voluntary 
or for valuable consideration, and# whether the property *is moveable or immove- 
able, and whether its value is over or under Rs. 100. The insertion of the words 
relating to possession in section 48 appears to me, therefore, to have been merely 
intended as a d*oclaration of tlie law limiting th*e o]^eration of oral alienations. 
It was in fact equivalent to saying tliat although the Registration Acts are not 
intended to interfere with oral alienations which, from the nature of iho case, 
cannot be registered, yot the only oral alienations of which the law can take 
notice, in competition with registered instruments, are those which are properly 
established by evidence of possession. The insertion in s. 48 of the words 
relating to possession, in fact rather detracts from, than adds to the security 
of oral alienations because unless the oral alienee was in possession the Coui’ts 
noV would be excluded from considering any equity vrhich he might ha^'e against 
a subsequent alienee by registered deed.” The turning point, however, is tho 
equity of notice that w’as discussed in this case : “ If it could be shown,” says 
B t not 80 if the 2nd learned Chief Justice, “ that tho subsequent purchaser 
tiansferpee^haa notioe^of under the registered instniment had notice of the con- 
the let transfer. veyanco by the prior unregistered deed, then the equitable 

doctrine which obtains in like cases in England and which is explained in tho 
case of Le Nevi v. Lo Nevi, (3 Atk., 646, and 2 White and Tudor’s L. 0., 34) 
might prevent tho registered purchaser from asserting his rights against tho 
unregistered under s. 50.” Mr. Justice Pontifex observed : ** In Senham v, 
Keane, (1 J. and H., 702), V. 0. Wood very clearly stated tho principles of equity 
wbich apply. He says : — ‘ The whole doctrine of notice proceeds on this^- -where 
a man has created a charge affecting his estate, he is not at liberty to enter into 
any new contract in dissolution of tho interest which he has created. The Court 
■^ill not allow him to do the wrong himself, nor will it suffer any third person 
to help him to do it. No one will be permitted to enter accordingly into a Con- 
tr^t with a person so situated, which would redound to his beneht at thf ex- 
pense of tho prior inoumbran^. The conscience of a purchaser isoffectesl 
through the conscience of tho pei-son through whom he buys ; that person is 
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precluded by Lie previous acts from honestly entering into a contract to sell, 
and therefore any one who purchases mth the knowledge that his vendor is pre- 
cluded from selling, is subject to the same prohibition as the vendor himself, I 
think therefore that we ought to interpret s. 50 as intended to apply to the case 
of two innocent purchasers, giving the preference to the one whojhas taken tho 
greatet precaution to secure hia title, but not as intended to apply to the case of 
a subsequent purchaser who registers, but who at tho date of his purchase, had 
actual notice of a prior' unregistered purchase. For, otherwise, in this latter 
case, the subsequent purchaser with full notice would, by registration, be enabled 
wilfully to defraud a prior purchase of the property, which he had honestly pur- 
chased, and which had been properly and legally conveyed to him. But accoi'd- 
ing to the English decisions, the notice of fraud must bo very clearly pTOved.” 
These contradictory decisions led to a Full Bench, which held (Prinsop, J., dissent- 
ing) that tho fact of a vendor having given possession to the first and unregis- 
tered purchaser, even if such possession continued to tho date of the second con- 
veyance, did not necessarily prevent tho operation of tliat part of s. 50 of tho 
Registration Acjt which enacts that “ a i-egistered document shall take effect as 
regards the properly therein comimsod against every unregistered document 
relating to the same property,” ami the only case in which the title of the pi‘ior 
unregistered purchaser can prevail against tho subsequent registered purchaser 
for value is wheu ihe latter takes with notice of the title of the former — (Naraiu 
Chunder v, Bataram, I. L. R., 8 Cal. 597, F. B. ; Abdool Hossoin v. Raghunatb, 
L L. R., 13 Cal. 70; Bhalu Roy v. Jakliu Hoy, X. L. R., iX Cal., 667). But 
although the mere fact of possession having bean taken by a purchaser under an 
unregistered coifveyance is insufficient, of itself, to estab- 

ertleSSr^TOohnoSoe? 1’®^. “ proiwrty as against a subsequent 

registered'purcliaser, and is not conclusive evidence of 
notice as again.st him, yet in the majority of cases, such possession is very cogent 
evidence of notice. — (Nani Bibi Hafiziillah, I. L. R., 10 Cal., 1073). This case 

almost brings the case law to what it was before. Mark also that when leases are 
exempted from registration by Local Government, ihe question of priority does 
not arise (s. 50 of the Rogistiation Act. Explanation. Dinanath v. Aulukinand, 
I. L. R., 7 Cal., 753), Field, J., in delivering his judgment said t “ It may be 
observed, although it cannot be used as an argument for the decision of this case, 
that in the revised draft of the Transfer of Property Bill, published in the Qazdtte 
of India of the 26th March last, ‘ sale * is defined as ‘ the transfer of ownership 
&c.,' and such transfer, in the case of tangible immoveable property of a value 
less than one hundred rupees, may be made either by a registered assurance or by 
delivery of the property, such delivery being said to take place when the seller 
places tho buyer in possession (s, 54?).” Taking up this hint, in answer to the 
dissent of Mr. Justice Prinsep, Garth, C. J. observed in the Full Bench Case of 
Narain Chunder : “ As I road the Transfer of Property Act, s. 54 does virtually 
Qibolisb optional registration. No transfer can now be made, after that Act 
comes into operation, by any instrument in writing, unless it is registered. It 
is true that in the case of possessory interest, tho value of which is less than 
Rs. 100, m oral transfer coupled with possession will pass the property ; but 
there will be no such thing as a transfer in writing, unless it is registered.” 

Sxpity of lease.— A landlord suing for ejectment, who admits that the 
defendant has been his tenant, cannot succeed upon any other ground than that 
the period of tenancy has elapsed or in some way terminated— (Shaikh Wullah 
Ah y. Shaik Golam Gour, 19 W. R., 25; Haradhun Mundul v. Dinabundhoo 
M y o m dar, 25 W . R., 319.) Where the raiy jt is admitted to occBpation of. 
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land verbally or under au um*egistered lease 1^ is not liajble to eviction under 
this clause. 

(d) on the ground that he has refused to agree to pay a fair 
^nd equitable rent determined under section 46, or 
that the term for which he is entitled to hold at such 
a rent has expired. 

When an aj^eemcnt or lease has been accepted by the raiyat under sub- 
section (3) of section 4(1, it seems that he is not liable to ejectment at all, becaiiso 
the word “ determined *’ ob^dously refers to “ detormined by Court ” (suh^section 
(3) of section 46) and not to “ determined by n^reomeiit or lease.” Tlie last 
clause deems to refer to five years provided for by sub-section (7) of section 46. 
Observe the force of the word ‘ such.* 


Disclaimer. — Clause (d) exhausts the grounds of ejectment under section 
44. Will a disclaimer operate as forfeiture ? — >Seo pp. 10-13, and 139-140, ante. 


46 . A suit for ejectment on the ground of the expiration 
of the term of a lease shall not bo instituted 
ment on*grounds«“x' against a non-occupancy-raiyat unless notice 
piratio of lease. Served on the raiyat not less 

than six months before the expiration of the term, and shall not 
he instituted after six montjis from the expiration of the term. 


Bead this section with section 44, cl. tc) and (d). 

The application of this section does not sgem to be limited to clause (c) of 
section 44. Hero the word used is ‘‘lease’, and the .section docs not speak of 
* registered or unregistered lease*. The object of^tlie provision is that a tenant of 
a fixed term should know six months before that his landlord will not sulfer him 
to continue his holding, while if tho landlord suffers him to contiimo more than 
six months after tho expimtion of the lease, tho [)resumption is that he has no 
intention or has abandoned his intention to terminate tho tenancy, and that not- 
withstanding a notice to (^uit has been served six months before the expiry of the 
lea^c. Hence if a notice to quit has been served six months before tho expiry of 
the lease, but tho suit is instituted more than six months after the expiry, tho no- 
tice goes for nothing. 

The suit in ejectment only is not to be instituted unless a notice is served, 
blit after the oxpiiy of tho lease, and before the notice is 
the expiry oTSs served, in what light is the tenant holding on to be looked 
at ? Is he to be treated as a trespasser or ia a tenant P 
What is his status ? Section 116 of the Transfer of Property Act solves 
this question. It has been held that a tenant who holds over after the 
expiration of a lease does so on the same rent and terms as UHf ore— (Sheik 
Enyutttllah v. Sheik Elahie Buksh, Sp. W. R., Act X, 42 ; 2 R. J. P. J., 204 ; 
Tarachunder v, Amir Mundal, 22 W. R., 394 ; Sreemuty Altab v, Joogul Mundal, 
25 W. R., 234). But to justify a holding over after expiry of lease, a direct con- 
sent on the part of the, landlord is requisite ; otherwise the tenant will be re- 

f arded as a trespasser — (4 W. R., 24 ; Mr. M. H. Gale, v. Maharanee Sreemuti, 
5 W. R., 133). So if a tenant holds for a term of years, and no new tenancy ia 
created by the zemindar of the termination of the lease, either by receipt of rent 
or otherwise, and if the tenant has no other title to the land besides the Ifase, 
the zemindar is entitled to evict Jbim, on the expiration of the lease without the 
intervention of Court— (Chowdry Izhoorul Huque v. Bhoosee Mahtoon, 25 W. 
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R., 201)* It is dopbtfal if Mils docisiou will hold good under Uie present law. 
A notice under this section, however, is intended for a landlord, but suppose at 
the expirj of a lease, a third person enters as cultivator with the consent of the 
landlord, the ex- lessee possibly cannot object on the ground of notice. The 
section only says that the landlord cannot site without a notice, but nowhere in 
this Act has it been laid down that a tenant holding on after the expiry of the 
lease is entitled to retain possession till he is served with a notice. Equitably 
considered, however, that intention of the Legislature could be inferred from the 
provision of notice. A tenant in possession after the expiry of his lease can only 
be ejected by due conrsd of law — (Safnlla Khan Woopen Khan, 9 W. R., 123) ; 
there is no difference in -law between the position of a raiyat holding pottah 
and that of one holding over after the expiry of the term covered by a pottah, 
with tho consent of his landlord. Such a tenant cannot be evicted without a 
reasonable notice to quit being given ; and the relationship does not como to an 
end at the expiration of each year, without some act on the part of the landlord 
and tenant jointly or either of them — (Chatoori Sing v. Maknnd Lai, I. L. R., 
i Cal., 718 ; Ram Khelawan v. Mnsst. Sooiidra, 7 W. R., 152.) 

The Local Government has prescribed the following mode of seiwice of a 
Modaofaerviooof no- notice under this section : — ^‘Section 45. Notice to a 
tioe. raiyat to quit under this section shall bo served ^rough 

the Court having jurisdiction to entertain a suit for ejectment fi’om tho 
holding in tho manner prescribed for tho service of the summons on a defend- 
ant under the Code of Civil Procedure and shall be subject to tho same process 
fee.” 

Notice to quit : — This section now settles the period of notice to which the 
non-oconpancy raiyat is entitled, 'and the time when such notice should expire ; 
and possibly this section will apply to a raiyat holding a homestead when there 
is no local custom or usage regufating it (see section 182 post, and notes). But 
when the homestead is held not by a raiyat, tho question of notice and its 
reasonableness becomes complicated. 

Section lOd of the Transfer of Property Act runs thus : “ In the absence 
of a contract, a local law or usage to tbo contrary, a lease of immoveable property 
for agricultural or manufacturing pui'poses, shall be deemed to be a lease from 
year to year, terminable on the part of either lessor or lessee, by six montlis’ 
notice expiring with tho end of a year of the tenancy ; and a lease of immoveable 
property for any other purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by 15 days* notice expiring with 
the end of a month of tho tenancy. Every notice under this section must be 
in writing, signed by or on behalf of the person giving it, and tendered or deli- 
vered either personally to the party who is intended to be Isound by it, or to one 
of his family or servants at his residence, or (if such tender or deliveiy is not 
pri^oable) aiixed to a conspicuous part of the property.** 

A raiyat who lias held without any period having been fixed for tho duration 
of' his leDancy, although ho may not have gained a right of occupancy, cannot 
have his holding determined without reasonable notice to quit ; and a notice 
given in the last month of a current year would not be sufficient — (Bakra Nath 
c. Binode Bam, 10 W. R., 33, F. B.). According to section 8, Act VIII 
of 1869 the landlord has a right to make his own terms with the 

tenant or to turn him out of occupation by serving him with a reasonable notice, 
to quit unless he agrees to pay the rent required— (Janoo "Mundur c. Brijo 
Bingh, 22 W. B., 548). Such notice need not be confined to a simple demand 
ol ^ss^aion and nutiee to quit on a certain day It is sufficient if the landlord 
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asks for a higher rate of ront and gives the raiyatP notice to quit if be declines to 
pay it— (Hem Chunder e. . Badha Prosad, 23 W. R., 440). A tenaiit-at«will 
who has been served duly with a notice to quit, may be success fully sued 
for ejectment— (Abdool Kareem e. Omer Chand, 24 W. R., 401). In B^jendm 
Nath V. Bassider Rahman, L L. .R., 2 GaL, 146, F. B. ; 25 W. R., 329, F. B., the 
referring Judge (Markby, J.) observed ; “ It is, I think, clear upon the authori- 
ties that he could not have been ejected without a reasonable notice to quit and 
and then only at the end of the year— (Bakra Nath e. Binode Ram and Janoo 
Mnndul v. Brijo Sing) . And unless his tenancy has been put an end to by this 
present litigation, it is still subsisting. This last point is one upon which 
the doubt arises in consequence of a decision in llem Ohundcr v. Radha 
Persad.. There the learned* Judges, whilst recognizing the right of the 
tenant to a reasonable notice to quit, expiring at the end of the year, seem nevei> 
theless to consider that the institution of a suit is itself a sufRcient demand of 
possession for the purpose of maintaining the suit, and that the tenant’s claim 
for a reasonable notice, expiring at the end of the year, will be satishod by fixing 
such a date for giving up possession as will l>o fair towards himself. If that bo 
so, I do not think the plaintiff in the present case could recover possession ; ho 
would only be entitled to some compensation for having been ejected too soon. 
But with very great deference, I cannot bring myself to think that the decision I 
have referred to is correct. I do not see how the landlord, who has not deter- 
mined the tenancy by a proper notice, can, recover in ejectment. Even in the 
case of a tenancy-at-will, it is necessary under English law that the will should 
be determined — Doe de Jacobs v. Philips, 10 Q. B., 130* where it was argued 
that the will was determined by bringing the action, but the Court held that it 
Was not so. The case of a raiyat whose tenancy can only be determined at the 
end of the year by a reasonable notice to quit is a much stronger one. It seems 
to me impossible to consider such a raiyal otherwise than as a tenant fi’om year 
to year. I do not say that the incidents of the tenancy are precisely the same as 
those of a yearly tenancy in England. But I cannot think that the raiyat can 
bo ejected without a proper notice to quit. The case of Hem Chunder tv Radha 
Persad, is based upon the decision in Moliomed Rasid v. Jadoo Mirdha, 
(20 W. R., 401), but I am strongly disposed to think that the learneil 
Jndges did not there intend to lay down any proposition of law at all. I think 
that decision 'only carries out a suggestion made by the Court for the benefit of 
the parties, and in order to avoid further litigation.” The judgment of the Pull 
Bench was delivered by Garth, C.J. : “We are of opinion that in the case of a 
raiyat of the class specified in the question referred to ua, i. c., a raiyat whose 
tenancy can only be determined by a reasonable notice to quit expiring at the end 
of the year, the raiyat can claim to have a suit for ejectment brought against him 
by his landlord dismissed on the gronnd that he has had no such notice.*’ 
Proceedings in a Criminal Court under section 53 of the Code of Criminal 
Procedure are not a sufficient demand of possession for the purpose of znirin- 
taining an ejectment suit — (Ramruttun v. Nritya Kali, I. L. R., 4 Cal., 339.) 
There is no difference in law between the position of a raiyat holding without 
a poita, and that of one holding over after the expiry of the term covered by a 
potta, with the consent of his landlord and both are entitled to a notice to quit— n 
(Ohaturi Sing v. Mukund Lai, I. L. R., 7 Cal., 710 ; Ram Khelawan Singh 
Musst. Soofidra, 7 W. R,, 152). A notice to quit running only for ten days, 
and tomiinating the 25th Jeyt is not a sufficiently reasonable notice on 
Beasonableness of which a landlord can maintain a suit in ejectmont against 
Aotioe. a tenan^ from year to year — (Ramruttun c. Niitya, 

4 CaL, 339.)’ A notice to quit witil^in thirty days, served by a landlord 
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on his tenant, at a time when the crops are ripening, is unreasonable and 
insufficient. Where such a notice was given, the Court refused .to determine 
what would have been a sufficient notice, and to make a decree to take effect at 
a future date on the basis of such notice — (Jubraj Roy v. W. Mackenzie, 5 0. L. 
B., 231). A tenant, other than an occupancy raiyat, is entitled to a reasonable 
notice to quit. ** What is reasonable notice is a question of ffict which must bo 
decided in each case according to the particular circumstances, and the local 
customs as to reaping crops and letting land. In the present case a three, 
months’ notice was given ; there was no contention that, at the time when that 
notice expired, any crop was upon the ground, the necessity of removing which 
would have made the notice under the circumstances unreasonable. Further the 
notice did, as a matter of fact, expire within seven* days of the close of the year.” 
Per Field, J. — The notice in the case was found good — (Juggut Ch under v, 
Bup Chand, I. L. R., 9 Cal. 48). There is no authority for the propo- 
sition that a notice to quit to a raiyat other than an occupancy raiyat 
must terminate at the end of a cultivating year or by a three months’ 
notice. Such raiyat is only entitled to a ‘ reasonable * notice and such 
as will enable him to reap his crop ; what is a reasonable notice is a 
question of fact to be decided in each case having regard to it jMirticular 
circumstances, and the local customs as to roaj)ing and tilling land. — (Radha- 
govinda v. Rakhal Das, I. L. R., 12 Cal., 82). It is not necessary that the period 
allowed ill a notice to quit by a landlord to his tenant should terminate at the 
end of the year but the notice must be in respect of the date of deter- 
mination of the tenancy *as well as in other respects to a reasonable notice. A 
notice to quit served on the 2Gth Pc/us, and allowing two months to the tenant 
to vacate his holding, such period thus expiring on tlio 2t>tli Fgdgun, when il 
appeared that cultivation begali in the mouths of Magli and Falgun, and that 
they were the months for tilling out laud in the distriob, it was held not to l>e a 
reasonable notice. — (Bidhumuflii v. Kcfyutullah, I. L. R., 12 Cal. 93). “There 
is no law in this country which requires a notice to quit, to expire at the end 
of the year and there is no law which requires six months’ notice to be given.” — 
Per Field, J. (Kali Kishen v. Golamali, I. L. R., 13 Cal. 3). A notice in the 


AifAtmaHvAnntinA alternative form to quit land or pay enhanced rent was 

Aitemanvenouoo. aj^pted by Phear, J., in Jumoo Mundur i;. Brijo Singh, 

(22 W. R., 548). But the correctness of this .decision was doubted by Garth, C. J. 
in Mahamaya v. Nil Madhub, (I. L. R., 11 Cal., 533). The learned Chief Justice 
observed : “ Now in the first place, 1 am not aware of any other case in which 
this rilling of Phear, J., has been approved. It was an extra judicial opinion, 
not necessary for the purposes of the case then under consideration, and I think 
it may be well doubted whether a tenant, after such alternative notice continuing 
in occupation of the land, would be liable to pay the enhanced rent claimed. * 
• ♦ A notice to quit ought to be clear and unambiguous. This is the English 
rale, and it seems to me a sensible one, but it is not necessary under the circum- 
stances, to decide that point.” In the same case, however, MoDonell, J. dissen- 
ted froiti the Chief Jnstico and remarked : “ I am doubtful whether in this coun- 


try a notice by which a tenant is given his option either to pay an enhanced rent 
from a certain day or quit, should be held to be insufficient and invalid (see 
Aheam d. Billman, L. R., 4 Ex. D. 202). I do not know of any cases in which 
this has been held, and certainly notices in this form have been not unfre- 
qliently given by landloi-ds in this country.” The learned Chief Justice seems 
to have overlooked a few other decisions on the same point In Budun Molla 
o, Khottcr Nath, (20 W. B., 441), Markby, J., observed : “ Accot'dii|||l^to English 
luw^ it wottld, i believe, be necessary £or4he landlord to give a positive no^e to 


f 
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quit before attempting to raise the rent ; but having done that ho could negotiate 
for a new letting on any terms he pleased, and if the tenant hoI8 on without any 
new agreement being come to, the landlord could recover for tho occupation at a 
fair rate. “The only difference, therefore, is between a notice to raise the rent 
and a notice to quit. I do not think that these two notices substantially differ. 
I think a notice to raise the rent does in fact put an end to the* tenancy on the 
existing terms, and that it leaves the tenant at liberty to quit his holding at the 
end of the year if ho does not choose to pay the rent demanded.’' — (Compare 
Kylash Chunder v. Wooraanund, 24 W. R., 413 ; Hurry *Doyal v. Ram Nidhi, 
1 Shomo's Law Reporter, 161). Whore several co-sharers have served a joint 
notice to quit upon which notice they jointly institute 
MTotloepfco-sharera. a suit for the recovery of tho land, tho fact that one of 
the plaintiffs witlidraws from the suit will not prevent the remaining plaintiffs 
.from obtaining a decree for possession of their shares of the land — (Dwarkanath 
V, Kali Chunder, I, L. R., 13 Cal., 75) See notes under section 182. ^ 

46 . (1) A suit for ejectment on the ground of refusal to 
agree to an enhancement of rent shall not ho 
in?St?n groudd^fiefa- instituted against a non-ocoupancy-raiyat un- 
less the landlord has tendered to the raiyat an 
agreement to pay the enhanced rent, and tho 
raiyat has within three months before the insUtution of the suit 
refused to execute the agreement. 

46 . (2) A landlord desiring to tender an agreement to a. rai- 
yat under this section may file it in the ‘office of such Court or 
officer as tho Local Government appoints in this behalf for service 
on the raiyat. The Court or officer shall forthwith cause it to be 
served on tho raiyat in the prescribed manner, and when it has 
been so served it shall for tho purposes of this section be deemed 
to have been tendered. 

This section embodies an entirely novel provision. 

Sub-sections (1) and (2) Sub-section (1) seems to lay down a general 
principle that no suit in ejectment on tho ground of refusal of an enhanced rent 
shall be instituted unless an agreement has boon tendered, &c., and sub-section 
(2) then lays down how the agreement should bo tendered. Some difficulty will 
take place as to how we are to interpret the words “ may fiW' ” in sub-section 
(2). If “ may ” means “ shall ” sub-section (2) is only a corollary to sub-section 

(1) , and the agreement must always bo tendered through the Court or officer 
appointed by the Government. If the Legislature meant by tho word “ may ” 
to give a disc]?etionary power to the landlord the agreement might be tondeirod 

’•privately under sub-section (1) or through the Court or officer under sub-section 

(2) . This is the more reasonable interpretation of the section. 

“ When the agreement is tendered to the raiyat out of Court, he will deny 
the tender, and when it is served through the Court, he will deny the service, and 
the experience of enhancement notices shows how extremely difficult it is for iiho 
landlord to piwo tender or service.* Tho tesult will bo that ejectment will rare- 
Jy» if evKi?, bo successful.^ic-fAfr. Justice Field's 
27 
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** Section 46 (S). — The agreement nndcr this section shall bfe filed in the 
Court having jurisdiction to entertain a suit for arrears of rent of the holding, 
and shall be served on the raiyat in the manner proscribed for the service of a 
snnimons on a defendant under the Code of Civil Procedure, on payAient of the 
fee prescribed by the High Court (Local Government Rules) . 

46. (3) If a raiyat on whom an agreement has been served 
under sub-section (2) executes it, and within one month from 
the date of service ^fllos it in the office from which it issued, it 
shall take effect from* the commencement of the agricultural 
year next following. 

46. (4) When an agreement has been executed and filed 
by a raiyat under sub-section (3), the Court or officer in whose 
office it is so filed shall forthwith cause a notice of its being so 
’ executed and filed to he served on the landlord in the prescribed 
manner. 

“ Section 46 (4) : — The notice under this section shall be filed in the suit 
having jurisdiction to entertuiii a suit for arrears of rent of the holding, and shall 
be served on the landlord in the manner presdhiberl for the service of a summons 
on a defendant under the Code of Civ^l J’roccdiire on payment of the process feo 
prescribed by the High Court,” Government Rules), 

46. (5) If the raiyat docs not execute the agreement and 
file it under sub-scctiou (3), he shall ho deemed for the purposes 
of this section to have refused to execute it. 

46. (C) If a raiyat refuses to execute an agreement ten- 
dered to him under this section, and the landlord thereupon in- 
stitutes a suit to eject him, the Court shall determine what ilent 
is fair and equitable for the holding. 

The rule in this sub-section is according to the spirit of the decisions under 
the old Act. The defendant,” observed the Court in a case, “ has no right of 
occu^jancy ; when the plaiiitiJf instead of giving him notice to quit the land, 
chooses to retain him as a tenant, and asks the Court to compel the tenant to 
enter into an engagement to pay rent, the Court is bound to see that it does 
not enforce the payment of any rates but such as are just and 0({uitable. — (Bam 
Hohan r. MadhooSoodan, 11 W. R.,384). This decision was in confoxiuity with 
a Pull Bench ruling which after many conflicting decisions settled the law on 
the subject, It was contended,” said Peacock, C. J., in delivering the judgment 
of the (5ourt, “ that the landlord may enhance the rent of a raiyat to any amount 
he pleases, and specify any grounds that ho pleases for such enhancement ; and 
that lie is not bound to prove that any of such grounds exist, and that it is for 
the raiyat to piwe that no such grounds exist. It appears to me that a landloi'd 
cannot enhance his rent, unless he states the grounds on which he seeks to 
enhajico, and if those grounds are disputed, it will be for the Court to dotermiue 
whether they exist, and whether they are such as. to justify the enhancement.” 
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Fair and equitable rent.— See sub-scciion (9) which follows, and sectipn 
24 ante and notes. Where the tenant was found to have no right of occupancy, 
and the landlord sought to cuhaTice his rent, amongst other grounds on the 
ground that ,the land was situated on the banks of a navigable river, and that , 
a Government road liad been opened in the neighbourhood, it was held that he 
was entitled to do so — (Pitanibur t?. Ramtanoo, lO W.,R.., 122.) 

46 . (7) If tho raiyat agrees to pay the rent so determined, 
he shall be entitled to remain in occupation oT his holding at that 
rent for a term of five years from the date' of the agreement, hut 
on the expiration of that term shall be liable to ejectment under 
the conditions mentioned in the last foregoing section, unless he 
has acquired a right of occupancy. 

* 

46 (8) If the raiyat does not agree to pay the rent so deter- 
mined, the Court shall pass a decree for ejectment. 

It seems that after determining what is a fair and ofpntablo rent, the Court 
will have to give some time to tho raiyat to express his iuiontiou as to whether 
he agrees or refuses to pay that rent, and then pass a decree for ejectment. The 
consent or refusal may, in exceptional cases, be taken at once with the determi- 
nation of the fair rent. • 

46 . (9) In determining what rent is fair and equitable, tho 
Court shall Gave regard to the rents generally paid by raiyats for 
land of a similar description and with, like advantages in the 
same village. 

This rule has been taken from tho Great Bent Case which laid down that 
whore tho prevailing rate exists, tliat is tho fair and equitabJo rent. 

“ Generally paid by i-aiyats” obviously means generally paid by »w«- 
occupane.y raiyats. The rent of an occupancy I'aiyat need not, however, bo neces- 
sarily disregarded in determining a fair and eqnitabie rent. 

47 . Where a raiyat has boon in occupation of land and a 
Explanation’ of “ad- ^ exccutcd with a Vie w to a continu- 

mitted to oeoupation.” anoe of liis occupation, he is not to he deemed 
to be admitted to occupation by that lease for the - purposes of 
this chapter, notwitlistanding that the lease may purport to ad- 
mit him to occupation. 

Other incidents of a vmt-occ^i^ancy holding. 

Right to sublet : — Section 85 post which treats of subletting is wide enough 
to include a non-occupancy raiyat, because tho power to sublet is given to the 
‘ raiyat,’ but in the case of a non-occupancy raiyat, whoso status depends upon 
contract, tho landlord may put in a condition of forfeiture upon subletting. And 
though section 178 (3) (c) protects an occupancy raiyat against a contract prohibi- 
ting subletting, it does not protect a non-occupancy raiyat from the effect of such 
a contract ; and if we read clausq (c) with section (c) and (d) of section 178, it 
seems to have been the clear intention of the Legislature that the landlord can by 
express agreement prohibit subletting b^a non-occupancy raiyat. If the forfeiture 
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be stipulated in the contract, breach of the contract may give a good cause of 
action to the landlord to proceed under section 44 ante. But where subletting 
has not been expressly provided for in the contract, does a non-occupancy raiyat 
by subletting render his holding unfit for the purposes of his tenancy (section 44 
b) ? That is a question of fact and will depend upon the circumstances attending 
the inception of tho terUincy. 

Inheritability : — Where there is a custom or usage, section (178) (3) (d) 
with govern the case. Death of the non-occupancy raiyat is no ground of de- 
termination of th^ tenancy^; and possibly under the general principles of equity 
and good conscience, the heir of a non-occupancy will have the benefit of the re- 
mainder of the term of a I’cgistcred or a determined lease. In the case of a tenancy ' 
without a lease, the tenancy will be considei‘ed as continuing from year to year, 
and equity will not allow it to be inheritable. A contrary view involves the risk 
of laying down that a non-occupancy holding is a permanent property, and will 
be in the hands of the heirs of tho landholder, as long as they are available — a 
proposition which is absurd. 

Right to transfer Whore there is a custom, section 178 (3) (d) will go- 
vern tlie case. Otherwise a non-occupancy raiyat may not transfer his holding. 


CHAPTiEE 'VIL 


Under-Eaiyats. 


48. The landlord an undor-raiyat holding at a moncy- 
Limit of rent recover- TCiit shall not be entitled to recover rent ex- 
Able from under-raiyats. cccding thc Tcnt which he himself pays by 

more than the following percentage of the same, (namely) : — 

{a) when the rent payable by the under-raiyat is payable 
under a registered lease or agreement— fifty per cent. ; 
and 

(6) in any other case — ^twenty-five per cent. 

Holding at a money rent” obviously qualifies * under-raiyat.” If it were 
the intention of the Legislature, as some commentators have argued, that these 
words should qualify ” landlord,” a comma would have followed “ under-raiyat.*' 
Besides the expi-ession “ holding at a money rent ** describes the status of a 
subordinate holder and theix)fore qualifies “ under-raiyat.” To join that expression 
to the term “ landlord ” is to join two incongruous things. To find out the per* 
cental would again be an intricate question if the latter hypothesis be adopted. 

This section will have therefore no application where tho under-raiyat pays 
pent in kind. ^ 


Megidfred haee : See pp. 203 — 206 ante, 

49. An under-raiyat shall not be liable to be ejected by 

Bestrictibn cm eject- landlord, eXCOpt — 

exJ)iration of the term of a 

vnttmi lease; , . 
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(5) when lioldiug otherwise than under d written lease, at 
the end of the agricultural year next following the 
year in which a notice to quit is served upon him hy 
his landlord. 

An “ niidor-raiyat ” is not a “ i*aiyat ** (see scctiov 4 and notes, pp. 4G-47) 
and therefore the provisions of Chapter VI will not apply to him per se, bat on 
the principle that the limitations to which a landlord is subject goveni also the 
tenant (compare section 104 joojj/), the ** undor-raiyat will be subject to section 
44 antCf and notwithstanding that this section says that ejectment of an nnder- 
^raiyat.is not possible except under the grounds mentioned herein an * under- 
raiyat,* it seems, will be subject to ejectment on other grounds, e. g., broach of 
contract and so on. 

This section should be read with sectien GO ante. 

It is doubtful if section 80 will apply to an undor-raiyat. “ Tenure,*’ or 
“ holding ” inclndes the interest of a middle-man, or a raiyat, hut not of an undor- 
raiyat I see section 3 (0) j and section 80 refers to a tenure or nnder-tonuro. 
Bat in the present case the benefit of section 80 will equitably apply to an undor- 
raiyat also. 

Notice to quit Seo notes at pp. 20G-200. ante. 

Other incidents of an nnder-rmyat^s tenancy. 

Bight of occupancy See section 20, and notes at p, 9G ante. 

Right to transfer His right to transfer depends upon custom— see sec- 
tion 8^ So under the old law— (Bauamali r, Kailas Chundor, I, L. R., 4 Cal., 
135). 


OHAPTEE VIII. 

General Provisions as to Rent. 

These provisions arc meant to apply to all tenants and have therefore been 
characterised as ‘general.’ They include the following sub-heads (1) Rules 
and presumptions as to amount of rent, (2) Alteration of rent on alteration of area^ 
(3) Payment of rent, (4i) Reex^ipts and accountSf (5) Deposit of rent^ (6) Arrears of 
rentf (7) Produce rents^ (8) Liahiliiy of rent on change of landlord^ or after transfer 
of tenure or holding^ and (9) Illegal Gases §*c. There are other general principles 
which have been omitted, such as, (1) The conditions under which the relation 
of landlord and tenant exists. (2) Determination of that relation. (3) Condi- 
tions under which rout is payable and the relation continues. The Ist has been 
treated at pp. 3—9 ante, and the 2Qd at pp. 9—12 ante. The 3rd will be treaied 
under Arrears of rent. 


Mules and presumptions as to amount of rent. 

The following section has compressed sections 4, IG and 17 of Act VIII of 
18G9 and corresponding seoiion%4, 15 and IG of Act X of 1859. 
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60' (1) Where a tenure-holder or raiyat and his prede- 

Buies and preaump- cessors in intcrcst have held at a rent or rate 
tionaaa to fixity of rent, gf ^hjch has not been changed from the 

time of the Permanent Settlement, the rent or rate of rent shall 
not be liable to bo increased except on the ground of an altera- 
tiou in the area of the tenure or holding. 

Section 4, provided t “ Raiyaia who, in any provinces to whitdi this Act 
The old law. may, apply, liold land at fixed rates of rent, which shall 

not have been changed from the time of the Permanent Settlement of such 
pTOvince, are entitled to receive pottahs at those rates.** 

So section 16 of Act VIll of 1869 B.C. (section 15 of Act X of 1859) pro- 
vided : “ No dependent talukdar or other person possessing a permanent trans- 
ferable interest in land intermediate between the proprietor of an estate and the 
rayat, who, in any province to which the provi-sions of this Act nuiy apply, holds 
his taluk or tenure (otherwise than under a terniinablo lease) at a fixed rent 
which has not been changed from the time of the Permanent Settlement, shall 
be liable to any enhancement of such rent, anything in section 51, Regulation 
VIII of 1793, or in any other law, to the contrary notwithstanding.** 

Tenure-holder or raiyat and his predecessors in interest.— The word 
** predecessors ** seems to pimply that in case of transfers, the purchasing tenant 
may add to his tenure the time of his predecessor, the outgoing tenant. Under 
section 4 of Act VIII of 1869 B.O., it has been hold that the mode in which the 
tenant acquired the land did not i^lfcct the application of the rule— (TiriUanund 
Thakur v. Herdu Jha, I. L. R., 9 Cal., 252 j Ram Nath v. Watson, per Peacock, 
0. J., 1 R. J. P. J.| 54 ; Raj Kyioi’e v, Huroohur, 10 W. R., 429 ; Kashi Nath 
0 . Bama Sundari, 11 W. R., 117.) 

At It WHt or rate of rent : — This phrase has been adopted in lieu of fixed 
rates ” which caused some difficulty (see pp. 92-93 ante). 

“ Wo have omitted from section 50, which enacts the well-known presump- 
tion arising from holding at a rent unchanged for twenty years, the sub-section 
wbich made the presumption applicable to produce-rents, as opinions generally 
wore opposed to it** — (R. 8. C,, No. III). 


Which has not been changed.— The change of Sicca rupees into Com- 
pany *s does not alter the fixity of the rate — (Kalichum 
Shoshce Dasee, 1 W. R., 248, 356 (3 R. J. P. J., 353) ; 
Khattyani Debia v. Soondari Dobia, 2 W. R., (Act X), 
, 60 (4 R. J. P. J., 154) ; Tarasoondari v. Sibesvar, 6 W. R., (Act X), 51 ; 
Watson & Co. v. Nundolal Sircar, 21 W. R., 420). A Sicca rupee exceeds 
the Company’s rupee by 1 anna 5 cowries and 1 kranti. 
. variation in The variation of a few rupees between a raiyat*s admitted 
^ juBuna. jumma and the jumma of his dowl is not such a variation 

0)8 to destroy the right of a fixed jumma— (Huro Nath v. Ameer Biswas, 1 W. 
ft,, 230). A nominal reduction or a trifling difference in tho jumma, is not a 
variation that deprives the raiyat of the benefit of the presumption under this 
section— (Ramruttun w, Ohundramukhi, 2 W. R., Act X, 74), The difference of 
rupee in a jumma of 60 rupees was hold to be not sufficient to destroy the pre- 
" sumption — (Anandalal v. Hills, 4 W. R., Act X. 33). A variation of one anna 
,'dbeS not destroy the uniformity required by this section— (Munsoor Ali o. Bnnno 
; 7 W. E., 262). A trifling difference m the jumma does not necessarily 
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affect the fact of an uniform payment — (Elahi Bux v. Rapan Teleo, 7 W. R., 
]84). A variation in the rate of I'ent which does not affect the integrity of the 
jummd does not rebut the presumption of a holding at a tixod rent from the 
Permanent Settlement— (Gopalchuuder v, Mathurmohun, 3 W. R., Act X, 132). 
Where a tenant showed uniform payment of rent for nineteen years, and a slight 
difference (two or throe annas) in the rate for a long period prior thereto, he 
was allowed the benolit of the presumption undos Act VIII of 1869 (B.O.),. 

section 4 — (R. Watson & Co. v. Nundolal Sircar, 21 W. 

Abwabfl. ^ ^ 420). Abwabs are not rents^ and therefore the collec** 

tion of abwabs in addition to rent does not constitute a variation which would 


affect the presumption of this section — (2 W. R% Act X, 93, 4 R. J. P. J., 
308). An abatement of rent by order of a Civil Court 
or alienation does not in consequence ox a diluvion does not prove alteration of 
affoct the presumption or affect a raiyat’s claim to the benefit of 

of the presumption arising under this section — ( Reiizoonnesa v, Tookan Jha, 10 
W. R., 246). Where an abatement of rent is allowed in a lump sura upon a 
lump jurnraa on account of lands rendered unculturablo by the overflow of a 
river, the abatement is not such a variation of the rate of rent as to debar the 
raiyat from the benefit of the presumption under this section — (Radha Gobindo 

V. Kiamatulla, 21 W. R,, 401). When a tenant holding land which had paid aii 
uniform rent since the Permanent Settlement, relinquished a portion of his hold- 
ing, and received a fresh pottah from his landlord, in which a deduction was 
made for tho relinquished land, it was held that the fixRy of rent for the remain- 
ing portion was not affected by the arrangement. The pottah was merely the 
confirmation of the tenancy already existing — (Kenarara v, llamkoomar, 2 W. R., 
(Act X, 17). • So a diminution in the jumma cj^used by the alienation of a' por- 
tion of his jote does not deprive a raiyat of the benefit of the presumption of 
section 4. ib. Tho sale of a portion of a, tenure) involving a distribution 
of the rent over two parts doe's not amount to a change of rent within the mean- 
ing of section 4 of Act VIll of 1869 (B.C.), so as to deprive the defendant of the 
benefit of the presumption under that section — (Soodha Mukhi v. Ramgatti, 20 

W. R., 419). But the purcliaaor of several holdings of cultivating raiyats cannot, 
by uniting them and paying one rent for the wliolft, change their character with- 
out tho consent of the landlord — (Moula Buksh v. Jadoonath, 21 W. R., 207). 

A mere alteration in tho rate of rent will not prove variation, unless the 


tenant BubiniUed to or paid tho enhanced rent — (Gopal 
Mnndlo v. Nobo Kislien, 5 W. R., Act X, 83). But, 
parte deoreehoes not de- on the other hand, it is not uniformity in the amount 
stroy the presumption. actually paid that is required to raise the presumption, 
but only the uniformity in the rate agreed upon, either express or implied, be- 
tween tlie parties to be paid— (W, Moran v, Anand Ghunder, 0 W. R., Act X, 
35). Ux-]part€ summary decrees are not satisfactory proof that a varuitiou has 
taken place in tho amoniit of the rent paid so as to destroy tho presumption 
under section 4, Act X — (Kaleekanto v, Bibi Aslirufunnesa,, 2 W. R., 326 ; Joy- 
kisbore v, Gojiallal, 6 W. R., Act X, 28). A putnidar is protected from eu-« 
baucemont under section 15, Act X, notwithstanding a decree passed before thM^- 
Act, by which the zemindar was declared entitled to enhance, the latter having 
omitted to take any effectual steps before tho Act to vary the rent since the 
Decennial Settlement— (Gobind Ghunder v. Haronath, 6 W. R., Act X, 10 ; 
contra^ see also Kaleo Ghunder v, Ruttun Gopal, 11 W. R., 571). In a suit for 
T. . * iriP f enhanced rent brought by a landlord under Act X, the 

deoreJ?. benefit lof tho presumption under section 4 arising f r#m 

twenty years uniform payment of rent cannot avail the 
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raiyat a^inst a fomor decree of a competent Court declaring hie holding 
liable to enhancement — (Rakhal Dass e. Sbaik Golam, 2 W, R., Act X, 
69). This decision was adopted by the Privy Council as to the presumption 
under sections 15 and 16 referring to under-tenants or talukdars — (NufFor- 
ohnnder e. Jonathan Ponlson, 19 W. R., 175, P. C. ; 12 B. L. R., 153 ; and 
Hnrro Nath v. Gobind Chunder, 23 W. R., 362 ; P. C. 15 B. L. R., 120 ; L. R., 
2 I. A., 193). So a decree of the late Sudder Court fixing an enhanced jumma 
for a certain jote, passed before the promulgation of Act X, was hold not to have 
become inefPectual by the fact of no rents having been recovered under it— 
(Doorga Churan e. Doya Moyee, 20 W. R., 243). And the acceptance of old rent 
for years subsequent to th6 date of a decree enhancing the I’ent, is no waiver to 
plaintiff’s claim to the higher rate decreed — (Mr. Lander v. Benodo Lall, .6 W. 
K., Act X, 37. See also Woodoy Narain v. Tarini Churan, 11 W, R., 496), 
On the other hand wfitere a tenant’s title to mokurari tenure is established under 
a judicial decree of 1792, he having been at some time forced to pay a l&rger rent 
than was due will not render him liable to enhanced rent for ever — (Goluk 
Chunder v. Sandes, 5 W. R., Act X, 32). In a suit by the present dofendanb 
against the present plaintiff for enhancement of rout, the Court of first instance 
and the High Court gave plaintiffs decrees for onliancod rent. The Privy^ 
^Odnncil in the year 1873 reversed those decrees, and held that the rent could 
not be enhanced. Before the date of the Privy Council judgment, the present 
defendant obtained several other judgments for enhanced rent against the present 
plaintiff. No application^ was made by him for review of those judgments, but 
in 1875 he brought this suit to recover the diffdrence botwceii the amount of 
enhanced rent recovered, and the fixeef rent which ho was bound to pay. Held 
by M&cphersop, Markby and Ainslie, J.J., that ific dtjcreos for ojfxhanood rent 
were superseded, as the f<xrmer class of decrees are ipso facto superseded so far 
as the controlling decree is nullified» a^id tliat such a suit as the present one 
would lie — (Joges Chunder v. Kali Chui'an, I. L. R., 3 Cal., 30, P. B. ; Mahomed 
Blaheo Buksh v. Kaleo Mohan, I. L. R., 5 Cal., 589 ; Sharaa Prosad v. Han*o 
Prosad, 10 Mjoo. I. A., 203; 3 W. R. P. C., 11). Plaintiff sued defendant in 
1873 for aiToars of rent at a certain rate. Defendant plo}i4ed that the land had 
been held by him at an unifornf rent for more than tw'cnty j^cai^s, and this con- 
faution was supported by the Court. Plaintiff then gave the defendant notice 
ef enhancement and sued to recover rent for two years at tho rftte stated by 
defendant and for one year at an increased rate. To this suit defendant raised 
snbstantiallj the same defence : llehl that the decision in the previous suit was 
not a bar to the present suit, there being two questions for consideration, m., 
wbether there had been an uniform payment of rent for twenty years and if so, 
whether tho presumption, which the law directs to bo drawn from such uniform 
paytueni^ had boon rebutted by the plaintiff ; neither of which questions had been 
eonelndcd by the previoxis decision — (Qopce Mohan v. Hills, I. L. R., 3 Cal., 
789). The question in this case depended upon the phmdings in the former suit, 
Hailitly, J., observed : “ One of these questions (tho 2nd) was not, and could not 
W,^ne iiito in the previous suit. It has nothing whatever to do with the former 
where tfie landlord received different rates of rent at some earlier period. 
No doubt the Court in tho former case did express an opinion that for twenty 
goat’s rent had been paid at an uniform rate ; but even that was not a question 
xn issue in iho former suit, and in |pch a manner as to make the decision in the 
fqtmer suit for enhsilicement of the rent of a share in a dependant taluk^ the 
eOmindari under which the taluk was held w*is partitioned under a butwaM 
l^mong tho TseTuiiidars. A tcn-anna share was allcJttod to ono (the present. ptain<^ 
a four-anim sharo to another, anc^two-anna sharo to a third. The taluk- 
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dars continued to hold the entire property, and paid the reni; apportioned by law 
sevei'ally to each of the parties entitled. In 18(31 the owner of the. two-anmii 
fihare Stained a decree against tho talukdars for enhancement of the rent of his 
share. In the present suit agfiinst the same talukdars, the defendants coutendod 
that the rent of their taluk had , not been changed for a period of more than 
twenty years before suit. It was lield tiiat the taluk, which was intended by 
section 17 of the Rent Act, was the original tiiliik, am^ that if the defendants 
could show that the rent of that taluk had remained nnobanged, eitlior in its 
original entirety or apportioned as it had been under the butvvara, they would be 
entitled to the benefit of tlie section ; but that tho deereo’in tho suit of 18i3L had 
the effect of oiihancing the rent ])a3'ahlo for the whole taluk, and that tho plain- 
tiff could avail herself of that decree, though .she was not a i)arty to it — (Sarut 
Sundari v, Anniida Mohan, I. b. U., 5 Oa)., 278). N brought a suit against 1* for 
enhancement of rent. P’s defence was ( 1 ) that no notice of ^ enhancement had 
been given :• (2) that ilic rent was Jiot cnlianceablo, as ho and his prodeoossors in 
title had held it at a fixed ]*ent from tlio date of tho Permanent Sefctloment. 
The “suit was dismissijd on the ground that no notice had l)eou given ; but tho 
Munsiff stated in his judgment that ho coiisiden'd tho reni enhanceablo, becauso 
he did not believe in the genuineness of tlio documentary evidence pi’oduced by 
P. The decree merely ordered (hat tho suit should be tlisfuissed, the portion 
of tho judgment as to the enhatioeability of tlie rent not being embodied in tho 
decree. P therefore had no right of appeal against that portion of the judgmont. 
In a subsequent suit by N against P for enhancement of rent of tho same tenure, 
it was held that P was pi*f^cliided by the dec.ision in tho*former suit, from deny- * 
ing that tho rent of tho tenure was ouhanobablo, altliongli tho decision on that 
point was not e/nbodiod in the decree — (Niannit^hau v. Pliadu Ihilclia, I. L. R., 

6 Cal., 319 F. B.), In NundlaV r. Bodlioomukhy, I. L. R., 13 Cal., 17, the 
correctness of this decision was doubted .and rel^qng upon a portion of the judg- 
ment of Run Bahadur w. Luoho Koer, 1. L. R., P. (>., 11 Cal., 301, it was maintained 
that where a former suit between the same parties in rcsp(3et of tho same sulqect 
matter lias been dismissed on a preliminary point, a finding in tlmt suit as to the 
merits in tho plaintiff’s favor will not bar ( he defendant from putting forward 
the same defence on the merits in a subsequent suit by the same i)laintiff against 
the samc3 defendant. 

In deciding eases under tliis section, it is only necessary to consider whether 
the raiyat has hold at a fixed rout and fi-om tlie Permanent 
If land has boen held Settlement, For definition of ’ Permanent Settlement,’ 
Por^nen”“BetSempSt soo sub-BCof ion 12 of section 3 ante. “ The* right of 
fche nature of hold- exemption from cnliaiioemeiit is founded upon the simple 
Sred.^^ ^ oonsi- having boon hold at a fixed rate of rent 

from the time of the Perman(pnt Settlement. When it is 
proved that the land has been so held, no further question arises as to whether 
it was so held under an isfcvirari or mokurari potta, or whether tho person 
claiming tho right to enhance is an anciion-purchasor or not. Sections 3 and 4 
of Act X make no mention of the nature of tho potta under which the land has 
been held, or of the right under which a fixed I’ent has been paid without alter^ 
tioUf but exempt from assessment lands which have been held at fixed rents from 
the time of the Permanent Settlement. The presumption required to bo made 
is not that the land has been held by the raiy^ and his ancestors, or by him* 
and^ the persons who had power to alionrTO it to him, butisimply that it has 
been held at a fixed rent.’* — (Ram Nath v. Watson, 1 Board’s Rep., 189, jp&f 
Peacock, C.J.) • 

28 : 
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When a raiyat has hold at a fixed rent from the time of the Permanent Set- 
tlement, he is entitled to demand a potta at the h^ed rata 
Ppoteotion against at wliich he has bold, and his rent can be cnlianc^ even 
auo on-purc, asers. auction-] )ureliasci* at a sale for arrears of revenji© 

— (Sadak v. Mahamaya, 6 W. H., Act X, IG ; 1 Tiid. Jur., 77.) The raiyat is. 
ecpially protected, whether the sale ot* the estate was made under the former 'salo 
law, Act I of 1845, or tjio existing law, Act XI of 1859. Under Act I of 1845, 
section 26, a tenure was only secure from eiihanccniput when it had been held 
at a “ fixed rent more than twelve years befoi’c the Permanent Settlement ; but 
this has been modified* by section 1 of Act X, of 1859, which says, that luch 
parts of section 2G, Act I of 1845 as relate to the enhancement of I'onts and eject* 
meut of tenants by the purclmser of an estate sold for arrears of Govermnenfc 
revenue, are declared subject to certain modifications, one of which is that con- 
tained in section 3, viz., that a raiyat who has held at a fixed rate of rent, which 
has not been changed from the time of the Permanent ►Settlement,, is entitled to 
receive a potta at tliat rate — (Hurry hur v. Puddo liochan, 7 W. It., 17G, F. B.) 
Auction-purchasers at a re venue sale were declaied entitled, after notice lluly 
given, to enhance the rents of all under-tenures and to eject all under-tenants 
with the following exceptions, and clause 2 of section 2G of Act I of 1845, and 
Act XII of 1841, gave the first and second exceptions, (1) Istemi-ain or 
Mokurari tenures hold at a fixed rent inonj than tvN elve years before the Perma- 
nent Settloment ; (2) tenures existing at the time of the Decennial Settlement, 
^ut not proved to bo liable to increase of assessimmt on the grounds stated in 
section 51, Regulation* VIII of 1793. Clauso 2 of section 37 of Act XT of 1859 
made however exceptions for (\) Isterrtrari or ^Mokimiri tenures held at a fixed 
rent from the time of the Permanent StittleTueut ; (2) tenures existing at the 
tiine of Settlement, whicli have not been held at a fixed rent, provided always, 
that the rents of such tenures shall be liable to cniiaiujomcnt under any law for 
the time being in force for tlui cnhaiicemont the rent of such tenures. It will 
thus appear that under clauses 2 of .section.s 27 and 2G resi>ociively of Acts XII 
of 1841 and I of 1845, the tenures, if shown to be in existence a|^tlie time of tlio 
Depeiitiial Settlement, were protected from enhancement, unless the auction- 
purobasor could prove their liability thereto ; under the Cf>rres]>onding clause in 
Act Xt of 1859, the tenant is protected from cjeetnieiit but is liable to enhance- 
ment unfits ho can ])rove that he hehl at affixed rent from the time of the Per- 
manent ►Settlement. The burden of proof in tliis latter case is, however, conside- 
rably lengthened by the twenty years’ pi’eHuuipfifm of sections 4 and IG of Act X 
of 1859 (flections 4 and - 17 of Act VU I of 18G9 13.0.), corresponding to the present 
section. A tenant who has hold land since the J^mnanent Settlement, but at 
a varying rate, acquires no riglit under thi.s scjction ; his position is in no respect 
superior to an ordinary raiyat with a right of occupa-ncy ; and consequently he is 
only entitled to a potta at fair and equitable rates— ■(Diuabuiidu v, Ramdhon, 

9 W. R., 522.) 

jB2;cept on the ground of an alteration in the area of the holding or 
- , tenure. — d’ho use of the word “ alteration” is not very 

to ^ Alteration implies a change by addition or 

subtraction. If .a tenant holds ostensibly a certain 
quantity of land, but it is found on measurement that lie holds more than what 
£e pi’ofesscft to hold, can wo say that tliore has been an alteration in the area P 
For notes under this head, sec section 52 of the Act. ^ 

111 any suit or other prooee^g nnde^this Act.— Probably the vordg 
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“ in any suit under this Act ” were not intonded to 
prwnmption to oases under this Act— (Per 
<lar. Norman, J., in Dukliina Mohan v. Kureonialla, 12 W. 

# R., 243.) Under tins ruling it is doubtful whether the 

• presumption of twenty years could not bo urged in a suit by a zemindar against 
a talukdar for enhancemc3nt of rent under Regulation VlTl of 1793, section 51. 
This point has been now settled by tho decision qf Uurro Nath r. Gobind 
Chunder, 23 W. R., 352, P. 0., their LordshijjK holding that even a dopendeiit 
talukde-r who, under section 51, llegnlation VIII of 171)3, might otherwise be 
liable to enhancement wa.s exem]ited by section 15, A<!t JC, if lie held his tenure 
otherwise than under a terminable lease and at a fixed unvarying rate from the 
l^ormai^ent Settlemeut. 

50 . (2) If it is proTC!<l in any suit or other proceeding 
under this Act that cither a tenure-holder or raiyat and Ids prC" 
dccessors in interest liavo hold at a rent or rate of rent Avldch has 
not been changed during the twenty years immediately before the 
institution of tlve suit or proceeding, it shall he presumed, until 
tho contrary is shown, that they have held at that rent or rate 

Provided that if it is j’cquirod by or under any enactment 
tliat in any local area tcuai^cies, or any classes of tenancies, at 
fixed rents or rates of rent shall ho registered as such on, or 
before, a date specified by or under thq enactment, tho foregoing 
presumption shall not after tliat date apply to‘ any tenancy, or, 
as the case may bo, to any tenancy of that class in that local 
area unless the tenancy has been so registered. 

Section 4 ♦Act VI 11 of 1801) rail as follows : Whenever in any suit under 
The old law shall be proved that the rent at which land i« 

held by a raiyat in any siudi }in)viiico lias not been 
changed for a period of twenty years before the commence men t of the suit, 
it shall be ]n’esurnetl that tho land lias been held at tliat rent from the time of tlie 
Permanent Settlement, unless ilie contrary bo shown, or unless it bo proved 
that such rent was fixed at some later period.” And section 17 of Act VIII o£ 
1869 B. 0. (section 16 of Act X of 1859) provided : “ Whenever in any suit 
under this Act, it shall be proved tliat tlic rent at which a taluk or other tenure 
is held in tho said provinces has nut boon ciiauged for a period of twenty 
years before the commencement of the suit, it shall be presumed that such taluk 
or tenure has been held at that rent from the time of the Permanent Settlomoiit, 
unless the contrary bo shown, or it be proved that such rent was fixed at some 
later period.'^ 

If it is proved that, &C . — In a suit for ouliancemoni there must be legal 
evidence or jiroo/ of twenty years’ uniform rent before 
tabU^^tS^^presSiption'’ defendant can obtain the benefit of the presumption uudot 
section 4, Act X of 1859 — (Raj Naraiii v, Atkins, 1 W. 
R., 45; 3 R. J. P. J., 161. See also 3 W. R., Act X, 148 ; Ram Kishore 
Ohcmd Mundul, 6 W. R., Act X, 84). It would not be generally sufiici^nt for 
the raiyat to swear that lio has paid rent at a uniform rate for more than twenty 
years .without proving such jAivnaonts 'by dakhilas or other good independent 
evidence*— (Httio phundor r. Mouesh Clmtidra, 5 W, R., Act X, 89; Kaleo 
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Koomaree t\ Shumboo Ohunder, 6 W. R., Act X, 23 ; Prom Shaboo v. Sheik 
Nyamat Ali, Ih., Act X, 89 ; Arianda Suiidari v, Doorga Moni, Ib. Act X, 
91). A raiyat is bound to give strict proof of a uniform payment of rent for twenty 
years. That is a matter which should not bo decided in his favor on more ki- 
forence — (Sham Lall v. Boistub Chum, 7 W. R., 407). The evidence must go 
the distance of twenty years at least — (Bungo Chandra v. Ram Kanye, 10 W. R., 
250), The presumption cannot he established by imperfect and unproved evi- 
dence — (Sree Nath v. Poglian, 17 W. R., 374). On the other hand it has boon 
held that a raiyat is not bound to file dahhilas in order to establish the presump- 
tion allowed Act X of 1859, section 4, if ho can establish it by other good in- 
dependent evidence — (Radiia Gobiiid v, Shama Sundari, 21 W. R., 403; Klahee 
Bux V. Rnpan Tilee, 7 W. R., 284 ; Gobinda Kurmokar v. Knmnd Nath, 8 W, 
R., Act X, 148). The sworn declaration of the raiyat that the rent had not 
varied for more than twenty years corroborated by the records of tie Colleo- 
torate which showed that the rent had been the same as it had been more than 
thirty, years ago, was suliicieiit to Avarraiit the presumption — (Raj Doorliib 
V. Mohessur Bhutt, 10 W. R., 3G4). A uniform payment may bo proved 
by evidence very much short of the proJ notion of receipts for each and 
every year during such period — (Koinal Loclian v. ZaAiiruddin, 7 W. R,, 
417). Nor need he prove receipts for twenty consecutive years before the date 
of suit, if he happens io have lost the dakhilas for one or two years — (Katyanoe 
Debi V. Sundari Debi, 2 W. R., Act X, 00 ; 4 R. J. P. J., 154) ; more esticcially 
where the landlord refnsjis to take rent a few yeais before suit — (Gyaram Dutt 
Goroo Churan, 2 W. ft.. Act X, 59). As to proof of uniform rent for twenty 
years the decisions all tend to show that it is not necessary to prove for each 
8e{jarate year of the twenty, jirovitlcd thsd the receipts extend over that 
period — (ilurro Nath’v. Chifcra Moni, 8 W. R., Act X, 122; so 1 W. R., 
280 ; 3 R. J. P. J., 185). Bui^jiroof of uniform payment must be shown, if not 
for eveiy year ‘in twenty years, at least for the greater portion of that period, 
and for years in the earlier as well as in the latcJi* portion of the same — (Sumo 
Moyi V. Baboo Khan, 9 W. Ji., 270). The most recent explunatiQ||pDn this point is 
thus given by I’Jjcar, J. : “ We will add that the Judge ought not to presume a 
uniform rent for twenly years preceding suit upon ovidcnco which only touched 
a portion of that period. Por instance, sujipose the evidence to satisfy him that 
the rent had heen uniform for eighteen years, before suit, ho would be wrong in 
presuming from that alone that it must have been uniform for two more also, or 
in other words, for twenty years on the whole. On the other hand, to support 
a finding of uniformity for any given number of years, it is not necessary that 
there should be evidoin*,e boaiing directly upon (ivrni year of that number. It is 
Buflicient if the whole space of that time is included between limits upon which 
the evidence bears, provided that the evidence is such as to lead to the belief 
that the rent was uniform thn)ugliont the intervening period *(Fosohola v, 
Huri'O Chunder, 8 W. R., 284 ; Rush Boliari v. Ram Kumar, 22 W. R., 487). 
If the evidence in a case shows tlr.it during the period for which receipts are not 
produced, the raiyat was paying at a different rate of rent, that evidence must 
be considered with the receipts that are produced— (Gobinda Chandra v, 
Romani Dasi, 6 W. R., Act X, 42). “ The varying amounts of rent paid by the 
defendant in each year arc not inconsistent with the uniformity in the amount 
of payment required by law to warrant tlie presumption. It is not uniformity in 
the amount actually i>aid that is required to raise the presumption, but only 
nnifornnty in the ratd agreed upon” — (Moran & Oo. v, Anunda Chuxidra, 
W. R., Act X, 35). “It is quite possible that a raiyat may not have paid 
. hia i:ont regulatly, in which case thoro would bo a variation in the amount bf rent 
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as shown by the receipts. If this kind of variation were to be tho test, no raiyat 
would be safe, and the object of the law would be frustrated ” — (Sham Charan 
V. Dwarka Nath, 19 W. H., 100). On the other hand, the amount of rent 
paid is not conclusive evidence of the amount of rent at which land is hold but 
may be rebutted by showing that the rent is greater or less — (Auanda Moyi 

V. Kanee Surnomayi, 6 W. li., Act X, 83). 

As a general rule, dakhilas should be attested or proved by oral evidence in 
the same manner as all other documentary evidence. 
intB tenant cannot bo expected in every case to summon 

prove 0 gomastas of his zomindai’i for the past 20 or 30 

years to attest his dakliilas. He may attest the dA-khilas himself which were 
given iq him personally — (Uajessuri v, Srinatli, 4 W. 11., Act X, 42 ; Dumaiiie 
p. Oottum, 13 W. R., 4G3 ; cf. 5 W. R., Act X, 11, 53 ; 6 W. R., Act X, 83 ; 

•7 W. R., 15, 91, 105, 533; 8 W. R., 517; 10 W. R., 107, 490; 11 W. R., 105, 
170 ; 17 W. R., 34(>). If a raiyat produces dakhilas and swears that he received 
them from the landowner or liis agent, or gives other privid facie evidence of 
their genuineness, and the landlord or his agent does not como forward and deny 
them or give evidence to show that they arc not genuine, they may be taken as 
prirrM facie evidence against him, if the evidence of the raiyat is believed. But 
this genuineness is not to be presumed merely because they are not disputed by 
the landlord. There must be some primd facie evidence given to show their 
genuineness — (Kritibash v, Ramdhun, 7 W. H. E. B., 52G ; 2 Ind. Jur., 197 ; 
Ramjodu v, Sukhie Narain, 8 W. R., 488; Gunganarain v. Saroda Mohan, 12 

W. R., 30 ; Raj Rahomed Baiidb Lashma, 12 W. R., 34 ; Madhub Chundra, 

V. Raja Promothouath, 20 W. R., 204; cf. t) W. R., 147, 211 j 14 W. R., 211 ; 20 

W. R., 2G4). pakhilas unattested or attested oply by the evidence of a manager 
or ainmooktoar of tho defendant, are no legal eviden(‘e of uniform payment of rent 
— (Reeazoonnisa r. Bookoo Chowdrain, 12 W. R» 2G7 ; see also 12 W. R., 360). 

The value to be attached to jumma-wasil-baki and canungoe papers as proof 
on the part of tho plaintiif in rebutting the presumption 
Vidue of jummiHiwasil' of a uniform rent was discussed by Norman, J., as fol- 
Sari'papwB as^^Jidenoe? lows: “A jumnia-w'asil-baki might be admissible under 
section 43, Act II of 1855, as a book regularly kept in 
the way of business, but as such it would be corroborative and not independent 
proof of the facts stated therein: .very possibly the paper may be made evi- 
dence. Tho writer of it may bo produced. Refreshing his memory from the 
paper (see section 45) ho might be able to state what rent tlio defendant paid in 
the year in question ; and thou to corroborate his testimony, the paper may be 
put in under section 43. If it is proved that the writer is dead and cannot be 
found, tlio document may be put in as an entry made in the ordinary course of 
business under section 39, Act 11 of 1855. As to the canungoe papera, it is not 
stated that the estate was hold Mas or under attachment in 1227 ; and if not, it 
is probable that the entries in tho canungoe papers are not evidence against the 
defendant. If they simply give the rate of rout, they will probably havo been 
made from mere hearsay in the first instance — (Kheromoni Basi v> Bijoygobind, 

7 W. R., 533.) Jumma-wasil-baki ought not to be regarded as anything else than 
“ books proved to havo been regularly kept in the course of business,” and by sec- 
tion 43, Act II of 1855, they are “ admissible sis corrohorative, but not as 
dent proof of tho facts therein stated.” They are consequently insuMeieiCLt by 
themselves and without independent proof to rebut tho presumption which arise 
nuder section 4, Act X of 1859, in favor of the defendant who has heen to 
hold lands at a uniform payment of rent for more than 20 years*— (RamWl 
Taia Soondari, 8 W, R., 280; Sheik Newaaie. Mr. L. Lloyd, Ih. 464; Bejoy 
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Gobinda Bhokoo* W W. R., 2!)1 ; Mohimchuudra t), Poorno Clmndra, 11 W. R., 
165). A jumma-wasil-baki paper is a private memorandum made for the zemin- 
dar’s own use, find that of }iis servants, and must thoi'efore be looked on with 
great suspicion. It should be attested and proved by the best evidence, i. e., 
of the writer himself — (Adait Chaitaman v. Jugalchundra, 6 W. R., 242 j cf. 
section 67 of Act I of 1872). Hence whore the raiyat proved a uniform payment 
for 20 years, it was held that the presumption was not rebutted by the omission 
of all mention of the holding in certain jnrnma-wasil-baki papers produced from 
theoHicc of the canungoe and dated 1220 — (Ram Loclian v. Bamasuiidari, 0 W. Rr 
Act X, 95). Similarly jummabundi papers, like books of account can only bo 
used as corroborative ovidoAOe — (Cbamarnee Bibi v. Aenulla Sirdar, 9 W. R., 
451 ; Qujjo Kocr v, Syad Aulay Ahmed, 14 VV. R., 474). The ovidonco of the 
patwari as to previous collections, corroborated by the jummabuiidi papers of 
three years is conclusive in a suit of rent — (Dhainikdhari v. ]Hr. George Toomy, 
20 W. R., 142). The juinriiabuiidi papers arc, however, valueless without the 
evidence of the putwari — (Pundit Bhugvvan Dutt v. Sheomungal, 22 W. R., 256). 
Section 34 of Act I of 1872 ha.**, however, altered the law as laid down by section 
43 of Act II of 1855, and jumma-wasil-baki paj>ers aj*o iadepeudont evidence in a 
suit for enhancement of rout to rebut a presumption arising from uniform pay- 
ment for 20 years — (Vilact Kluui v. Raslibeliari, 22 W. R., 549). “Now it 
would appear,” observed in this ease, Miirkby, J., “ that prior to the late Rvi- 
dence Act, these papois would not have beem admissible to prove that fact unless 
some other evidence tending to establish the same fact had also been given. 
This was so licld in a case ref)orted in tlio 8Ki Weekly R(^porter, p, 280. The 
language of tlie Statute that was then in force did'ers, however, very materially 
from that of the present Act. ,Ry Act 11 of 1885, section 48, documents of this 
kind were declarcul to bo only admissible as corroborative, but not as iiidependout 
proofs of the facts stated therein^ that language has not been adopl/cd in the 
present Act. The only limitation in section 34 is that statements contained in 
^cuments of this kind shall not alone be sufficiemt evidence to charge any one 
with liability. It appears to mo that this change of expn^ssion has made a sub- 
Btantial alteration in the law, and I do not consider that it can be said that these 
documents have been used alone in order to charge the defendant in this caso 
with liability that has been imposed upon him. Ho is cliarged with the i*cnt of 
the land he occupies by reason of its occupation by him, that rent being consi- 
dered to be a fair and equitable rent for the land occupied ; and what these do- 
cuments have been used for is not to charge him with liability, but to answer 
the claim which he set up to exemption from what would be the ordinary liability 
of a tenant.” So whciH^ jumma-wasil-baki papers are produced at the citation of 
the raiyat himself, they are not merely corroborative but good and sufllcient 
evidence as against the latter in rebutting the presumption under this section*— 
(Shib Persad v. Promotljo Nath, 10 W. R., 193). But zemindar’s papers filed 
and attested by gomastas are not conclusivo proof of variation, unlcs.s it can bo 
shown '"not merely that the jumma-wasil-baki and similar papers show a varying 
rate* but that the raiyat has paid at a varying rate — (Gopal Handle v. Nobo- 
kisbcDi, 5 W. R.^ Act X, 83). Thus it has been bold that jumma-wasil-baki 
papom lire not admissible as independent evidence of the amount of rent 
nsehtioned therein ; but it is perfectly right that a person who has prepared such 
jumma-wasil-baki papers on recciying payment of the rents, should refresh his 
mwory from such papers when giving evidence as to the amount of rent payable. 
•^Akhil Obundra v. Naya, I. L. R., 10 Oal., 248), A jummabundi prepared by a 
' jOeputy Gollootor while engagoed in the RcttlcnioTit of land under Regulation Vil 
. a, public dbcumeat within the moaniug of section 74 of theBvidenee 
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Act, a»d it is not necessary to show that at the time wliciu such docutncnt was 
prepared, a raiyat affected by its provisions was a consenting party to the terms 
therein specified— -(Tara Patro v. Abinash Ohundci* Dutt, I. L. R., 4 Cab, 79.) 

Por other decisions on this subject see Arrears of Rent, 'post. 

During 20 years &C. — A raiyat is bound to give strict proof of a uniform 
payment of rent for 20 years immediately jireceding t]ic oonnncncemont of twenty 
ye.ars* suit — (Rajnarain i?. Atkins, 1 W. H., 45 ; Mnsst.- Malimeda Bibi v. Hara- 
dhuii, 6 W. R., Act X, 12.) The meaning of this section is that where, at the 
time of the commencement of the suit, laud is held by a raiyat, and has been held 
by him, or by some person through whom ho claims, at the same rent for a period 
of 20 years next before the commoiicoment of tlio suit*, the presumption specified 
in the section shall be rnjido. In other words, tlu‘ro must have been a holding 
for 20 years next before the comnicncomont of the suit at a rent which has not 
been changed during that period — (Lntccfuiinisa Bibi v. Poolin Bohari, 1 Hay’s 
Rep., 242.) But the proof of uniform paymonfc of rent np to the date 
of suit is not absolutely necessary to entitle a raiyat to the benefit of the pre- 
sumption in a case where the landlord rofnscs to take rent for a few years before 
suit — (Gyaram v. Gooroochurii, 2 W. R., Act X, 50). In cases of saleable 
tenures, tlie period of possession by the raiyat’s vendor is included in the 20 years 
mentioned in this s('ction— ( Iva/a Rewaz r. Nubokishore, 5 W. R., Act X, 53). 
In a suit for enhanced rent, the presumption fj‘om uniform payment of rent for 
20 years was hedd not rcibutfced by the mere fa(d that t he defciidaiit Jiad acquired 
the tenure from another })Ci‘son originally in 122G — (feiariji Lull Ramnaiuin v. 
Nudea Panda, 22 W. R., 475). 01* by 1hcjL‘xistence of a kabuliyat for the year 

1245, such a kabuliyat being as much consisloiit witli tho confirmation of a pre- 
existing rent as, with tho Bcttlomeiit of a new rorit : the presumption from uni- 
form payment of rent for 20 years ban only be displaced by positive proof to tho 
contmry — (Soorjamtnii Peary Mohun, 25 W.Jl., 331.) On proof of payment 
of a uniform rent for 20 years, tho ])rosuinption imperatively arises from the 
time of th(! Permanent Settlement — (Rakhaldas Tewari v. Koiiooram Haidar, 7 
W. R., 242). For other cases see notes nnder the head — tohirJi has not hee^i 
changed. ” A break or intorrnjdion in the holding of the laud would he sufficient 
to i*ehut tho presumption. But if a raiyat holding at a 
A breaJc in the nol mg. pj^^j.^yu]ar rent was unlawfully evicted, ho would not 
necessarily cease to hold at that rent, “ Eviction, though it would put an end to 
tho raiyat s possession, would not destroy his holding ; and therefore if the raiyat 
is restored to possession, ho is restored to this original holding, if that holding 
would not have ceased to exist but for the eviction” — (Latcefunnissa Bibi v. PooUa 
Behari, W. R., Sp., 91). The break of one year in 20 is not sufficient to rebut 
the presumption that tho receipts for 19 years pi'ovo the payments of uniform rent 
— (3 W. R., Act X, 122 j Rad ha Moyi v. Aghorenath, 25 W. R., 384). 

It shall be presumed, &C.— The grounds on which a raiyat can still claim 
the benefit of the presumption in cases where ho sets up a 
potta may be said to bo sammarisod in the following FtiU 
Bench case, whei*c Peacock, C.J., in delivering judgm^iit^ 
says ; “ Then comes tho question, what would comply with those words unless the , 
contrary be shown, or unless it be proved that such rent was fixed at some later - 
period r If a defendant sets up that ho came in under a potta subsequent ip dat^j 
to the time of tho Permanent Settlement, it appears by his own showing that he 
has not held from tho date of tho Permanent Settlement. But if ho should say, 
“ I hold under a potta prior to the time of the Permanent Settlement, and i Vve 
been paying rent for the last 20 ypars at a uniform rate, and should prove thirf he 
had held at the same rate of rent for a period of 20 years next before the com- 
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ineneement of tho suit, the fact of his havingstatod that he held under a potta would 
not deprive him of the benefit of the presumption arising from the uniform pay- 
ment of rent oven if ho should fail to prove tlifit his potta was genuine/’ So, if 
he were to say “ I have held for a period of 20 years at the same rate, and I hold 
a potta of a date subsequent to the Permanent Settlement, but that potta was 
granted to me in confirmation of a prior holding,” that would not rebut the pre- 
sumption arising from the proof of his having held at a rent which has not been 
changed for a period of 20 years next before the oominen cement of the suit. It 
is only when by evidence or by his own showing it appears that his liolding 
commenced, or that his'rent was fixed at a period subsequont to the date of the 
Permanent Settlomen that'tho presumption created in his favour by section 4, 
Act X of 1859, is rebutted. A raiyat is not precluded fi'omtho benefit of his hav- 
ing held at a fixed rate of rent which had not been changed from the date of tho 
Permanent Settlement, or of any presumptive evidence io that effect mei’ely from 
the fact of his stating that he hold under a potta not inconsistent with that pre- 
sumption, though he miglit fail to prove the potta” — (Grish Ohunder v. Kali 
Krista, 6 W. R., Act X, 58). As a confirmation of the view's above expressed, 
the Privy Council says : A potta may be a confirmatory grant only ; there is 
nothing in accepting such a grant inconsistent with the pesnmption that a prior 
title existed — (Ram Chunder v. Jogesh Ohunder, 19 W. R., 353). But the set- 
ting up of a potta found to be a forgery was held to be no bar to the presumption 
arising under this section — (Isliur Chunder v. Nitya Nund, 6 W. R,, Act X, 70). 

On the other hand if a raiyat pleads a holding for more than twenty years, 
at a uniform rent on a ^ potta. subsequent to the Perma- 
cannot Settlement, tlic defouce voids the presumption, and 

the case jrmist bo decided arjcording to the potta — (Luch- 
mee Persaud v. Ram Gholam, 2 W. R., Act X, 130 ; Watson '& Co, v, Ohoto 
Joora, Marsh. fi8 ; 1 Hay, 232). In a suit for enhancement of rent where a 
lower Appellate Court decided that the tenure originated in 1200 under a kabu- 
liyat, and tlmt there was no presumption under this section, it was held that 
there was no error of law — (Mahomed Mauoo i\ Sheik Mahomed Asanullah, 17 
W. R., 349 j Ranilal v. Lalla Petumlal, Marsh. 403; Kundu Misser Gunesh 
Sing, 6 B. L. R., App., 120 ; 15 W. R., 193 ; Hureo Kishon v. Sheik Baboo, 
1 W. R., 5 ; R^ Kishen v, Meeah Jlclomli, Sp. W. R., Act X, 3G). But the 
production uf a potta of a date subsequent to .the Permanent Settlement, if not in- 
consistent with the inference that it is a continuance of a former state of things, 
will not deprive the raiyat of the benefit of the presumption under this section if bo 
can prove a uniform payment for twenty years, ])revious to the commencement of 
the suit — (Kishen Mohan v. Eshan Chunder, 4 W. R., Act X, 36 ; Peary Mohuu 
V* Koylash Chunder, 23 W. R., 58 ; Ram Chunder v. Jogesh Chunder, 19 W. R., 
85, P. C. ; Sooja Maui v. Peary Mohan, 25 W. R., 331). The mere existence of a 
potta and an amulnaina of a date subsequent to the Permanent Settlement is not 
conclusive evidence that f he rate was then changed or was first fixed — (Luchman 
Karain V. Koodil Kant, 6 W. R., Act X, 46). But wJiere a raiyat cannot show 
that his ■ potta is only confimiatory of a previous holding, his possession dates- 
from the date of the potta, and ho will not be entitled to the benefit of the pre- 
sumption— (Sheik Jainuddin v. Poorno Chunder, 8 W. R., 129 ; Watson & Oo. 
i!, Aujniina Dasi, 10 W. R., 107). A person by taking a perpetual potta after 
the Permanent Settlement at the same rate as paid by the former holders, must be 
considered to have acquired a new tenure, and is not protected from euhaneement 
on the ground that the former holders held at the present I’ate from before the 
Permaneut Settlement— -(Ram Chunder t?. Remesh Chunder, 2 W. R., Act X, 4?). 

When a defendant wishes' to avail Idmself 'of the benefit of the presumption 
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of an unchanged rent for twenty years, he must take care 
plaadingsmustbe that there is nothing in hia pleadings which is inconsis- 
of’lSSdSnK^om Pormai ^ holding from the time of the Permanent Sot- 

aent Setuement. tlement. Thus in Watson & Co. v. Chota Joora, Marsh. 

68, the defendant set up a potta which had boon granted 
in 1212 at a rent of Hs. 12 per annum, and alleged that he had been in possession 
more than fifty-seven years at that rent, but did noi^ plead possession from the 
time of the Permanent Settlement ; it was held by the Court that the defence 
itself rebutted the presumption. “ Section 4,” observed Peacock, 0. J., “ makes 
the payment of rent for twenty years, without alteration of the amount, presump- 
tive evidence that the laud has boon held at that rent from the time of the Per- 
manent, Set tlement ; and unless the presumption is rebutted, the raiyat is entitled 
by section 3 to a potta at that rate, and liis rent consecpiontly cannot bo en- 
hanced. But in this case the defendant did not rely upon the fact that the land 
had been hold at a rate of rent which had not been changed from the time of the 
Permanent Settlement, but upon a potta alleged to have been granted in 1212, 
long after the Permanent Settlement. His own defence rebutted the presump- 
tion ; and although ho failed upon the ground tliat the potta was uot a genuine 
one, he never alleged in his answer that the rent of Rs. 12 had been paid from 
the time of the Permanent Settlement, as he ought to have done, if he intended 
to roly upon tliat defence ’* — Marsh., 68. At the same time it is not absolutely 
necessary that the ocoupaiion from the time of the Permanent Settlement should 
be actually pleaded, provided there is nothing in the defendant’s answer incon- 
sistent with such fact. “ When tfie raiyat tenders proof and siieeeeLls in proving 
that he has paid vent at one uniform rate for twenty years, then the presumption 
imperatively apses, unless the contrary be sl^pwji, that the rent has been un- 
changed from tiic time of the Permahont Settlement, and upon that presumption 
80 arising the defendant is outitJod to the whole Ipgal cousoqueiioos of that state 
of things. If the tenant succeeds in proving that ho has held at one uniform 
rate for twenty years, then the Court is bound to go on, and presume that the 
land has been held at that rout from the time of the Permanent Settlement 
(Rakhal Das v, Kinoo Ham, 7 W. R., 242 ; see also Hurriick Sing v. Toolsi liam, 
11 W. R., 84 ; Mon Mohan y. Hiisrut Sirdar, 2 W. R., Act X, 39.^ To tho same 
. effect are Gooroo Das v. Slioik Durbarec, 5 W. R., Act X, 16; and Munee 
Kuvnika v. Anunda Moyi, 8 W, R., G; Bhairiib Cliuiider v. Miity Mundle, Sp. 
W. R., Act X, 100). Tho defendant therefore need not plead in words that the 
tenure is “from the Decennial Settlement.” A plea that the tenure is the 
grandfather’s, inherited by succession and of long standing, is sufficient— (Hem 
Chuuder v. Purno Clmnder, 3 W. R., Act X, 162). Such terms as “ for a long 
time,” “ for more than forty or seventy years,” “ for a long scries of years,** 
“ from generation to generation,” &c., entitles the raiyat to the presumption of 
this section — (Ramratlioii v. Chundra Mukhi, 2 W. R., Act, X, 74; Jugo Mohan 
V, Purno Chundra, 3 W. R., Act X, 133 ; Id, 162 ; Hem Chuudr*a, Raj Kumar v. 
Musst. Assa, 3 W. R., 170 ; Nyamutullah v, Gobiiida Chundra, 4 W. R., Act X, 
25 ; Dhun Sing v, Chutidm Kant, Id., 43 ; Kazee Klioda Newaz v. Nobo Kishore, 
5 W. R., Act X, 53 ; Goordas v. Slieik Durbavi, Id,, 86 ; Sham Lai r. Mudun 
Gopal, 6 W. R., Act X, 37; Poolin Bohari v. Nemye Ohand, 7 W. R., 472,; 
Rakhal Dass v. Kinooram, 7 W. R., 242 ; Soodisfcee Lai v. Mutee Lai, 8 W. R.j 
487 ; Huruk Sing v. Toolsi ram, 11 W. R., 84 ; Raja Nilmoiii v. Auanto . 
19 W. R., 393.) In some earlier decisions a somewhat different opinion was 
entertained. Thus it has been held that it is only when a raiyat chums to^ liold 
from tho Permanent Settlement^ that the presumption arising from twenty 
payment of uniform rent can avail him— (Sheik Ekram i\ Bibi Bahoorun, 2 W. 
29 • 
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B., Act X, 68) . A plea of holding at the same rent for forty or fifty years is 
not sufficient to raise the presumption — (Ghose Singv. Ottur Sing, 4W. R., 
Act X, 15), and the admission by a raiyat that his tenure was acquired by his 
father thirty or thirty-five years ago, rebuts it — (Mugni Moyi v. Huro Chunder, 6 
W. R., Act X, 27). A landlord’s admission tliat the raiyat has held a tenure for 
thirty or thii ty-two years at the same rent does not amount to an admission that 
the land has been held at that rate of rent fi*om the Permanent Settlement, but on 
the contraiy it states that tenure commenced at a much later period — (Peary 
Mohan v. liadha Madhal>, 10 W. R., 427.) Whore the defendant did not expressly 
plead that he had held at a fixed rate from the time of the Permanent Settle- 
ment, but .«ttated that hb had paid an uniform rent since 1829, the Court held 
that this answer in no way rebutted the presumption. “ The defendimt,” ob- 
served Norman, J., stated his title as well as he could, alleging payment of I'out 
at a uniform rate from 1829, nearly forty years ago, as far no doubt, as his re- 
collection can go, and says in efi'ect : ‘ I claim the presumption that the rate was 
fixed from an earlier period,’ that is to say from a time prior to the Permanent 
Settlement ” — (Poolin Behari Nemye Chaud, 7 W. R., 472). It must be ob- 
served in this case that the defendant did not plead that his tenancy commenced 
in 1829, but merely produced proof to show that he had paid a uniform rent 
since 1829 ; and the Court inferred from the particular facts of the case that he 
meant to plead that his tenancy start (id from the time of the Permanent Settle- 
ment. Thus when a raiyat pleads that ho and his family had held certain lands 
from generation to generation, and claims the benefit of the twenty years* pre- 
sumption, he will be supposed to have dated Wis claim from the time of the Per- 
manent Settlement. Thus when a raiyat pleads tliat ho and bis family had held 
certain lands from generation ta generation and claims the benefit of the twenty 
years* presumption he will be supposed to have dated his claim from the time of 
the Permanent Settlement j but where a tenant fixes some particular date, as 
the one from which his tenancy commenced, no matter how remote that may be, 
if subsequent to the Permanent Settlement, ho cannot claim the benefit of the 
presumption arising under this section — (Miturjeot Sing v. Toondun Sing, 3 B. 
L. R., App., 88 ; 12 W. R., 14 ; Kjinda Misser r. Gune.sh Sing, 15 W. R., 193) ; 
so where in a suit for enhancemfuit a raiyat or talnkdar pleads the section an(i 
claims the benefit of the presumption of the section, it is tantamount to his 
having named the Permanent Settlement — (Dhun Sing v. Chundra Kant, 4 W, 
B., Act X, 43). A raiyat is not precluded from the benefit of the presumption 
under this section, merely by reason of his stating that he holds under a potta not 
inconsistent with that pi*osumption, though ho may fail to prove the potta— 
{Grish Chunder v. Kalec Krista, 6 W. R., Act X, 57 P. B. ; Karoonamayi v. 
Sib Chunder, Id., 60 ; Haronath v. Kamala Kanta, 5 W. R., Act X, 66 ; Peary 
Mohan v. Koylas Chunder, 23 W. R., 58). If a raiyat sots up a mokurari 
potta as an answer to a landlord’s claim to enhance his rent, and fiiils to 
prove the potta, or the potta produced by him is held to be forged, tho 
landlord is not necessarily entitled to enhance tho rent to the full amount 
claimed, ' but only to a fair and equitable rate having regard to the grounds of 
©nhapeemont— (Tssur Chundra v. Nitjanund, 6 W. R., Act X, 70, P. B.) A 
forged document does not prevent a party to a suit from claiming an adjudication 
tm other evidence of such portion as bis claim as is true — (Rani Swarnamayi v. 
Maharaja Suteesh Chunder, 2 W. R., P. C., 13). The fact of a raiyat’s having 
relied upon a mokurari tenure cannot prevent his falling back on the presump- 
tion arising under this section — (Chamarni v, Ainulla Sirdar, 9 W. R., 45). 

This section makes no exception in favour oi khamar land — (Ram Coomar 
V. Baghoonatb, 1 W- B., 856). The presumption does not arise in a suit brought 
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by a raiyat to have liis jamma declared mokurari— (Duki- 
Mohan v. Kareemalla, 12 W. R., 243) ; so in the case 
of Ishan Chiindor v. Bhyrab Chunder, 21 W. R., 25, 
Kemp, J., observed: We think the Subordinate Judge was wrong in raising 
the presumption under section 4. The suit is a declaratory suit, and such a suit 
is not provided for cither by Act X of 1859 or Act VIII of 18^9 (B. 0.). It is a 
declaratory suit brought by the raiyat in the Civil Court to establish his title. 
The plaintiff therefore must prove his case by a written contract such as a potta 
or by satisfactory evidence, that his tenure was in existence at the time of the 
Permanent Settlement, and that he has paid a uniform rate of rent over since.’* 

In rebutting the presumption arising from a twenty years* Jiolding, the land- 
, lord must show either that the rent has been changed, or 

A break in the hold- thatthcrentwasUxedsuLsequenttothePermanentSottle- 
Mieiit. A break or iniorru 2 )tion in the holding would bo 
sufficient to rebut the presumption, but if a raiyat holding 
at a particular rent was unlawfully evicted, ho would not necessarily cease to hold 
* But not if the tenant — (Lnteofutmosa Bibi v. Poolin Bihari, W. R. 

has been unlawfully Sp., 91). Nor is a tenant’s protection swept away V)y a 
ejected. revenue sale — (Sfwluk Sirdar v. Sremati Mahamoyi, 5 W. 

R., Act X, 16 ; 1 Ind. Jur., 77). The break of one year in twenty is not suffici- 
ent to set aside the presumption that the receipts for nineteen years prove about the 
payment of uniform rout— 3 W. 11., Act X, 123. In a suit relating to four jummas 
in the possession of the same pensons, in which it was prgved that three of the 
jummas had been held at the sam6 rate for twenty years, but that the 4th having 
been purchased only eighteen years prevllously by the said person, had not been 
longer in their .own possession, it, was held that the presumption might arise 
that the jumma itself had been held at an nnebanged rent for twenty years, and 
that the lower Courts were justifled in inferring that such had been the case—* 
(Badha Moyi v. Aghoro Nath, 25 W. R., 384). “ We think,” observed Jackson, 

J., in this case, “ that although the dakhilas in respect of that jumma went back 
to eighteen years, being the whole time that has passed since the jumma was 
purchased by the defendants, tlie Court was at liberty to infer that it had conti- 
nued to be held at an unchanged rent for twenty years.” 

It must be remembered that it is only teuants wlio can claim the benefit of 
The presumption only presumption under this section. Thus whore several 
applies to raiyats and joint owners by arrangement among themselves permit ona 
tenants. their number to hold a portion of the joint property, 

paying a sum to others, this arrangement does not convert the occupier intg a 
raiyat holding land at a particular rate of rent. It is a temporary arrangement 
among the joint owners of a particular time and cannot, either with or without a 
further holding, such as is here shown, bo a basis for the presumption mentioned 
in this section— (Raghoobun v. Bishen Dutt, 2 W. II., Act X, 92), It seems, 
however, that when one co-sharer holds land in excess of his share at nn agreed 
rent, he can be sued for such rent by the others — (Kalco Pershad v, Shah Luta- 
fttt, 12 W. R., 418 ; and the same opinion is hold in Alladini Dasi v. Sreenath 
Chunder, 20 W. R., 258) ; and this section will also apply to lands which had 
been hold under an invalid lakheraj grant, and had been resumed subsequent td 
the Permanent Settlement — (Beni Madhub v. Bhagbut Pal, 20 W. R., 466), 
When, however, a raiyat sets up an adverse proprietary title to his landlo^, 
which he fails to establish, he is not entitled to the benefit of the presumption. 
In the case of Panday Bishonath the defendant pleaded that he was a jaghir- 
dar, but being unable to prove his joghir title, he was not allowed to fall back 
upon any right which he might have acquired ftom any lengthened occupation of 
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the land. “A partly,” the Court observed, “may have subordinate rights 
awarded when they arise out of the principle right tohich he pleads. But when 
a party pleads distinctly a jaghirdar’s proprietary right against a malik’s proprie- 
tary right, a Court cannot award a subordinate right of occupancy, which in no 
way arises out of a jaghirdar’s proprietary right, but out of a regular right never 
pleaded by dcfenddht, ahd in fjict, incompatible with defendants* case*’ — (Panday 
Bishonath v, Bliagvut Sing, 7 W. R., 14!5). In other words where a defendant 
has hold as a trespasser, and not as a raiyat, he cannot claim the benefit of the 
presumption which the law makes in favour of tenants. 

The presumption will apply to tenants of khas mehal. The resumption by 
Go'»;^riiment of a jmreut estate does not nullify the exis- 
^Te nants In khas me- rights of a liowladar within that estate, or deprive 
him of the presumption arising Under this section — (Ma- 
thura Nath V. Sheeta Moni, 11 W. R., SS-A). The definition of ‘ proprietor * now in- 
cludes Government, and the tenant of a khas mehal is therefore in the same posi- 
tion as that of an ordinary proprietor, 

* 

60. (3) The operation of this section, so far as it relates to 
land held by a raiyat, shall not be affected by the fact of the 
land having been separated from other land which formed with it 
a single holding, or amalgamated with other land into one hold* 
ing. 

This sub-section explains the effecit of consolidation of several jummas into 
one, and qi subdivision of one jumma into piany. Where 
number of jummas which have been held at fixed rates 
are consolidated into one holding, the fixity of rent is not 
affected by tho consolidation — (Kazee Khoda Newaz v, Nubo Kishen, 5 W. R., 
Act X, 63 ; Sukhomoni v. Gungagobiiida, Sp. W. R., Act X, 52). “ This prin- 

ciple applies equally to jummas which have been derived in part or in whole with 
the consent of the landlord, and which are subsequently consolidated into one 
jumma. The presumptions of section 4 arc not restricted to holdings, but refer 
simply to the fact that land lias been held by a miyat at a rent which has not 
been changed for a period of twenty years, before the commencement of the 
suit” — (Rajkishoro v. Hureohur, 10 W. R., 177 ; Kashiiiath v, Bamasundari, 
429). In the same way tho subdivision of a holding does not necessarily destroy 
the continuity of the tenure in respect to the rate of rent, The question in such 
is whether “ tho rates of rent paid for each bigha has remained unchanged 
for the period prescribed by law.” If it has, that rate cannot be altered. The 
semindar by consenting to a subdivision of, addition to, or subtraction from, the 
total holding of the raiyat, docs not destroy the continuity of the tenure in respect 
of the rate of rent, and the rent paid for each bigha of land. It is undoubtedly 
true that the zemindar might refuse to consent to a subdivision of tho tenure or 
to u oontraetion of the holding, and might say * I will hold the whole tenure 
responsible foi- the whole rent,”— (Hills v. Hurolal, 3 W, R., Act X, 135), 
Sitnilerly the division of a raiyat’s tenure among his heirs does not destroy the 
continuity the holding, and as long as tho entire rent is paid by their joint 
(kihtributious, the old holding will be preserved ; but the entire holding will be 
vitiated if one of the joint tenants makes default— (Hills v, Bisharuth, 1 W, R., 
10.) When a tenant holding land which had paid a uniform rate, since the Per- 
lUf^ent Settlement relinquished a portion of his holding, and received a fresh 
Jotta from his landlordi in which a deduction was made for the relinquii^ed 
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land, it was held that the fixity of Mnt for the remaining portion was not affected 

S r the arrangement. The potta was merely the confirmation of tlie tenancy 
ready existing — (Kenaram v. Ramkumar, 2 W. R., Act X, 17). The sale of 
a portion of a tenure involving a distribution of rent over two parts docs not 
amount to a change of rent within the meaning of this section — (Soodha Mukhi 
V, Ramgati, 20 W. R., 410). 

• 

60. (4) Nothing in this section shall apply to a tenure held 
for a term of years or determinable at the will of the landlord. 


The probable meaning of this clause is that at the time when the enhance- 
• meiit is sought, if the tenure is a terminable tenure, tlio 

Terminable tenures. p^gg^j^ption will not arise. 


61. If a question arises as to the amount of a tenant’s rent 
or the conditions under which ho holds in any 
amount™? rent and oon*. agricultural ycar, he shall he presumed, until 
ditionsoi holding. Contrary is shown, to hold at the same 

rent and under the same conditions as in the last preceding agri- 
cultural year. 


The old Act ;-Scction S <£ Act X of 1859 and Act VIII of 1869 (B.C.) 
had : “In case of dispute, the rate previously paid by the raiyat shall bo deemed 
to bo fair aud equitable, unless the contrary be shown in a suit by either 
party under the provisions of this Act.^* The law presumes that the rent at 
present paid is fair and equitable — (Issur Ghpse v. Hills, Sp. W. R., 148 ; 
Thakurani Dasee e. Bissesser Mukorji, B. L* R., 1 Sup. Vol., 202 ; 3W. 'R., 
Act X, 110.) 

This section adopts tho case-law on the subject of presumption. — (Uraa e* 
Nitai Chand, 14 W. R., 467; Jumunt Ali v. Chowdry, 16 W. R., 185; Enye- 
tiillah V- Sheik Elahi Buksh, W. R., Sp. Act X, 42) ; Tara Churun v, Amir 
Mundle, 22 W. R., 394), 

Agricultural year : — Sec section 3 (ll) p. 43 ante. 

Until the Contrary is Shewn. — The existence of a decree for enhanced 
rent, even if tho landlord accepted tho old rent for some years after the passing 
of the decree — (Lander v. Binode Lai, 6 W. R., Act X, 37.) 

A decree for enhancement having been obtained tho zeminder agreed that . 
the tenant should be allowed to hold a lease at a loss rent for a certain number of 
years on certain conditions. After tho expiration of the period fixed by the lease, 
he sued to recover rout at tho rate declared payable by the enhancement decree. 
Held, that the effect of the argument was to suspend the decree, and in the 
absence of a provision in the leas© for revival of the decree on the expira- 
tion of the term limited, the plaintiff must have recourse to the procedure 
laid down by the enhancement provisions- of Act VIII B.C. of 1869, if he seek to, 
recover a higher rent than that paid under the lease — (Nobin Ghunder e. Gt>ur 
Ghunder, 1. L. R., 6 Gal., 759 ; 8 G. L. R,, 161). So in Burhunnadi v, Koban 
Ghunder, 8 C. L. R., 508, the defendant being, under a settlement originally 
obtained from the (government, ibound to pay a particular rent to the plaintift who 
had subsequently to that settlement obtained an ijara from the Government, the 
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plaintiff in 1879, sued to enhance that rent and obtained a decree upon which a 
compromise was made, the defendant agreeing to pay a higher rent for the 
years 1281 and 1282. The defendant having paid no rent for 1283 and 1284, the 
plaintiff sued for the arrears at the higher rent. Held^ that no proper proceed- 
ings for enhancement having been taken, or fresh contract with the defendant 
entered into, the special arrangement came to an end at the expiration of 1282, 
and the original arrangeijcient revived, and therefore the plaintiff was not en- 
titled to demand more than the original rent payable. 


Alteration of rent on alteration of area. 

** This ground is in our opinion misnamed as a ground of enhancement. If 
the quantity of land held by a raiyat is found upon measurement to bo greater 
than the quantity for which he has been paying rent, and if he is compelled to 
pay rent for the excess, the whole rent payable by him is increased ; but tho 
rate of rent payable is not increased, and the term “ enhancement ” might well be 
confined to this latter increase. The cases under this head may, broadly speaking, 
be divided into two classes; The first class includes cases of encroachment, 
where the raiyat has encroached upon the uncultivated or unoccupied land of liis 
landlord and has surreptitiously enlarged his holding. Those cases are of less 
frequent occurrence in the more settled parts of the country, whore there is littlo 
or no waste, where the fields are tolerably well demarcated by ails or low boun- 
daries, about a foot and half high, and ovoiy field has a well known owner. In 
less populous districts, where cultivation is in patches, and a considerable portion 
of land lies fallow or waste, the opportunity and temptation to encroachment are 
greater) and the bond fuie cases of this class arc consequently more numerous. 
Under the second clause come Jhose cases in which there is little pretence for 
saying that any encroachment has really taken place, but a measurement, or threat 
of measurement, is used as a moans of obtaining an increase of rent, which tho 
landlord thinks he ought to have, and which he sees no other way of obtaining. 
There is a dispute about tho proper length of the measuring pole, and the landlord 
having made the measurement with a pole of his own choosing, hopes to got this 
dispute settled in his favour, or he trusts to the various well known devices of 
the measuring 4-niin to make tlie land more than it really is. Even where the 
landlord is too honourable to resort to such pmcfcices, his amla makes rich gains 
out of measurement ; and the raiyat who would refuse to satisfy thoir cupidity 
would find the area of his holding consideiably enlarged in the measurement 
papers, while if we can pay sufficiently handsomely, he finds no difficulty in get- 
ting it untruly understated. Then it may be that rent has not usually been paid 
at so much per bigha, the practice being for a jumma or holding roughly describ- 
ed as containing so many bighas to be let at a lump sum ; and the landlord tak- 
ing this rough description as an accurate standard calculates the rate of rent, and 
b^ng able to show that the holding contains more land than is shown by this 
rough description claims extra rent for the excess. Tho absonco of written leases 
makes fhis too commonly possible. Wo have endeavoured to provide for some 
of those cases by illustrations. The best remedy for the perversion of this portion 
of tho law will be by rendering the results sought to be acheived by such pervor- 
sSoft more easily achievable in a legitimate manner and upon the grounds legiti- 
mately applicable.*^ — (E, 0, B, VoL L) 

** We have, in section 52, providing for the alteration of rent of the ground 
^ oi an alteration in the area of tho holding, assimillited the provisions of the two 
louses (a) and (5), which provide respectively for increase and redaction ; and 
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we bate inserted tbe following new sub-section to guide the ©ourts in cases where 
there may be a dispute as to the area for which the tenant has been paying 
rent : — 

“ In determining the area for which rent has been previously paid, the Court 
shall, if so required by any party to the suit, have regard to — 

** (a) the origin and conditions of the tenancy ; for instance, whether the rent 
was a consolidated rent for tlie entire holding ; 

“ (6) where the tenant has been allowed to hold additional land in consi- 
deration of an addition to his total rent or otherwise jvith the knowledge and 
consent of the landlord ; 

“ (c) the length of time during which the tonanejf has lasted without dispute 
as to rent or area ; and 

(d) the length of the measure used or in local use at the time of the origin 
of the tenancy as compared with that used or in lootil use at the time of the 
institution of the suit. 

We have also brought the section under the general rule that the Court 
shall not fix a rent which would bo unfair or inequitable.” (S, C. III.) 

52. (1) Every tenant shall — 

(rt) be liable to pay additional rent for 
retplot^ofrtterauSilS all land ptoved by measurement to be in ex- 
cess of the area for which rent has been previ- 
ously paid by hkn, unless it is proved that the excess 
is due to the addition *to the tenure or holding of land 
which having previously belonged to the tenure of 
holding was lost by diluvion or otherwise without any 
reduction of the rent being made, and 
(J) be entitled to a reduction of rent in respect of any de- 
ficiency proved by measurement to exist in the area of 
his tenure or holding as compared with the area for 
which rent has been previously paid by him, unless it 
is proved that the ‘deficiency is due to the loss of land 
which was added to the area of the tenure or holding 
by alluvion or otherwise, and that an addition has not 
been made to the rent in respect of the addition to the 
area. 

The old Act : — Clause (o), sub-section (1) has revived ground No. 8 o£ 
section 17 of Act X of 1859 and section 18 of Act VIII of 1869 (B.C.). That 
ground ran thus : “ No , raiyat having a right of occupancy shall be liable to an 
enhancement of the rent previously paid by him, except on some one of the 
following grounds, namely ; • • * That the quantity of land held by the 
raiyat has &en proved by measurement to be greater than the quantity tea 
which rent has been previonsly paid by him.” 

And clause (5), sub-section (1) has restored partly section 19 of Act VIll 
of 1869 (B.C.) and section 18 of Act X of 1859 : “ Every raiyat having a righi 
of occupancy shall be entitled to claim an abatement of the rent previou^ paid 
by him, if the area of the land fas been diminished by dilnflon or oth^wite, 
* * * or if the quantity of land held by the iaiyat has been proved by 
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measurement to be less than the quantity for which rent has been previously paid 
?)y him.’* 

Tonant ; — The word * tenant ’ includes tenure-holders, raiyats of three classes, 
1 ion i8 not under-raijats — See section 4. So that even a raiyat 

restoiot^ aiimply to at a fixed rate is subject to this section, and his rent may be 
^ enhanced by re-measurement of his area for surplus land 
in ’possession. The principle upon which this section has 
been enacted is that an additional rent for excess land in possession of the tenant 
is no enhancement. Hence this provision has been removed from tho enhance- 
ment section and enacted as a separate rule. 

Notice : — No notice of enhancement is necessary under this Act. See sec- 
tion 30, pp. 163-54 ante. Under all the old law, no suit for enhancement on account 
of accretion would lie unless a proper notice of enhancement was previously given. 
— (Brojendra Kumar v. Upendra Narain, T, L. R., 8 Cal., 706 ; Ramnidhi v. 
Parbati Dasi, I. L. R., 5 Cal., 823 ; Huro Sundari v. Cropoo Sundari, 10 0. L. R., 
589 ; Shurosvati Dasi v. Parbati Dasi, 6 C. L. R., 362 ; 10 W. R. P. B., 33 ; 
Dwarkanath v, Baburam, I. L. R., 9 Cal., 72). 


Excess lands liable to assessment :~It has been held that when a raiyat 
holds in excess of the area leased to him, he is liable to enhancement— (Rtij 
Mohan v. Issur Chunder, 8 W. R., Act X, 19 ; 3 W. R., 14 ; David 


c. Ramdhun, 6 W. R., Act X, 97; Shama Jha v. Doorga Roy, 7 W. R., 
•n 5 Golara AH t*. Baboo Gopal Lai Thakur, 9 W. R., 

65 ; Goiieenatir v. Ram Tukee, 0 W. R, 476). In other 
the landlord. decisiou8t.a raiyat who holds land in excess of tlie quan- 

tity included in his mokurari pf)tta lias been treated as a trespasser, and it has 
been held that he cannot be sued, for enhancement in respect of it — (Roshnn Bibi 


V, Bissenath, 6 W. R., Act X, 57) ; so tho rent of a tenure protected from en- 
hancement under the provisions of section 4, Act X of 1859, cannot be increased 
oh the gronnd of excess land — (Deconrey v. Mcglinath, 16 W. R., 157), per 
D. Mitter, J, In the case of Prankishen, v. Monomohini, 17 W. R., 33, 


Couch, C.J., observed: “We think that the judgment of the Privy Council 
which has been followed by the late Chief Justice (Sir Barnes Peacock) in the 
case reported in 6 Weekly Repoi’tcr Act X, p 57, is to bo reconciled with the 
provisions of section 17, Act X of 1859, clause (5), by considering that the clause 
is applcable to cases where the land was undoubtedly included in the original 
tenure, but upon a fresh measurement it has been found that there was some mis- 
take in the former measurement, and that a greater amount of rent ought to be 


paid in respect not of any fresh land, but in respect of land which was included in 
the original tenure. ♦ ♦ * The tfudicial Committee of the Privy Council say 
in Bajah Sutta Surun r. Mohesli Chunder and Taiini Churn, (12 Moore’s Indian 
Appeals, p. 274; II W. R., P. C., p. 11) ‘a suit for enhancement implies such 
a privity of title or tenure existing between the parties that a claim for some rent 
is legrily inferable from it, and there is here proof that that relation is denied to 
hate existed in respect of these two parcels of land. As to the latter portion, 
where the respondent’s title is denied, and the claim of another zemindar set up, 
the proper remedy seems to be by a suit in the nature of an ejectment.’ Hereto 
it was denied that in respect of this land, the relation had existed. * * * Si^ 
Barnes Peacock says, in the case in 6 Weekjy Reporter Act X, p. 157, that “ if 
the party has not been paying anything for the excess, he may be a trespasser as to 
thn excess, bat he is not a tenant liable to asscissmeat This case before Sir 
Peacock is more strictly applicable k) the present cake than the judgment 
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in the Privy OonnciL”— See also Binodo Bihari v. Masseyk, 15 W. B., 
483. In other dooisions it has been held tlut when tetnant holds exoM.i 

lands for which no rent has hitherto been paid, the zeminder ^y 
either as a tespasser or as a tenant — (David v. Ratndlinn, b W. _B. 

97 i Raimohun v. Gooro Chum, 6 W. B., Act X, 10b; Sheik 
Hossein v. Musst. Bandoo, 15 W. R., 91 ; Binode Boharooe. Masseyk, lo W. B., 
493), In the latest of tho dooisions on this point, e. y., Gooroo Das v. 
Issur Ohunder, 22 W. R., 2i6, Mr. Juatioo Markby distinguished tho cases 
reported in the 6th Weekly Reporter, p. 57, and 17th Wocltly Reporter, p. 33, and 
observed : “ We think the true presumption as to oncroaolitnents mode by a 
tenant during his tenancy upon the adjoining lauds of his landlord is that tho 
lands so encroached upon are added to the toiinre, and form part thereof for tho 
benefit of the tenant so long as tho original holding continues, a id afterwards for 
tho benefit of his landlord, unless it cle.arly appoarod by some not done at tho 
time that the tenant made the encroachment for liis own bonelit. This is tho 
clear rule of English law, and it is a rule which is supported by reason 4ud prin- 
ciple In India, where there is a great deal of waste land, and where quantities 
and boundaries are very often ill-defined, there are very strong reasons for tho 
application of such a rule. And tho principle upon which tho rule is founded is 
one of general application, namely, that if an act is capable of being treated as 
either rightful or wrongful, it shall bo treated as rightful. Now in tho case put 
the act 'of tho tenant in taking possession of more land than was lot to him, 
though it possibly may liave been a trespass and wrongful, may in most cases 
equally well havo been done With tho^ assent, express or implied, of tho 
landlord, and so have been rightful, and in tho absence of any proof to the 
contrary it is treated as the latter. We know ef no oa.se in which tho principle 
has been expressly recognized by judicial deoLsiou in India, but it is in accordanoo 
with the principle laid down by section 4 of Regulation XI of 1825 as the in- 
crease of land by alluvion. In practice also onci-oachments made by the tenant aro 
not considered as held by him absolutely for his own benefit against his landlord. 
If it wore so, the tenant would in twelve years necessarily gain an absolute 
title under the statute of limitations ; but we do not know of any case in 
which a title has boon thus established.” This decision has been followed in 
Nndyar Chand e. Mian Jan, J. L. B., 10 Oal., 820. The Judges remarked: 
“Ttis case, thcrefoi-o, directly raises the question, what tho law of thm 
country is with regard to encroachments maile by a tenant upon hit laadloril’s 
property There is no doubt whatever, that by tho English law an encroach- 
ment m^e by a tenant upon land adjoining to, or even in tho neighbourhood of 
his holding is presumed, in tho absence of strong ovidcnco to the contrary, to 
be for the benefit of tho landlord. And this rule applies to all laud so 
upon, whether tho landlord has any interest in it or not. If a tenant 
daring his tenancy encroaches upon the land of a thii-d person and holds it .with 
his o^ tenure until tho expiration of the tenancy, he is considered to havo made 
the encroachment, not for his own benefit but for that of his landlord ; and if he 
has acquired a title against a third person by an adverse possession he has ac- 
quired it for his landlord and not for himself. This doctrine appears to havo been 
^pted herein the case of Gum Das Roy ». Iswar Chandra, Bose, as well as in 
othOT cases). It is tme that by the English law if it could be distinctly proved that 
the Trtadft the encroachment adversely to his landlord, an advei-se posses- 

sion for 12 years might then give the tenant a title by limitation ; and prol;i|,bty 
that would be so in this oonntrw. , Bnt that was clearly not the Case in this'' in-, 
stance, "teoause tho plaintiff himself in his plaint clainfs tho land in question as 
part of hie talnk (under defendant No. 2) * * * *. It would indeed ““ 
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stingo if, as a maticr of law, a tenant were allowed, tvithout his landlord's per^ 
mission, to appropriate any land which adjoins his own tenure, and then, when 
this landlord complained of the trespass and required him to ^ve the land up, he 
were allowed to take advantage of his own wrong, and insist upon retaining 
possession of it, nntil the expiration of his tenure. In this particular case, how 
ever, it was no part of the plaintiif^s case that the zemindar, either expressly or 
impliedly, had consented to the encroachment. His case, in the first instance^ 
was that the land in question formed part of his original taluk. That has been 
negatived by both the Courts. He then continued that he had held it adversely, 
to his landlord ; but that, for the reasons already given, we have found to b© 
untenable.^' 


It very frequently happens that a lease which conveys a certain number of 
bighas with certain defined boundaries, contains in reality 
defined a greater quantity of land than is specified; and the 
question whether this excess land is Imble to assessment 
furnishes *a constant cause of litigation. It seems, however, to be tolerably set- 
tled by a number of recent decisions that, where the boundaries are given, the 

Include an land with- 1®“®® a,Il the land included within tliose boun- 

in those boundaries. aaries, whether in excess of the quantity specified or not. 

In such cases the lease is not to be construed as a lease of 
so many bighas and no more, but as a lease of certain lands, the number of bighas 
being added more by way of description than of limitation ;-^(sce Janaki Bnlluv 
Nobinchandra, 2 W.^R., Act X, 33 ; 2 Board’s Rep., 305 ; Limond r. Gour Sun- 
dar, Ib., 121 ; Ramnarain v. Trailok Chundtfi*, LL, 19 ; Chandra Kania r, Dhan 
Sing, 1 Board’s Rep., 174 ; Modio Huaden v. Sandes, 12 W. R., 439 : Herrick 
Sixby, L. R., 1 P. C., 430, 452), 

Where, however, a lease merely conveyed so many bighas of land without 

But where boundaries ^oiii^daries, tlie tenant would, under ordi- 

are not specified, the nary circumstances, be bound to pay rent for any excess 
©loess tend he*SS)/d8. land ho might hold — (Bipradas I)e v, Musst, Sakermani 

± i 1 1 j 1 1 1 > 2 Board’s Rep., 57). But 

a tenant who had held land, though in excess of his lease, at an unvaried rent 

from the time of the Permanent Settlement, would be protected from enhance- 
ment. A C('rtain ghatwal in Beerbhoom was stated, in certain isunmavisi papers 
prepared by the police in 1811, to hold a hundred bighas of ghatwali land ; but 
upon m^surement it was found that the land actually held was very much in 
^cess of hundred bighas, and the zemindar sued to assess the excess. But the 
Court dismissed the case on the ground that the tenure had been held at a fixed 
rent fw>in the^ time of the Permanent Settlement, observing that if the pay- 
® j quit-rent to the zemindar is considered as creating the relation of 

i^dlord and tenant, then the land has been held at a fixed rate of rent, which 

has Jiot been changed from the time of the Permanent Settlement, and therefor© 
eitfa^ as a raiyat under section 3, or os a person possessing a permanent trans- 
lerabl© interest intermediate between the proprietor of tho estate and the raiyat 
under section 15, Act X of 1859, these defendants are entitled to continue to 
hold at the same rents, and tho plaintiff as patnidar has no right to any fresh 
asses^ent ‘(Parquharson Dwarkanath, 14 Moo. I. A., 259 ; 8 B. L. R., 504). 

Where the tenant expressly stipulates to pay additional rent for excess land 

Exossft Dounfi by mea- found on measurement, no notice is necessary 

enable the landlord to claim enhauced rent on account 

of sucheioewlafed— (DwarkaNathe.Babura.nLLu8kur, LL. R., 9 Cal., 72; 11 

rl it J^istarini e, Bonomali, 4 0. U R., 278 ; 1. L. R., 4 Cal, &41 ; 

Bishen Churan, I. L. B., 11 Cal., 553). In such a case tl^ero must be a 
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separate measuremont for the express parpose of carrying (mt the stipulation*— 
(Eajah Luchmau Pershad v. Lokhan Chundra, 3 C. L. R., 74). In a previous suit 
the present plaintiff had sued the defendant for the amount of rent originally 
fixed in the lease, and the defendant claimed in that suit to have the rent reduc- 
ed in accordance with the toi^ms of the lease, and a measurement was thereupon 
made, which showed that the quantity of land held by the defendant was in 
excess of that named in the lease : that suit was decided in favour of the plaintiff 
for the rent claimed. Held, that the measurement adopted by the Court in the 
former suit was not, as regards the amount of the excess binding upon the 
defendants, and that oven if it were, the fact of such measurement would be no 
sufficient notice of enhancement to the defendant — (KRram Mundle v, Huliodhur 
Pal, 1 <L. R., 3 Cal., 271). Defendant held 20 bighas and 83 bighaa of land ; 
the former admittedly as tenants to the plaintiffs, the latter they claimed to hold 
rent-free. Plaintiffs brought a suit for arrears of rent on the 29 bighas and the 
83 bighas pursuant to a notice of enhancement, service of which they failed to 
prove, and the suit was dismissed on that ground. In special appeal plaintiffs 
contended that the suit was for assessment and not for enhancement, and that no 
notice was necessary. Held tliat having (as by the Rent Law they were entitled 
to do) treated the suit originally as one for enhancement, it was too late to shift 
ground in special appeal — (Rash Bihari t?. Khettra Nath, 1 C. L. R., 418). 

Where land accretes to an under-tenure, the right of occupancy in the land 
passes to the owner of the under-tenure, and not to the 
an^^holdinls *** zemindar. The geneml law upon fjie subject is contained 

in clause I, section 4, Regulation XI, 1825, which is as 
follows : ** When land may be gained by gradual accession, whether from the 
recess of a river or of the sea, it shall be considered as an increment to the tenure 
the person to whoso land or estate it is thus annexetl, whether such land be hold 
immediately from Government by a zemindar, ex* as a subordinate tenure by any 
description of under-tenant whatever : provided that the increment of land thus 
obtained shall not entitle the person in possession of the estate or tenure to wliich 
the land may be annexed, to a right of property or permanent interest therein 
beyond that possessed by him in the estate or tenuro to which the land may bo 
annexed ; and shall not in any case be understood to exempt the holder of it from 
tho^ payment to Government of any assessment for the public revenue to which it 
may be liable under the provisions of* Regulation II, 1819, or of any other Regu- 
lation in force. Nor, if annexed to a subordinate tenure held under a superioi* 
landholder, shall the under-tenant, whether a khudkasht raiyat holding a 
mourasi istemrari tenure at a fixed rate of rent per biglia, or any other descrip- 
tion of under-tenant, liable hy his engagementsy or by established usagey to ant 
incx*ease of rent for the land annexed to his tenuro by alluvion, be considered 
exempt from the payment of any increase of rent to which he may be jointly 
liable.’* The accretion will then belong to the holder of the jote to whose tenure it 
has become attached — (Juggut Chuuder v, Panioty, 6 W. R., Act X, 48 ; Atli- 
moolla V. Sheik Saheboollah, 15 W. R., 149). And the jotedar is entitled to 
hold the accretion on the same principle and under the same legal condition^ 
as he holds the parent estate — (Gobindamani v. Dina Bandhu, 15 W* R., 87 ; 
Oolam Ali Kali Krishna, 8 0. L. R., b 17, per Field, J). The words “justly 
liable ” in section 4, cl. (1) of Regulation XI of 1825 indicate an intention on the. 
part of the Legislature that the rent payable for an alluvial inci'ement shall be 
settled with reference to the circumstances of each particular case, regard being 
had to the agreement between th^ parties in respect of the original tenure, ^here 
there is such an agreement, and where there is no such agreement, to any usage 
proved to be applicable to such tenure. When, therefore; a zemindar desires to 
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lus^eets the accretion, Le must show that he is entitled to do so either by law, enstom 
or special a^eement, and accreted lands, when liable to enhancement at tlm 
ordinary neighbouring rates, are entitled to a deduction of ten per cent, for 
collection charges and 10 per cent, for talnkdari profits— (Jaggnt Chnnder e. 
Panioty, 6 W. R., Act X, 48 ; Baboo Qopal Lai v. Kumar Ali, 6 W. R., Act X, 
85 ; Jnggnt Chnnder v. Panioty, 8 W. R., 427 ; (in review), 9 W. R., 379.) And 
even a tenant-at-will is entitled to occupy an accretion so long as he retains 
possession of his original holding — (Bhagbut Prosad e. Dnrga Bijai, 8 B. L. R., 
73; 16 W. R., 95). It^will be observed that clause 1, section 4, of the Regula- 
tion XI of 1 825, refers only to under-tenants intermediate between the zemindar 
and the raiyat, and khndkasht or other raiyats who possess some permanent in- 
terest in the land, and not to tenant from year to year — (.^aheeruddin v, Camp- 
bell, 4 W. R., 57). The party to whoso lands now formations gradually accrete 
is entitled to them, though be may not have lost any lands, and though tlte 
accretion may have been caused by the washing away of the lands of another 
person — (Adoomeali v, Shiboo Sundari, 2 W. R., 295). As long as any portion 
of the estate is in existence the zemindar is entitled to claim the land accreting to 
it as forming by law part of that estate— (Bhoobnu Mohau v, Watson & Co., Sp. 
W. R., 64). A zemindar cannot claim lands as an accretion to his estate, when 
such lands are capable of being identified as a re-formation of land belonging to 
another owner upon their original site — (Lopez v, Madan Mahan, 14 W. H. P, 
0., 11 ; Hurshahai Sing v. Syud Lootfali, 23 W. R,, P. C,, 8 ; Ramnath p, 
Chnndemaraiu, 1 Hay, 284 ; Musst. Imam Bandi v. Wajid Ali, 7 W. R., P. C., 
67 ; Nugendrachunder v. Mahomed Esofi, 18 W. R.. P. C., 113 ; Budanchunder 
o. Hpin Behari, 23 W. R., 110.) 

Where land has been added to the jote of a tenant by gradual accretion, the 
Ibmdlord is entitled to an increased rent on account of such accretions, on the 
conditions laid down in Regulation XI of 1825, section 4, clause 1 — (Shoro- 
shutti Bossee v. Parbutty Dassee 6 C. L. R., 3C2 ; see also Gopi Mohan v. Hill, 
5 C. L. R., 33.) A suit for enhanced rent will lie for increase of the area of a jote 
after accretion — (Hara Sundari v, Gopi Sundari, 10 C. L. R., 559 ; Brojondra 
Knmar e. Upendra Namln, I. L. E., 8 Cal., 706; Bam Nidi v, Parbati 
'Dasi, I. L. R., 5 Cal., 823). Where the plaintiff held a jote under the defen- 
dants and their co-sharers, and a partition of the estate was effected in 1877, 
and to the defendant was allotted only 15 coitahs out of the plaintiff’s jote the 
defendants notwithstanding recovered by decree in May 1881 rent for a larger 
quantity than what the plaintilf held under him ; and the plaintiff therefore 
sued for reduction or rather for apportionment of the rent due to the defendant 
in September 1881 ; held that the suit was not barred by reason of its having 
been brought beyond a year from the date of partition, and that the proper 
neriod for bringing such a suit was six years-"(Darga Prosad e* Ghosita Gom, 
I ZkB., n Cal., 284). 

Unless it is proeed, Ac. — If there has been a diluvion, and the tenant is 
pay&g on for the portion washed away, the re-formation of that portion will not 
him subject to enhancement. If, however, after the diluvion, he has 
obtained a reduotiou of the rent, a re-formation will again subject him to 
m^hanc6!ment.~(Gompare Hem Nath Butt v, Ashgur Sirdar, I. L. B., 4 


Bwdea of proof— In connection with this subject, see pp. 165-160. 

EodUCtioil of rout^— This section should be read with section 178 (%} (/). 
. A raiyat whose laud has dilnviated |ias three courses open to hixn« He may 
CkHw m under thk seetiion for reduction of ron^ or he may wait until hued by 
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Bis landlord, and plead that he is entitled to a certain reduction on account of 
the diluviated land — (Afaurooddeen Musst. Shoraahi Bala, Marsh., 558) ; 

or he may complain of an excessive demand of rent, and sue for a refund 
of the sum which has been exacted from him. When a raiyat had been com- 
pelled to pay an excess rent* for 1265 of Bs. 99, for 1266 of Bs. 199, for 1267 of 
Bs. 195, for 1268 of Bs. 1,126, in all Bs. 1,617, and sued the zemindar to recover 
the excess, it was hold that the suit was not barred by. limitation under section 
30, Act X of 1869. “ No doubt,** observed the Court, “ when a diluvion took 
place, the plaintifE had a right of suit to obtain an abatement of his jumma if the 
zemindar had refused to grant snch abatement. But ho was not bound to sue 
for that purpose. He was not actually injured until compelled to pay the rent 
named.in the potta, without the allowance of the abatement ho claimed. Upon 
that payment having been extorted from him, he liad a new right of action ; and 
as the suit would appear to have been brought within one year from that date, we 
think it was in time ** — (Barry v. Abdool Ali, Sp. W. B., 64 ; 2 Boani*s Bep., 85 ; 
Raja Nilmoni Sing e. Annoda Prosad, I B. L. B., F. B., 97 ; 10 W. R., F. B., 41). 

In Afaurooddeen v. Musst. Shorashi Bala, Marsh., 558, a talukdar claim^ 
an abatement of rent on the ground that a portion of his 
Abatement of rent talnk had been washed away by a river ; and the question 
SSed ^to*^he land de^ 8^8® whether he was entitled to claim a diminution of 
mlaed by the act of God. rent on this account. The Court held that he was so en- 
titled, unless there was an express stipulation that he^ 
should paijy whether the land was washed away or not , If a man,** observed 
the Chief Justice, “ stipulates fb pay rent, it is clear ho engages to pay it as a 
compensation for the use of the land rented, and independently of section 18, Act 
X of 1859. W© are of opinion that, according the ordinary rules of law if a 
talukdar agrees to pay a certain amount of rent, the tenant is exempt from the 
payment of the whole rent if the whole of the land be washed away. According 
to English law a tenant is entitled to abatement in proportion to the quantity of 
land washed away, and he is entitled to that abatement in suit brought by the 
landlord for arrears of rent.’* This question was further discussed in a subse- 
quent case, in which the tenant claimed an abatement, upon the ground that 
part of his land has been washed away, and that a part of it had been covered with 
sa;id. “We think,’* observed the Chief Justice, “upon principles of natural 
justice and equity, that, if a landlord lets bis land at a certain rent, to be paid 
during the period of occupation, and the land is, by tlie act of God, put in such 
a state that the tenant cannot enjoy, the tenant is entitled to an abatement. The 
first question then is, whether there was any stipulation in the kabuliyat, which 
precluded the tenant from claiming an abatement, if, by act of God, any portioxk 
efhis land was washed awayP If it is found that, according to an express 
stipulation in the kabuliyat the tenant is not entitled to any abatement by reason 
of any part of the land being washed away by the act of God, then the tenant is 
not entitled to abatement during the term of that lease. But it is said the lease 
is at an end ; but we think then, when a tenant holds on after the expiration ol 
the lease, he does so on the terms of the lease, at the same rent, and on the same 
stipulation as are mentioned in the lease, until the parties come to a fresh settljS* 
meat **— (Sheik Bnayet Ulla v. Sheik Elahee Buksh, Sp. W. R. Act X, M ; 
2 Board's Rep., 62. Qa^rc.— Ram Chum e, Lucas, 16 W. B., 279). Under si^ion 
178 (3)/ even a contract will not take away the right of the raiyat for reductioa 
of rent. 

Where a raiyat instead qjt suing for abatement waits until an ab&m for 
arrears of rent has been brought against him by his landlord, and then chains a 
vedmotioa on the ground of diluvion^ the whole onus lies upon him of proving 
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ilie extent of the deduction to which he is entitled, and of showing precisely what 
lands have disappeared. The zemindar in proving that full rent has always been 
paid has proved a sufficient pnmd /acie case, which it is for the tenant to i^ebut-* 
{Savi V. Obhoy Nath, 2 W. R., Act X, 28). A tenant is, however, entitled, to 
abatement when the area of his holding has been reduced, not only by diluvion, 
but by other causes also. Thus when a poHion of a raiyat’s land has been taken 
up by Government for a road, it was held that ho wa.s entitled to a deduction of 
rent from the zemindar for the land taken from him — (Din Doyal v. Musst. 
Thakroo, 6 W. R. Act X, 24 ; Maharajah Dheraj Mahtab Ohand v. Ghitra 
Kumari, 16 W. R., 201). For remission on account of diluvion or washing 
away, see Krista Sundur v. Chundcr Nath, 15 W. R., 230 ; or on account of 
land taken by Government for Railway purposes, see Mohesh Chunder v, 
Gunga Moni, 2 Hay, 495 ; Gordon Stuart & Co. v. Maharajah Mahtab 
Chand, id., 565 ; Prosunno Mayi Sundar Kumari, 2 W. R., Act X, 30 ; 
Maharajah Mahtab Chand v. Chitra Kumari, 16 W. R., 201 ; or in respect 
of land taken by Government for the purposes of a road — (Deen Dyal v. 
Musst. Thakroo, 6 W. R., Act X, 24) ; or in respect of lands resumed 
as chakran by Government — (Huro Kishen v. Joy Kishen, 1 W. R., 299). In 
a suit for rent by a zemindar against a patnidar, the latter claimed abate- 
ment of the rent on the gi’ound that part of the land included in the patni 
tenure had been acquired by the Government for public purposes. The 
kabuliyat executed by the patnidar contained a provision to the effect that, 
if any of the land settled should bo taken up by Government for public 
purposes, the zemindar and patnidar should divide and take in equal shares the 
compensation money, and a further provision to the effect tliat the patnidar 
should make no objection on the»Rcoro of diluvion or other cause to pay the rent 
fixed or reserved by this kabuliyat.” Held that the patnidar was entitled to 
abatement of the rent— (Uma Sankur v. Tarini Chunder, I. L, R., 9 Cal., 671.) 
In this case Field, J., in cons timing the clause in the stipulation, observed : “ It 
appears to me that the taking of land by Government for a public purpose is not 
a cause of the same nature as diluvion, and for this reason : When land is washed 
away by action of the river, the thing itself out of which the rent issues is de- 
stroyed, certainly for a time, although it is quite possible that by action of the 
same river there may be a re-formation. But in the case of re-formation the custojn 
of the country is that, where an abatement has been allowed for diluvion, en- 
hancement is claimable for alluvion. When land is taken np by Government, 
the thing itself out of which the rent issues is not destroyed ; it continues to 
exist, and the Government pays what must be taken to be the market value of 
the laud at the particular time. It therefore appears to me that it is impossible 
to say that the taking of land by Government for public purposes is a cause 
ejuBdem generis (of the same kind) with diluvion.” Norris, J., remarked : “ In 
construing this do(Jument it cannot reasonably be held that the taking of port of 
the land by the Government for the purposes of a railway is ejusdem gemris 
with land abating or increasing by reason of diluvion and alluvion, or in other 
words, by the act of God ; and 1 am strengthened in coming to this conclusion 
when it is niauifest that there was present before the minds of the parties at 
the time the patni settlement was granted by the plaintiff, the fact that the 
Government was likely to take a portion of the land included in the settlement 
for the purposes of a railway; and if the parties intended that there should be 
no abatement of rent when Government exercises their powers, in addition to 
making an express provision for the distribution the compensation money, they 
; woiild have further stated that there would be no abatement of rent.” 

. ' ijaradar took ou lease certain lands, giving a kabuliyat which contained 

‘ t 
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the following clause : “ In regard to the aforesaid rent wo take upon ourselves tho 
risk of hood and drought/ of death and flight, of alluvion and diluviou, of profit 
and loss. In no case shall we be able to claim a reduction iu the rent, nor will it 
be open to you to demand more on account of alluvion, <!bc.” During the lease, 
part of these lands wore taken up by Government for tho purpose of a railway, 
and compensation was paid to the lessor therefor. The ijaradar claimed to make 
a deduction from his I’ent for tho land taken away from him. Held, that such 
a claim did not come under the meaning of tho word abatement as used in 
the Rent Law, nor was it intended by the parties to be within tho clause of tho 
lease, but the laud having been taken from tho wholo area demised, not by 
natural causes, but by vis major, tho ijaradar was entitled to a deduction frt)m 
the rent on his showing that there were tenants of his on tho land, who, before 
the land was taken by Government, paid rent to him, which they had now ceased 
to pay— (Watson and Co., V. Nistarini, 1. L. R., 10 Cal., 54l»). “We think,’* 
says Mr. Field in this case, “ that is not properly a case of abatement, as tho 
term is ordinanly used in the Rent Law. It is a case in which the tenant seeks 
to have a deduction in respect of land taken away from the wholo area demised, 
not by natural causes, but by vis major. In this view we think that thd ijaradar 
is entitled to a deduction.” Portion of certain land lield under a patni having 
been taken up by tho Government for public purposes under the Land Acquisition 
Act, the zemindar declared his intention of gianting no abatement of rent, and 
acting upon this declaration the patnidar was allowed to appropriate the whole of 
the compensation. Tho patni was subsequently sold uijder Reg. VIII of 1819, 
with notice of tho amount of the Original rent, and the purchaser now sued for 
abatement of that rent. He did not allege that he had no notice of the proceed- 
ings under the Land Acquisition Aqt — Held, that* the plaintiff must bo presumed 
to have had notice of these proceedings, and that it was therefore incumbent upon 
him to have made en({uiry regarding the position of tho patni, and that under the 
cir( 5 umstances he was not entitled to the abatement sought for — (Pearymohuu v, 
Aftab Chand, 10 C. L. R., 526). 

If a reduction is claimed in a suit for arrears of rent and only partially 
allowed, the tenant may not bring a fresh suit for reduo- 
Bes judicata. tion, the issue being res judicata — (Nobo Durgahv. Fyaz 

Bqksh, 204, W. R., 43). The plaintiff obtained a patni lease of certain villages 
from tho defendant in 1861 at an annual rent, and iu 1865 was evicted from 
a portion of the property. She took no steps to obtain an abatement ; but 
inasmuch as she did not pay any rent for tho year 1871, tho defendant brought 
a suit against her for the rent of that year. Tho plaintiff set up the defence 
that she was entitled to an abatement of Rs. 155 from her rent ; the Bs. 155 
representing the annual value of the property which she had lost in conse* 
quence of the eviction. Iu that suit it was decided that the amount of 
abatement she was entitled to was Rs. 42. No appeal was made against that 
decision. In a suit brought by the plaintiff for the purpose of obtaining a 
permanent abatement of her rent, she claimed the precise measure of abatement, 
ms., Rs. 155, which she had claimed in the rent brought against her by the 
defendant. HM that tho question was res judicata, it having been raised and 
decided in the former suit— (Nobo Doorga v, Fyaz Buksh, I. L. R., 1 Cal., 202). 
In a suit for arrears of rent the landlord proved a jnmmabundi signed by th6 
defendant admitting the area of the lands held and the rent payable to be as 
claimed by tho plaintiff, and a decree was accordingly passed for the amount of 
arrears claimed, no further evic^^nce being taken as to the extent of thei land. 
Subsequently the tenant filed a suit against the landlord, alleging that he actual- 
ly held a less am than that in respect of which he had been paying rent, and 
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cltkiming tho right 4o have the land re-measured, and to pay rent in aooordanoe 
with such re-measurement. The question was, whether the latter suit was 
barred by resjudkoata by tho dooiaion in the former suit ? Pontifex, J., observed : 

If a measurement had been ordered in the former suit, and if upon such 
measurement it bad been found that the present plaintiff held the quantity of 
land which he was alleged to have held in the former suit, that would have been 
a res judicata unless the plaintiff proved subsequent relinquishment of part of 
the land. Speaking for myself I think it doubttnl whether, in the former suit, 
which was for arrears of rent, tho present plaintiff as defendant was entitled to 
insist that a measurement of land should be had. He, it seems to me, was bound 
to pay for the past years the rent which he was accustome<l to pay until he took 
proceedings to get tho rent adjusted according to the actual quantity of, land in 
his holding. But whether that is so or not, we think, according to the proper 
construction of section 13 of the new Procedure Code, that the former decree 
cannot be treated as res judicata. Admitting, for the sake of argument, tliat 
the measurement of the land had been a matter directly and sabstantially in issue 
in that suit under Explanation II, yet it cannot be said that such matter was 
heard and finally decided by tho Judge in the former suit ; and, not having been 
he^rd and finally decided in the decree in the former suit, would not affect this 
Bxdi sk res judicata under section 13.** Field, J., said: “The provisions of 
section 19, Act VIII of 18(19 B.C. are peculiarly applicable to a case in which 
rent is paid at so much per bigha, katii, or other unit of measurement where 
rent is computed and paid in this manner ; the raiyat is entitled to have a 
measnremont at any time ; and if the result of^such measurement shows that ho 
li(dds less land than he has been paying rent for, ho is entitled to an order for 
abatement which will have prospective effect'*— -(Roghunath v. Jugut Bandhu, 
8 0. L. R., 393.) 


Plaintiffs * (patnidars) sued* the defendants (durpatnidars) for arrears of 
Iiimitation rent. The defendants alleged that a part of the land 

* ' had been taken by tho Government twenty-four years 

pteviously, for the purposes of a railway, and they claimed an abatement on that 
ground : Ileld that tho Limitation Act does not in terms prevent a defendant 
from setting up such a defence ; but that tho gi'eat delay in this case, combined 
^ith other circumstances, disentitled tho defendants, to any relief in a Court of 
Equity— '(Raranarain v. Poolin Bihari, 2 C. L, R., 5.) 

A plaintiff wlio has sued for and obtained a decree for an abatement of rent 
. _ payable in respect of a patni held by him, may afterwards 

o money* ^ refund of the rent paid by him before instituting 

the suit for abatement, in excess of tho amount justly payable, notwithstanding 
'that he might, if he had chosen, have included this claim in his suitior abute- 
lueiit of rent — (Okhoy Kumar v, Mahtap Chunder, I. L. R,, 5 Cal., 24.) 

The words “ proved by measurement ** in clauses (a) and (6) seem to imply 

. tliat increase or reduction of rent will take place irrespeo- 
«^“^sesiion by - - - . . - ^ 




* tive of the causes by which the excess or diminution was 
caused. Hence the decisions which laid down, that the 


plea of the quantity of land being less or greater than that mentioned in. the 
potta cannot avail the tenant or the zemindar if he had known the land itself ^the 
subject ot the lease, most be considered as superseded — (Tripp u. Kalidas Mukerji* 
Bp, W. R., Act X, 122.) If a raiyat is dispossessed of his land by a ihM 
or if he loses it by his own default and -not that of his lessor, is he en- 
titled to an abatement P The wordings of the proi^nt section seem to give an affltw 
; 1 ^ ^wer to this )(^estiou. It has, however, been held uuder tho old laW; 
he irnot entitled to abatement. Tho njere fact of his having been in poik 
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fl«gsion of less land than that mentioned in his potta will not entitle him to a 
wsdnction of rent— (Sitanath Bose o. Shamchand Mitter, 17 W. R., 418.) 
A suit by a tenant against his original lessors for a declaration that* ho'* is not 
liable to pay them the whole rent payable under his potta in consljuenoe of a 
thiM person having, subsequent to the grant of such pofcte, by suit established a 
nght to a share of the i*ont, is not a suit for abatement under Act VIII of 1869 
(B.O.), and therefore not subject to tho rule of limitation prescribed by section 
27 of the Act. Where under such circumstances, the tenant is holding more land 
than is covered by his potta, it is not necossai^ that his landlord, if desirous of 
enhancing tho rent, should be referred to a sejiarate suit for that purpose. The 
suit of tho tenant being for equitable relief, the claim of the landlords must be 
taken into consideration in determining what relief tho plaintiff is entitled to 
obtain — (Chand Moni v. Lokenath, 6 C. L. R., 494). 

In another case, wliere a tenant, after obtaining a lease for a certain quantity 

Din.OMe.rion through portion of it, owing to the 

defect of lesBoi’s title. defective title of liis lessor, it was held that ho was en- 
titled to an abatement of rent. “ When a landlord," ob- 
served the Court, leases any portion of land without any further stipulation 
with regard to the title, he docs thereby impliedly undertake that he has suf- 
ficient title to support tho lease, and ho guarantees * the tenant quiet possession 
and enjoyment. This is the result of tho law of England, and we believe 
that it has always been held to be the same liere " — (Brojo Nath v. 
Heera Lai, I B. L. R., A. C., 87 ; 10 W. R., 120). When onco it is deter- 
mined that a tenant is entitled tolin abatement of rent, in consequence of the 
subject of tho demise having beon diniiiiished, the only thing that requires to 
bo settled is, what was tho portion pf the original rent which, was referable to 
tho portion of tho tenure which has disappeared. If there is nothing in the potta 
to show that the rent was apportioned in jiarools to the different parts of the 
whole land, the only way to arrive at a conclusion as to how much of the whole 
rent is fairly attributable to this particular portion is to deal with it as a matter 
of proportion, i, e , snch a sum ought to bo deducted from the whole rent as 


would bear to that whole rent tho same proportion as the annual value of the 
portion of tho land that has disappeared bears to the annual value of the land 
originally leased — Jd., 121. The right of a landlord to receive rent from a tenant 
depends upon his securing to the latter quiet possession of the property leased— 
(Kristo Sunder v. Chuudor Nath, 15 W. R., 230). If the tenant be evicted 
from land demised, or tliey be recovered by a title paramount, the lessee is 
discharged from tho payment of the rent from tho time of such eviction, and 
if he is evicted from part, the rent is to be diminisheil in proportion to the land 
from which he is evicted— (Gopanund v. Lalla Gobind, 12 W. R., 109). 

A landlord claiming remission from Government on account of damage done 

lUKsoeliftneouB. estalo by a cyclone is not on that account bound 

to allow a remission to his under-tenants unless he got 
tho remission on tho understanding or agreement that ho was in his turn to 
grant remission to his under-tenants— (Goliik Ohunder v. Parbuti Chnmn 

16 W. R., 168). Where the jumma of a resumed lakheraj estate had been re- 
duced by Government on the condition that tho rents of tho raiyats should be 
reduced in the same proportion, it was held that the raiyats were entitled to the 
benefit of tho stipulation mado by Government on their behalf at the time when 
the jumma wae reduced— (1 Ind. Jur., 7; Sukhawutalluh v. Puthu Goldar • 
con^m Oomanunda Roy v. SreeiKanta, 21 W. R., 108). A patnidar sue 
his aiemindar for abatement of the patni rent on the ground that tSe assets 
the patni fell short of the amount stated in tlie lease, although snob a suit is not a 
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$ait for abatement o£ rent within the meaning of Act X of 1859^(Biajah Nilmony 
< 1 , Unnoda Persad, 10 W. E., F. B., 41 ; Rajah Nilmony v. Sharoda Persad, 
18 W. E., 434). A suit for abatement of rent by a patnidar on the ground 
of fraud caused by the concealment from him of the existence of intermediate 
tenure created by the zemindar, is maintainable under the Eent Law, though 
not under section 19— (Shokoor Ali r. Umola Ahalya, 8 W, E., 604). A claim 
for rent being a recurring cause of action, a tenant is entitled to set up 
against it for any particular year any right which he had to a deduction of abate- 
ment, notwithstanding that he has paid full rent for several previous years — 
(Maharajah Mahtab Cliand v. Chitra Kumari, 16 W. R., 201 ; Gour Kishore v. 
Bonomali , 22 W. E,, 117>. 

52 (2). In determining the area for which rent has been 
previously paid, the Court shall, if so required by any party to 
the suit, have regard to — 

(a) the origin and conditions of the tenancy, for instance, 

whether the rent was a consolidated rent for the entire 
tenure or holding ; 

In Pahalwan Sing v. Maharaja Maheswar Baksh Sing Bahadur, 9 B. L. E., 
169, the Judicial Committee observed : “ The plaintiff is to recover it according 
to the boundaries given in the plaint. It is true, it goes on to specify the quan- 
tities, but it turns ouE that those quantities are not sti'ictly accurate. Then the 
question is, which is he to recover, th# quantities or according to the boundaries 
given in the plaint ? Their lordships think that it must be interpreted as if it 
were a conveyance of land stating the boundaries, and then saying that it con- 
tains so many acres ; of course* the real conveyance would bo of the land within 
the boundaries, and it would be a mere false description that there was some 
slight mistake in the quantities. Their Lordships think that that principle 
ought to be applied to the case, because they hud it among the rules that prevail 
in the Courts in India.’' So in another case where the land leased consisted 
of several old holdings, some of which had been abandoned by the former occu- 
piers, and one of wliich had previously been in the occupation of the defendiint 
and the description of the quantity in the kabuliyat purported to be taken from 
other old mtiasurement papers, and it was probable that the land itself, the 
subject of tbo lease, must have been known to the defendant, the Court remarked ; 
“ under these ciiuumstances, we think, it would be no defence to this suit for 
rent even if the defendant could succeed in establishing that the quantity of laud 
is in fact not so great as the quantity mentioned in the kabuliyat. The defen- 

probably knowing the land for which he was in treaty, there is no reason 
ib suppose that he was misled, or that he has not substantially that land, and he 
oannot now evade the payment of the rent contracted by availing himself of the 
error or misdescription (if it exists) of the actual quantity given in the kaba« 
Uyat,'*--(Tripp v. Kali Das, Sp., W. E., Act X, 122.) 

(b) whether the tenant has been allowed to hold additional 

land in consideration of an addition to his total rent or 
otherwise with the knowledge and consent of the land- 
lord : 

(o) the length of time during which the tenancy has lasted 
without dispute as to ipnt or area ; and 
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“ Payment of tlie full rent, year by year, more than 30 years after the lands are 
said to have been washed away, would be strong evidence that no such claim was 
in the contemplation of the parties when the contract was originally made.** 
— (Ram Churuu v. Lucas, IG W. R., 270 ; see also Ram Narain u. Poolin Behari, 
2 0. L. R., 5). 

(rf) the length of the measure used or in local use at the 
time of the origin of the tenancy as compared with 
that used or in local use at the time of the institution 
of the suit. 

In ‘this, the Legislature scorns to have overiuilGd the decision of Baboo 
Mundul V, Sheeb Kumari, 21 W. R., 404, where it was held that section 19 refer- 
red to an alteration of area owing to a portion of Iho laud having gone away by 
diluvion or otherwise, and not to some diilorouce in the length of the measuring 
pole in use at different periods. 

52 (3). In dotormining the amount to be added to the rent, 
the Court shall have regard to the rates payable by tenants of 
the same class for lands of a similar description and with similar 
advantages in the vicinity, and, in the case of a tenure-holder, 
to the profits to which he is entitled in respect of the rent of his 
tenure, and shall not in any case fix any rent which under the 
^ circumstances of the case is unfair or iuequitahlc. 

It should bo remarked that though in fixing the reduced rent considerations 
should be made of the surrounding rates, yet tlib low rates of the neighbour- 
hood is no ground for making tlic reduction — (Baboo Mundul v. Sheeb Kumari, 
21 W. R., 404). 

Profits of the tenure-holder : — See section 7 and notes ante, pp. 68-77. 

piwiil^r rates of the vicinity : — The old law laid dcwii that the additional 
renf should be at a rate in proportion to that paid for the parent tenancy. — (Gopal 
Lai u. Kunar Ali, 6 W. R. X. 85 ; Nistarini Dasi v. Bonomali, I. L. R., 4 
Cal., 941 j Golam Ali w. Kali Krishna, 1. L. R., 7 Cal., 479 ; Laidley v. Bisnu 
Charan, I. L. R., 11 Cal., 553). Bub this rule is not meant to be indexible 
(Churamani v. Howrah Mills Company, I. L. R., 11 Cal., 696). 

62 . (4) The amount abated from the rent shall bear the 

proportion to the rent previously payable as the diminution 
of the total yearly value of the tenure or holding hears to the 
previous total yearly value thereof, or, in default of satisfactory- 
proof of the yearly value of the land lost, shall bear to the rent 
previously payable the same proportion as the diminution of area 
bears to the previous area of the tenure or holding. 

** When once it is determined that a tenant is entitled to an abatement of 
rent, in consequence of the subject of the demise having been diminished, the 
only thing that requires to be selAled is, what was the portion of the original rent, 
that was refei^able to the portion of the tenure which has disappeared. It might 
be> of course, that the original contract |pecified in terms how much rent was 
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reserved out of the in question. lu ibis instance, however, I understand 

that there is nothing in the potiah to show that the rent was apportioned in 
parcels to the different parts of the whole land lield in patni. It seems to me, 
therefore, that the only way to arrive at a conclusion as to how much of the 
whole rent is fairly attributable to this particular portion, is to deal with it as a 
matter of proportion only; that is, such a sum ought to be deducted from the 
whole rent as would bear Jo that wliole rent the same proportion as the annual 
value of the portion of the land which has disappeared bears to the annual value 
of the land onginally leased.”— (Brojonath v. Hfralal, 1 B. L. R., H. C., 87 ; 10 
W. E., 120). 


Payment of Rent, 


53 . Subject to agreement or established usage, a money- 
rent payable by a tenant shall bo paid in four 
Instalments of rent. instalments falling due on the last day 

of each quarter of the agricultural year. 

The effect of this section goes further than the Ijcgislatnro anticipated, under 
clause (5) of section 3, ante. In sections 53 to G8, both inclusive, rent includes 
also money recoverable under any enaclmont for the time being in force as if it 
was rent. Hence publ^ cesses arc recovemble under this section in four equal 
instalments. * 


Subject to agreement. — This section iq)plics whore instalments arc not 
4 ., * , * fixed by special agi’< ements ; and section 178 of the Act 

Oontrao s a men b. hiterfore with such contract. In a suit on the 

part of the Rajah of Durbhunga for unpaid instalments of rent where the agree- 
ment under wliich the defendant held was that ho should pay his Government 
revenue through the Rajah, it was hold that the rule which prevailed in that part 
of the country amongst ordinary f^oiiants of paying rent mouth by month was not 
applicable to defendant, and that the instalments of rent and interest thereon 
wore to be calculated according to the Government rules for tho payment ^of 
revenue — (Gridharee Sing w. The Court of Wards, 10 W. R., 368). In a suit 
for rent wlii^re tho kabnliyat stipulated that payment should be made in monthly 
instalments, tho more fact of the landlord not liaving strictly enforced the terms 
of the kabnliyat before, cannot prevent him from doing so now — (Peary Mohun 
t). Brojo Mohun, 21 W. R., 36 ; 22 W. R., 428.) 

Agricultural year Is defined in clause (11) of section 3 of tho Act, 
p. 43. 


Umitation to run ; — U nder the ordinary princijdcs of contract and limita« 
tiOn, it would rather appear that limitation would run in suits for arrears of 
rent from each quarter in which instalments are payable. The claim for the 
rent of tho first quarter of 1880 would be thus barred in the second quarter of 
18b3, because such instalment would be an arrear under clause (3) of section 54, 
i^d arUqle UO of schednlo II of Act XV of 1877 provides that the period of 
b^tation (three years) for arrears of rent will run from the time tho arrears 
be<^Qme 4uc. But under schedule III, part 1, clause 2 (6) of this Act, limitation 
for BxrmB of rent will nut run from each instalment, but from the last day of the 
yeat iu which the ariws fell due. 
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Established usage: — Means the established usage in the porgunnah, 
not the established usage between the parties — (Chytunno Cliandor v, Kodamathy 
14 W. R., 09.) 

Money Rent : — This section provides for instalments of money rent only ; 
produce rents are payable when the produce is gJithored, or as agreed njK)ii 
between the parties, or where there is no such agreement according to the customs 
of the country. 

54 . (1) Every tenant shall pay each instalment of rent 
Time and place for hcforc sunsct of thc day On whioh it falls 

payment of rent. dllC. 

(2) The payment shall, except in cases where a tenant is 
allowed under this Act to deposit his rent, bo made at tho land- 
lord’s village-oIBce, or at such other convenient place as may he 
appointed in that behalf by thc landlord : 

Provided that thc Local Government may from time to time 
make rules, cither generally or for any specified local area, 
authorizing a tenant to pay his rent by postal money- order. 

(3) Any instalment or part of an instalment of rent not 

duly paid at or before the time when it falls d^ie shall be deemed 
an arrear. * 

Similar pirovisions of the Contract Act:— The following sections of 
the Contract Act (Act IX of 1872)> might bo road with advantage with this 
section : — • 

“46. Where, by contract a promisor is to i^erform his promise without 
application by tho piximiseo and no time for performance is specified, the engage- 
ment must be performed witliiii a reasonable time. Explanation. — The question 
‘ what is a reasonable time ’ is, in each particular case, a question of fact. 

“ 47. When a promise is to be performed on a certain day, and the promisor 
hatj undertaken to perform it without application by the promisee, the promisor 
may perform it at any time during the usual liours of business on such day and 
at tJie place at which tlie promise ought to be iierformod. 

“48. When a promise is to be performed on a certain day, and the pro- 
misor has not undertaken to perform it without application by tho promisee, it is 
tho duty of the promisc-c to apply for performance at a proper place and within 
the usual hours of business. Explanation. — TI 10 question * what is a proper 
time and place,’ is in each particular case a question of fact. 

“ 49. When a promise? is to be performed without application by the pro- 
misee, and no place is fixed for the performance of it, it is the duty of the pro- 
misor to apply to tho promisee to appoint a reasonable place for the performance 
of the promise, and to perform it at such place. 

“ 50. The performance of any promise may be made in any manner, or at 
any time which the promisee prescribes or sanctions. Illmiraf ions 

** (a). B owes A Rs. 2,000. A desires B to pay tho amount to A*b account 
with C a banker. B, who also banks with C, orders the amount to be transferred 
from his account to A’s credit, and this is done by 0. Afterwards, and before A 
knew of tho transfer, G fails. Bhere has been a good payment by B. 

“ (5). A and B are mutually indebted. A and B settle an account by set- 
ting oif one item against another, and B pays A the balance found to be due from 
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liim upon such settlpment. This amounts to a payment by A and B respectively 
of the sums which they owed to each other. 

(c). A owes B Rs. 2,000, B accepts some of A*s goods in reduction of 
the debt. The delivery of the goods operate as a part payment. 

“ (d). A desires B, who owes him Rs. 100, to send him a note for Rs. 100 
by post. The debt is discharged as soon as B puts into the post a letter contain- 
ing the note duly addressed to A.” 

Shall pay The illustrations to section 50 of the Contract Act cited above, 
indicate 4 dift'erent wayfl in which a debt may be paid. Another (5) common 
mode of payment is, when the creditor desires the debtor to pay the money to 
some third person, as by atonement or apportionment. A payment by a tenant 
' under the landlord’s directions to another or for a specified purpose, is tanta- 
mount to a payment to the landlord himself, and is a sufficient answer to the 
landlord’s suit for rent — (Musst. Joykoer v. Furlong, Sp. W. R., Act X, 112 ; 
3 R. J. P. J., 101; compare Krisio Dhun w. Mahomed Nukee, 10 W. R., 495) ; 
similarly a payment of Government revenue by the tenant must be treated as a 
payment on account of rent — (Hills v. Wooma Moyee, 15 W. R., 545). Where a 
tenant has paid rent to two proprietors jointly, payment to one is a sufficient de- 
fence in a suit by the other, unless he has had notice of separation — (3 R. J. P. J., 
137.) A payment of rent to one of several joint })roprictor8 is a payment to all— 
(2 W. R., Act X, 15 ; Mookta Keshi v. Koylash Ohunder, 7 W. R., 493). An 
auction-purchaser, with a notice of a payment in advance, made by the tenant to 
the former proprietors of rent due for a period «ubse(iuont to the date of pur- 
chase, is bound by such payment — (Rafh Lai v. Rao Joggendra Narain, 18 W, R., 
328). Another (C) mode of payment is, when the debtor agrees to give a 
promissory note or to accept a bill for the amount, and a 7th mode of payment is 
by money order as in proviso to ijlausc (2) of this section. Illustration (a) is an 
infManco of payment to an agent ; but payment to an agent, who is, to the payer’s 
knowledge, not authorized to receive it, is not equivalent to payment to the prin- 
cipal — (Mackenzie, Lyall v. Shib Chnnder, 12 B. L, R., 360.) As to illustration 
(5), set oE can, of course, be i)leaded in an action for the debt without showing 
any consent on the part of the plaintiff. See Civil Procedure Code, section 3. 

The proviso gives the local Government an exceptional power of allowing 
the tenant to pay through money order. If the landlord appoints that mode of 
payment, it will be valid. 

Application by the promisee for performance, like offer of performance by 
the promisor, must be so made as to give reasonable convenience to the other 
party. 

Before sunset, &C. : — According to English law, rent is not due till mid* 
night of the day specified in the lease for payment, but where it is neoessaiy to 
demand or tender rent in order to eject or prevent a forfeiture, such demand or 
tender must be before sunset. 

The commou law distinguishes between cases where the thing is to be done 
The time of payment. and those where it is to be done at a particular 

pluce. In the former case a tender at a convenient time 
before midnight is sufficient ; in the latter it must be before sunset, because it 
is the dnty of the promisee to attend— (Coke on Littleton, 202a ; Startup o. 

, NE^Donald, 6 Manning and Granger's Reports, 0. P., 593). Under section 47 
cif the Contract Act, the tender must, under aify circumstances, be during the 
business hours. This section, however, provides that the tender must be 
before sunset, and read with section ^7 of the contract, it would tbi v t 
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the tender must not only be before sunset, but also during •the usual hours of 
business. 

Village office “ The place where the promise ought to be performed ** is 
fixed by clause (2) to be the landlord’s village^offioe, or 

e p aoe o paymen . such' other convenient place as the landlord may ap- 
point. The word ** convenient ” implies that it does not lio entirely within the 
power of the landlord to appoint arbitrarily any unreasonable place. Section 49 
of the Contract Act has “ a reasonable place.” The rule is thus stated in 
Coke’s Littleton, 2l0h : “ If the condition of a bond or fi'feoffmmit be to deliver 
twenty quarters of wheat or twenty loads of timber or such like, the obligor or 
f softer is not bound to carry the same about and seek the feoffee, but the obligor 
or feoffer before the day must go to the f coffee and know where he wi^ appoint 
to receive it, and there it must be delivered.” This is qualified by section 49 
of the Contract Act by the duty imposed on the promisee of appointing “ a rea- 
sonable place.” 

Arrear of rent : — Section 21 of Act VIII of 1869 (B.C.), and section 
20 of Act X of 1859, ran as follows : “ Any instalment of rent which is not paid 
on or before the day when the same is payable according to the potta or engage- 
ment, or if there be no written specification of the time of the payment, at or be- 
fore the time when such instalment is payable acicortling to established usage, 
shall be held to be an arrear of rent under this Act. 

Under the old sections in ^Woomeshchunder v. Soorjeekanta, I. L. B., 5 
Cab, 713, the Court held that the arrear ok rent of any year cannot be due except 
on the first day of the year following. Mr. Justice Jackson observed : “ The 
suit was for the rent of the year 1280. Now, I apprehend, that the tenant 
would not be liable in respect of the whole rent of tlie year 1280, if his occu- 
pation were disturbed at any time before the conclusion of that year. It 
could not be positively stated that his occupancy had so continued until tfe 
last day of the year had expired, and therefore I apprehend there would be no 
arrear due until the commencement of the first day of the following year,” 
This decision was, however, overruled by a Full Bench in the case of Kashee- 
kanta v. Rohinikant, I. L. R., 6 Cab, 325, in which the learned Chief Justice 
(Sir R, Garth) remarked : “ We do not quite understand the reasons upon 

which the case of Woomeshchunder v, Soorjeekanta, proceeded. It seems to 
have been considered by the learned Judges in that case, that an arrear of rent 
does not become duo until the day after that on which by the terms of the hold’* 
ing the rent is payable. But this, we think, is a fallacy. The rent becomes due 
at the last moment of the time which is allowed to the tenant for payment. If 
it is not paid within that time, it becomes an arrear and continues an arrear 
until it is paid. The word ‘ arrear ’ in section 29 of the Rent Act (VIII of 1869 
B. C.) means * rent in arrear ’ ; and rent in arrear would undoubtedly become 
due on the last day of the year in which it is payable.” 

56. (1) When a tenant makes a payment on account of rent. 
Api»opri»tioii of pay. ^6 declare the year or the year and instal- 
. ment to which he wishes the payment to b© 
credited, and the payment shall he credited accordingly. - 

(2) If he does not mjdce any such declaration, the paym,ent 
may he credited to the account of such year and instalment as 
the landlord thinks fit. 
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DeelftlUtion :*^This obviously means that if the rent is accepted by the 
landtord after the tenant has declared the year to .which the amount is to be 
credited, the payment will bo credited accordingly. Suppose the landlord does 
not accept the amount so tendered, the tenant may deposit it under sections 
61 to 64». ^ 

The following sections of the Contract Act should be read with this section : — 
“ 59. Where a debtor owing seveial distinct debts to one person, makes a 
payment to him, cither with expi'ess intimation, or under circumsianoes imply- 
ing that the payment is^. to be applied to tho dischai'ge of some particular debt, 
the payment, if accepted, must be applied accordingly. Illustrations : — 

“ (a.) A owes B, among other debts, Rs. 1,000 upon a pi^omissory note, 
which falls duo on the 18th Juno. He ow'cs B no other debt of that amount. 
On the 1st June A jiays to B Rs. 1,000. The payment is to bo applied to the 
discharge of the promissory note. 

“ (6.) A owes to B, among other debts, the sum of Rs. 5G7. B wntes to 
A and demands payment of this sum. A sends to B Rs. 507. This payment is 
to be applied to the discharge of the debt of which B had demanded payment. 

“60. Whore the debtor has omitted to intimate, and there are no other 
circumstances indicating to which debt the payment is to bo applied, the creditor 
may apply it at his discretion to any lawful debt actually duo and payable to 
him from the debtor, whether its recovery is or is not barred by the law in force 
for the time being as to the limitation of suits. 

“61, Where iieitlior party makes an appropriation, the payment shall be 
applied in discharge of the debts in-order of*<imc, whether they are or arc not 
barred by the law in force for the time being as to the limitation of suits. If 
the debts are of equal standfhg, the payment slialJ be applied«in discharge of 
each proportionately.’* 

The word “ declare ” in this section must bo constimed as declare esxpressJy 
S impliedly. The intention of the debtor may be indicated by the circumstances 
under which the payment is madp, and the illustrations of s(?ction 59 of tho 
Contract Act give two such instances. Tliis right of the debtor cannot be affect- 
ed by any refusal of the creditor to apply the payment according to the expressed 
will of tho payer. If the creditor does not chooso so to apply, ho must refuse it 
and enforce his rights as the law allows him. Where a debtor owed two debts^ 
one actually due, the other not yet due, buf the latter was guaranteed by the 
debtor’s father-in-law, and it was shown that discount was allowed by the 
creditor on a payment made, it was held that these facts sufficiently established 
the debtor’s intention to appropriate the payment to the guai’anteod debt — (Mar- 
Vyatts w. White, 2 Stark, 101), The more fact, however, of one debt beii^ 
guaranteed, and another not, raises no prosumption that a payment is made in 
Wpecfc of the guaranteed debt — (Plomer v. Long, 1 Stark, 153). A general 
payment made by one who is indebted in his own right and also in another 
right, as executor, for instance, is taken to bo made in discharge of the debt 
due in his own right — (Goddard v. Cox, 2 Str. 1194.) If there has been 
no express or implied declaration of the debtor’s intention, the creditor has 
the right of .appropiiating payment. But when money, belonging to the 
debtor, comes into the creditor’s hands without the debtor’s knowledge, the 
debtor s right of apportionment remains until ho has had an opportunity of 
©xercisinr it- (Waller t;. LacHjy, 1 M. and G., 54). The payment can be 
approjuiatea only to a “ lawful debt, actually due and payable,” by the debtor. 
A payment could not, therefore, be appropriated* to a debt not yet due, or whffeh 
arose out of a contr^t illegal or otherwise vbid. Wheu neither the creditor nor 
the debtor has exercised his right of appropriation, the payment is appropriated to 
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the earlier debt, that is to say, the firet item on the debit side is to bo discharged 
by the first item on the credit side. A |)ayraent made without specification o£ 
account may bo applied to the payment of any debt between the parties— 
(Shumbho Ohunder v, Baroda Sundari, 6 W. R., 45; R. J. P. J., 102). A 
general payment made in one year, without proof that it was in satisfaction 
of the rents of that year, may be applied in satisfaction of the arrears of tho 
previous years — (Ahmutiy v. Brodic, Sj). W. R., Act JC, 15). A payment for 
rent should be credited to the oldest rents first and not to current rents, unless 
so specifically stated by tfic fiarty making it — (Raneo Surnomayi v. Singhooroof, 
Sp. W, R., Act X, 134). If a raiyat shows payment* of rent for 1205 and 
1266, it is to bo presumed that all previous claims havn been satisfied. To entitle 
tho landlord to carry to the credit of 1264 any of tlie payments made in 1266^ 
he must show that at the close of 1264 there was an arroar due to him — (Raneo 
Sharut Sundari r. Brodio, 1 W. R., 274). The payments in each year must 1)0 
presumed to be for the current year till the contniry is shown; and the surplus 
payments must priind facie bo presumed to bo for past, and not for subsequent 
years — (Tara Monce Dasi v. Kali Clmrun Surma, Sp. W. R., Act X, 14). 
In a suit by a landlord against his tenant for arrears of rent due for a por- 
tion of the year 1283 (1876), the defendant pleaded payment and called as his 
witness the plaintiff’s agent, who admitted tho receipt of certain payments from 
the defendant’s under-tenants during tho time for which tho arrears were do- 
mandod ; but swore that they were pa 3 '^ments made in respect of arrears due on 
account of previous years. Tho Lower Appellate Court reversing tho decree of 
the Court of First Instance gaveOie defendant credit for* tho payments so admit- 
ted. It was hold that tho Lower Appellate Court was wrong ; that the defendant 
having pleaded^ payment, was bound to prove that the admitted payments were in 
respect of that portion of the year 1283 for which arrears wore claimed— (Bibi 
^ Syofun V, Rudder Sahay, I. L. R., 7 Cal., 582). , 

Reedpis and Accounts. 

66. (1) Every tenant who makes a payment on account of 
rent to his landlord shall be entitled to obtain 
Bwnt “to forthwith from tho landlord a written receipt 

wktiuedtoarqpeipt. for the amount paid by him, signed by the 

landlord. 

(2) Tho landlord shall prepare and retain a counterfoil of 
the receipt. 

(3) The receipt and counterfoil shall specify such of the 
several particulars shown in the form of receipt given in Sche- 
dule II to this Act as can be specified by the landlord at the 
time of payment : 

Provided that the Local Grovermnent may, from time to 
time, prescribe or sanction a modified form either generally or 
for any particular local area or class of cases. 

(4) If a rweipt does not contain substantially the particulars 

r^uired by this section, 4 shall be presumed, until the contrary 
is shown, to he an acquittance in full of all demands for rentiup 
to the date on which the receipj was given. ^ 
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IRiO old Act JSoction 11 of Act VIIl of 1869 (B.C.) and section 10| Act 
X of 1859, enfloted 

** And every under-tenant from whom a receipt is withheld for any sum of 
money paid by him as rent shall be entitled to recover from the person receiving 
such rent damages not exceeding double the amount' so exacted or paid. Re- 
ceipts for rent shall specify the year or years on account of which the rent is 
acknowledged to have boc^ paid, and any refusal to make such specification shall 
be held to be a withholding of a receipt.*' 

Tenant : — The term ‘ tenant* includes tenure-holders, raiyats and undor- 
raiyats, — see section 3 (3) (ind section 4. It therefore includes putniclars ; see, 
however, section 195 (r) 'post, 

Sififnod by the landlord : — See the definition of the term * signed * in snb- 
sectioh 14 of sociion 3. ‘ Signed* includes * stamped * ; ‘ signed by the landlord * 
does not nocoBsarily imply signed by him pePBOtially. The receipt may Inb signed 
by the agent — See section 187, post. Section 188 of the Contract Act says : “ An 
agent, having authority to do an act, has authority to do every lawful thing which 
is necessary in order to such act. An agent having an authority to carry on busi- 
ness has authority to do every lawful thing necessary for the purpose, or usually 
done in the course of conducting such business.** And section 226 says : “ Con- 
tracts entered into through an agent, and obligations arising from acts done by an 
agent, may be enforced in the same manner and will have the same legal con- 
sequences as if the contj^cts had been entered into and the acts done by the 
principal in person.** The form of the receipt given in Schedule II of the Act 
shows that the receipt may be signed by the landlord or his authorized agent.*’ 
It also shows that payments mid the dates on which they are made are all to bo 
entered in the same receipt. Receipts signed by the landlord's agent if shown 
to be authentic, are pri7nd facie evidence of ^layment, but not conclnsivo evidence 
(Ameer Buksh v, Yousiifat, 22 W. R., 489). 

This section does not apply when the payment is made by a postal money 
order. 

Stamps on receipts : — Vide the Stamp Act in the Appendix, Art. 52 of 
Schedule 1, and Art. No. 15 of Schedule II. A chalan, bearing a mobalukbnndi 
or total in figures, and some marks, not a signature, of the tehsildar, is not* a 
receipt within the moaning of this section — (Johuruddin v. Debi Persad, 13 W. 
R., 22), When a receipt is tendered in evidence duly stamped, the Court is not 
l^und nor is it at liberty to allow the parties to go into evidence to show at what 
time the document was stamped (Srimati Noor Bibi v. Sheikh Ramzan, 24 W# 

198 ; Kali Charan r. Nobo Kiusto, I. L. R. 9 Cal. 272). 

Sb^ specify such of the several particulars as can be specified :-r 

Ordinaiily the zemindars find it difficult to specify the area of the holding iu 
the receipt. Whore this is due to bond fide inability, the presumption of subseo*- 
tion 4 will not apply. Por other pai^iculars, see the notes to the form of the 
receipt in schedule II, post. 

The presumption of sub-section 4 : — ” The giving of a defective receipt^” 
observed the Hon ble Sir Steuart Bayley in the Debate on the Bill, “ was of 
itself to operate as a discharge in full up to the date of the receipt. The pre- 
sumption now given is nothing if the zemindar can show that the receipt is not 
an acquittance lu full, or that the particulars required have been svh$ta 7 diaV/u 
givonj it will only be iu the case of wilful omission that the presumption wifi 
aris0. 
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57. (1) Where a landlord admits tliat all rent payable by a 
TenuttentiUedtg ftiu tenant to thc end of the agricultural year ^ 
^wSoSit” »"<3tS«*of been paid, the tenant shall be entitled to 
receive from the landlord, free of charge, 
■within three months after the end of thc year, a receipt in full 
discharge of all rent falling duo to thc end* of thc year, signed 
by thc landlord. 

(2) Where the landlord docs not so admit, the tenant sliall 
bo entitled, on paying a fee of four annas, to receive within three 
months after the end of the year a statement of account specify- 
ing the several particulars shown in thc form of account given 
in Schedule II to this Act, or in such oiltcr form as may, from 
time to time, be prescribed by the Local Government cither 
generally or for any particular local area or class of cases. 

(3) The landlord shall prepare and retain a copy of thc 
statement containing similar particulars. 


Tenant’s name is one of tlic particnlars to bo mentioned in the receipt. 
The custom of giving receipts by murfut and guzrat still continues. 

68. (1) If a landlord 'without reasonable cause refuses or. 

ncfflects to deliver to.a tenant a receipt con- 

Penalties and fine for . P, ,, j.* i i _ 


withholding receipts taming tlm particulars prescribed by section 
oSiuiwnd*“a!ung “to 56 for any rent paid* by the tenant, the tenant 
keep oounterpeits. may, witliin three months from the date of 

payment, institute a suit to recover from him such penalty, not 
exceodiug double the amount or value of that rent, as thc Court 
thinks dt. 

• (2) If a landlord withput reasonable cause refuses or negt 
loots to deliver to a tenant demanding the same either the receipt 
in full discharge or, if the tenant is not entitled to such a re- 
ceipt, the statement of account for any year prescribed in section 
67, the tenant may, within the next ensuing agricultural year, 
institute a suit to recover from him such penalty as the Court 
f.TiinTfa fit, not exceeding double the aggregate amount or value 
of all rent paid by the tenant to the landlord during the year for 
which the receipt or account should have been delivered. 

(3) If a landlord without reasonable cause fails to prepare 
and retain a counterfoil or copy of a receipt or statement as re- 
quired by either of thc said sections, ho shall he punished with 
fine which may extend to fifty rupees. 

The old Act See section* 11 of Act YIII of 1869 (B.O.) and scotioa 10 
Act X of 1859, quoted ondcr section 56. 
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Without reasouable cause:— The words ‘‘without roaso^blo cause” 
diminish to a great extent the stringency of these penal provisions. What would 
be a reasonable cause is a question of fact. Tho landlord would be liable for 
the act of his gomasta— (Rashmani v. Ramjai, 2 Hay, 516). 

Penalty : — Any landlord who withholds a receipt is liable to pay to the 
tenant double tho amount, as damages. It will bo observed that tho law does not 
say that double tho amount is to bo recovered as a penalty, but that penalty is 
not to exceed double the amount. The Court must, therefore, fix the damages 
within the above limit, according to the circumstances of each case— (Ras Moui 
e. Ramjai, 1 Board's Rep.,- 135). If, however, it is proved that the receipts have 
been withheld without a reasonable cause, the Court must award some images. 
The Judge has no discretion as to the award of damages, his discretion is only 
limited as to the amount — (Zumeorunissa v. Phillipc, 1 W. R., 290 ; Brojo Nath 
V. Shumbhoo Ohundor, 18 W. R., 25 ; Johuruddiii v. DebiPorsad, 13 W. R., 391). 
In this last case Mr. Justice Bay ley observed : “ Tho main ground pressed in 
argument by tho learned Council, Mr. Money, is that this is a case of injuria sine 
damnis^ and thus a case in which nominal damages only should have been given. 
♦ * We are then referred to several English cases from Broom's Commen- 
taries, pages 84, G44; Smith’s Leading Cases, Vol. 2, page 256; and Broom's 
Legal Maxims, page 402, to show that in case of injuria sine damnis^ nominal 
damages ought to bo awarded. In my opinion, however, tho cases that havo 
been cited are not applicable in any way to tho present case. Section 10 Act X 
of 1859 is almost in words a re-enactment of stwlion 63 Regulation VIII of 1793. 
*That Regulation refers to tho proclamation in tho preamble of Regulation I of 
1793 as the reasons for the enactment. The preamble in Regulation I of 1793, 
article 7, para. 8, enables the Government to legislate from time’ to time for tho 
protection of raiyats in their relations with the zemindars and farmers of laud. 
Those we now find substantially the terms of section 63 of Regulation VIII of 
1793." 

Shall be punished with a fine : — This necessarily does not take away the 
jurisdiction of the Civil Court. Tho words “ punished with a fine ” have been in- 
troduced for tho expression “ shall be subject to a penalty " which would have 
better convoyed the moaning. Tho word “ punish ” or “ fine " is not nopossarily 
associated with tho Criminal Court. The first two sub-sections prescribe penalty 
for two distinct acts of negligence, and such penalty can be awarded by the 
Civil Court. The third sub-section is another act of negligence which are dis- 
tiuguishablc from the first two, and if tho Civil Court had jurisdiction in the 
former, I do not see why its jurisdiction should Ix) taken away in the latter. If, 
with regard to the first two sub-sections, section 144 (1) will have application, 
regard to the third sub-section, section 144 (2) will have application. Wherever 
in this Act any Court or olFicer other than tho Civil Court has been given any 
j^fidiction, the Court or ofiber has been specially mentioned ; and in the Sup- 
plemental (Chapter \ 11) of the Act, tho Legislature sums up tho provisiona 
wbeiL tho Gnminal Court ought to Imvo jurisdiction. 

Any rent paid by the tenant ;-Penalty is recoverable only in respect of 
money paid by the tenant to the landlord as rent, but not in respect of money 
pBiid to a landlord by an inferior tenaut bocauso such money would not bo reh-t 
ffliider its dofinition.— (Bibi Syofun v. Radra Sah^ I. L. E., 7 CaL, 582). 

89. (1) Tlio Local Govemmont shall cause to be pr^redl 
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i&ooal n to landlords at all aub-divi* 

of foooipt sional offices forms of receipts with counter- 
foils and of statements of account suitable for 
use under the foregoing sections. 

( 2 ) The forms may be sold in books with the leaves con- 
secutively numbered or otherwise as the. Local Government 
thinks fit. 

“ It will be for the landlords to choose whether they will use these formSy 
but wo believe they will bo found convenient.*^ — (8, C: B.). 

Tho following correspondence was published for general information in tho 
Calcutta GazitUe of the IGth September 1885 : — 

“ I have the honor to request that you will kindly inform mo whether, under 
the next Rent Act, section 59, we are obliged to buy forms of receipts from tho 
, Local Government, or whether I can have what we need printed, in the Govern- 
ment form, ill our own press. A very early answer will oblige, as tho number of 
receipt forms we shall need is great, not less than 2,500 books containing 200 
receipt forms each. — (Colonel R. C. Money, B. 0. S., Manager, Raj Darbhanga.) 

** I am directed to acknowledge receipt of your letter No. 5800, dated tho 
28th August 1885, enquiring whether, under section 59 of tho Bengal Tenancy 
Act, landlords are obliged to purcliase forms of rent receipts from tho Govern- 
ment. In reply, I am to say that section 59 of tho Tenancy Act is intended 
merely to render standard forra^of receipt readily procurable by landlords who 
have not the means of getting such receipts printed on a largo scale for them- . 
selves. All that iho Act requires is that every reoeipt for rent given by a land- 
lord to a tenant shall contain substantially certain particulars, and provided that 
this condition is complied with, it is immaterial whether the receipt form is pur- 
chased from Government, printed at a private jtress, or written by hand. In 
order to remove all possible misapprehensions on the subject, your letter and 
this reply will bo published in the Calcutta Gazette for genoiul infox’mation.**— 
(H. H. Risley, OfFg. Secy, to the Government of Bengal.) 

. 60 . Where rent is duo to the proprietor, manager or mort- 
]Sff60t of receipt by a*! ®8<®t®» the receipt of the person 

SuM^r moJvgigefc''' registered under the Land llogistration Act, 
1876 , as proprietor, manager or mortgagee of 
that estate, or of his agent authorized in that behalf, shall be a 
sufficient discharge for the rent ; and the person liable for the 
rent shall not be entitled to plead in defence to a fliiwi by the 
person so registered that tho rent is due to any third person. 

' But nothing in this section shall affect any remedy wbidb 
any such third person may have against tho registered proprietor, 
manager or mortgagee. 

“ Section 60 ia new, and its object is to giro an advantage to tho landlord 
whose title is registered against a claimant who is not registered in the Col- 
lector’s hooks.”— (Sir Stemrt Bayley i» the Debate.) 

This is copied from soctihn 7‘J Act VII of 1876 (B.C.) with the words 
sathorised agent ” added, 
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In Das v. Sheik Harain, 1. L. B«, 9 Gal. 517^ 12 Cal. 141, Qarih, 

D. J., observed It is contended that, under the provisions oE that section (sec. 
78 of Act VII of 1876), the registered owner of a revenue-paying estate has a 
light to sue the tenants for rent, althongh ho cannot prove a good title to the 
estate of which he is the registered owner. We think the section does not say 
or mean anything of the kind. It is true that the owner of the estate cannot sue 
ior rent unless he is registered ; but it by no moans follows that one who is not 
the true owner can sue, because he is registered. Speaking for myself I heartily 
wish it were the law, that the registered owner, and the registered owner only, 
was entitled to sue the *tcnants for rent, and that not only as regards revenue- 
paying, but all other estates.” 


JDeposit of Bent. 

The operation of sections 61 to 64 was kept in abejranco by Act XX of 1 885 
till February 1886. Till the 1st day of February 1886, the provisions of the old 
Act were in force so far as they related to deposits of rent. 

61 . (1) 111 any of the following cases, namely : — 

A.pvuci.tion to deporit (<») When a tenant tenders money on ac- 
wmtm Court. count of rent and the landlord re- 

fuses to grant a receipt for it ; 

(6) When a tenant hound to pay* money on account of rent 
has reason to believe,' owing to a tender having been 
refused or a rdcoipt withhold on a previous occasion, 
that the person, to whom liis rent is payable will not 
he willing to re*oeive it and to grant him a receipt 
for it ; 

(c) When the rent is payable to co-sharers jointly, and the 
tenant is unable to obtain the joint receipt of the oo- 
sharors for the money, and no person has been 091- 
powered to receive the rent on their behalf ; or 
(dl) When the tenant entertains a dona fide doubt as to who 
is entitled to receive the rent, 

the tenant may present to the Court having jurisdiction to 
. entertain a suit tor the rent of his tenure or holding an application 
'' ''in writing for permission to deposit in the Court the full amount 
gf the money then due. 

. : Vh. old Act — Section 46 of Act VIII of 1869 (B. 0.) and jMction A of 
VI of 1862 (B. 0.) ran as follows : 

' ^ "If any under-tenant or raiyat sUall, at the niM kutolieTy for the re- 
Onpt of rents . or other place whore the rents of tho land or other immove- 
• 4 blo property held or cultivated by him are usually payable, tender payment 
, of what ho shall consider to bo tho full amount of rent duo from bun 1 ^ 
. the date of the tender to tho zemindar or other person in receipt of the tmit 
of BUdh land, and if the amount so teuderod shall'not be acooptod and a receipt in 
^ ' dull forthwith granted, it shall be lawful for tho under- tenant OT 'etsyat, 



fisc. 61 .] 


THE BENGAL TENANCY ACT. 


255 


without any suit having been instituted against him, to deposit such amount in 
the Court having jurisdiction to entertain a suit for such rent to the credit of 
the zemindar or other person aforesaid, and such deposit shall, so far as the under- 
tenant or the raiyat, and all persons claiming thi*ough or under him are concern- 
ed, in all respects operate as, and have the full effect of a payment then mado 
by the under-tenant or raiyat of the amount deposited to such zemindar or 
other person.” 

“ Under the existing law there is only one case in which rent can be de- 
posited, namely, when the tenant has tendered the rent 
Bent Oommiesion. landlord, and the landlord has refused to receive it. 

Wo have retained this and have provided for two other ‘cases : (I'l when the rent 
is payable to co-partners who have not appointed, and on behalf of whom the 
District Judge has not appointed a common manager, and the tenant is unable 
to obtain their joint receipt ; (2) when in consequenco of a disputed succession 
or other cause, the tenant entertains a bond Jide doubt as to who is entitled tq 
tho rent” — (R. C. 11., p. 12). 

Bill No. II contemplated a special officer to receive these rent deposits and 
the Select Committee reported : “Under tho existing law 
‘ ‘ there is but one case in which a tenant can deposit his 

rent in a public office, so that the deposit may operate as a payment to Ins land- 
lord, namely, when he is prepared to declare solemnly that ho has tendered tho 
rent to his landlord, and that the landlord has refused to receive it. It baa been 
found that this declaration has become a mere form, and i( is thought better to 
allow the tenant to deposit his tfent whenever ho has reason to believe that the 
landlord will not receive it and grant a receipt. It is also thought advisable 
tW a tenant should be allowed to deposit his rent in two other cases, namely 
when it is payable to co-sharers jointly, and he is unable to obtain their joint 
receipt, and no person has been empowered to receive the rent on their behalf ; 
and (2) when the tenant eiitertoins a bond fide doubt as to who is entitled to 
receive the rent. This extension of tho right to deposit rent necessitates our 
conferring on tho officer empowered to receive deposits a certain discretion not 
allowed by the present law. He is accordingly given by section 104 a discretion 
to refuse the deposit, if ho docs not think the circums^nres of the case warrant 
its^being made, and ho is further given by section 106 a discretion to pay away 
the deposit, if he thinks fit, to such one of several rival claimants as may seem 
to be entitled to it, but subject, of course, to the right of any person actually 
entitled to it to recover the amount from tho person, to whom it is so paid. 
As regards this last point, however, it will be seen that the officer will have 
power to retain the deposit if he thinks fit, ]}cnding the decision of the Civil 
Court as to tho person entitled to it ; and this latter course is doubtless that 
which he would adopt in all cases in which there might be any reasonable doubt ' 
to to the person entitled.” (S. 0. R. II). 

pill No. Ill, however, restored the jurisdiction of tho Civil Court to receifU 
WiWBmw XII deposit of rent: “We have likewise modified in some 
particulars tho provisions relating to the deposit of 
but need only mention the provision that tho deposit shall bo made in ^ 
Court having jurisdiction to entertain a suit for the rent, and the limtation ol. . 
the second ground on which an application to deposit rent may be made to easto,, 
wheiie ihe tenant has reason to believe, owing to a tender having been refused or 11' 
reoeipt withheld on a previous occasion, that the landlord will not be willing to 
receive the rent or grant a receipt.” — (S. 0. jB. II). 

Xonaut : — ^In this chapter for the meaning of the word ‘ tenant * see clause 
(S) of section 3 and also section 4. ^enure-hefiders, miyats and undor-raiyats 
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are all tenants. This chapter is headed Oe^teral provision as to rent, and there- 
fore refers to all classes of tenants, unless expressly provided otherwise. Tho 
word tenant” therefore includes a patnidar as well as an under-raiyat ; see, 
however, section 195 (c.) post The word “ under-tenant” in section 46 of Act 
VIII of 1869, B.O. was wide enough to include patni talukdars— ^(Thakoar 
Das V, Peary Mohan, 22 W. R., 431) . 

Tender : — ^A raiyat*?* tender of payment to be valid must be made by the 
recognized tenant and at the proper place, and to a person authorized to receive 
the same— (Dalichand.i>. Meherchand Sahoo, 8 W. R., 138). Where a party 
wishes to make known to a zemindar that ho has a right to a tenure, the rent 
of which the zemindar refuses to accept from him, it is not sufficient for him to 
lit the money into Oou^t in the name of the recorded zemindar along with 
is own name without stating what his claim is ; he should give distinct notice 
to the zemindar of the interest which ho claims — (Mrityunjai Sirkar v. Gopal 
chunder, 2 B. L. R., 131 ; 10 W. R., 460). 

The deposit which is contemplated by this seetion is a deposit after the rents 
have become due, whore a tenant deposited rent before it became due, ho would,, 
not be entitled to the benofic of this section. — (Taramoni v. Jeebim Inandur, 6 
W. R., Act X, 99). A party under the old law was not entitled to benefit from 
a deposit, if it was paid in without a previous tender to, and refusal by, the 
opposite party — (Kiisto Protibur v. Alladini Dasi, 15 W. R., 4). Clause (S) now 
extends the sphere of tender from the present to the past. 

The tender must bo at a proper place and to a person authorized to receive 
the rent (lean Chunder Ray v, Ehajeh Ahsanullah, 16 W. R. 79). Bee ante 
pp. 246-47. 

In making the tender a fcistako in the name of the taluk is an immaterial 
orror, specially when there is no doubt that the talukar is aware of the tender 
bein^ made — (Woomachura S^t v, Huree Prosad Misser, 10 W. R., 101). Iii 
a suit for rent, where an intorvonor who, on his own account, pleads a doposit^ 
In Court made under this section is made a defendant by the Court, the fact of ' 
hid being a defendant docs not give rise to any equity as between the plaintifE and i 
Ihe other defendants — (Groedharilall v. Chunder Persad, 21 W. R., 277). 

danse (d):— Tenants to have been in the habit of depositing in Court 
rent due to a landlord in his sole name, are not justified, without receiving 
or order to that effect, in making the deposit in the joint names of that la 
' and another — (John Rndd Rainey v. Nubokumar Mukerji, 24 W. R., 

''The bond fide of the doubt ought to be enquired. 



61 (2). The application shall contain a statement of 
grounds on which it is made ; shall state— ■ 

m cases {a) and (6), the name of the person to whose 

the deposit is to be entered, «”;>** * 4 1 

in case (c), the names of the sharers to whoiiybhe' 
due, or of so many of them as the tenant nmy 
to specify, and 

in case (d), the names of the person to whom the re^^^rai;;; 
la^ paid and of the person or persons nour 

shall be dgned and verified, in the* prescribed 


; : Moa 52 of the Code of Ciyil Proc^ure, by the t^oaut, or> 
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he is not personally cognizant of the facts of the case, by some 
person so cognizant ; and shall be accompanied by a fee of such 
amount as the Local Government, from time to time, by rule 
directs. 


The old Act: — Section 47 of Act VIII of 18G9 (B.C.) and section 5 of Act 
VI of 1862 (B.O.) provided : ‘‘ Such deposit shall be received in such Court on 
the application of the under-tenant or raiyat or his agout, made in writing, and 
on the under-tenant, or raiyat or his agent, making a declaration in the form, or 
as nearly as circumstances will admit, in the form set forth in the schedule (A) 
hereunto annexed, and the Court shall give a receipt for the same under its seal. 
If the declaration shall contain an averment which the person making the decla- 
ration shall know or believe to be false, or shall not know or believe to be true, 
such person shall be subject to punishment according to the law for the time 
being in force for the offence of giving or fabricating false evidence.” 

Schedule (A) ran thus : 

“ I, A. B., of &c., do solemnly declare that I did personally (or by my agent 
0. D.). on the da}^ of tender payment to E. F. at his MM 

Kutcheiy (or at ), the place where the rent of the lands at held 

or cultivated by me under or from the said E. F., are usually payable, of the 
sum of Rupees as and for the whole amount duo from me in respect of 

the rent of the said lands from the month of to the month of 

both inclusive. I further decltwre that the said B. F. refused to=accopt the said 
sum so tendered (or to give me a receipt in full forthwith for the same) ; and I 
do declare that, to the best of my belief, the suiUBof Rupees so tendered, 

^nd which I now desire to pay into* Court, is the full amount which I owe the 
said E. P., on account of the rent of the said Igtiids from the month of 
to the month of both inclusive, and that I owe the said E. P. no farther 

sum on account of the rent of the said lands.’’ 


1 anna 

2 annaa 
4 ,« 

6 


Application how to be stamped.-' This application must be on a Court- 
fee stamp of the value of 8 annas, if the deposit bo of more than Rs. 15. (Sched. 
'H, art. 1, cl. (5), para. 3 of Act VII of 1870.) Undei section 35 of the Court 
Act, the Governor-General in Council has declared that the proper fee to 
he paid upon the deposit, in any Court in the territories under the governmenjtv 
of the Lieutenant-Governor of Bengal, of rent not exceeding the sum of fifteen" 
Khpees shall be as follows : — 

If the amount deposited docs not exceed Rs. 2 8 
„ exceeds Rs. 2 8 but not „ 5 0 

„ 5 0 „ „ 10 0 

99 99 99 ^ 99 99 l"^ ^ 

: (^iTotifioation of the Government of India, No. 1070 of 12th February, 1874. 
gectum, 2, sub-section (3), provides that documents referring to repealed Ahli 
flic^d be co^trued to refer to this Act.) 

W^i;!Aocom:^nied by a fee as the Local Oovemment directs.— The ] 

. OT^rnment has directed the following fee : — 

S 61 (2). — For deposits of rent. — For deposits of rent under sedt^ 

4 annas for every such deposit of Rs. 25 or less, with an additioqijfij;^ 
% 'hiipiilB for ev^ry Rs. 25 or part of Rs. 25 in excess : Provided that in no caae^ 
the fee exceed the sum oi Rs. 5.” 

Idlhitation in case of deposit.— See Art. 2 (l) of Schedule III and nbieiii 
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62. (1) If it appears to the Court to which an aj^plioation is 

made under the last foregoing section that the 
o^TfOTrent^poriteJ applicant is entitled under that section to de- 
tobeavaiidaoqmttanoe. receivc the rent aud give 

a receipt for it under the seal of the Court. 

(2) A receipt g'iven under this section shall operate as an ac- 
quittance for the amount of the rent payable by the tenant and 
deposited as aforesaid, in the same manner and to the same extent 
as if that amount of rent had been received — 

in cases (a) and (6) of the last foregoing section, by the person 
specified in the application as the person to whose credit 
the deposit was to be entered ; 

in case (c) of that section, by the co-sharers to whom the 
rent is due ; and 

in case (d) of that section, by the person entitled to the rent. 

If it appears to the Court, &C. — Apparently the Coart will have to be 
satisfied of the grounds under which the deposit is made, by affidavit oi* other- 
wise. The declaration itself may be ti‘eated as *tn affidavit, and the Court’s 
duty will have simply to see whetluir the petition discloses the grounds mention- 
ed in section 61. Possibly the depositor ought to be personally examined. 

In the Statement of Objects and Reasons Bill No. 1, it was stated : TJiis 
extension of the right to deposit rent iieces.sitates our conferring* on the officer 
empowered to receive deposits, a certain discretion not allowed by tho present 
law. He is accordingly given 'by section 104 (62), a discretion to refuse the 
deposit if he does not think the circumstances of the case warrant its being 
made.” 

63. (1) The Court receiving the deposit shall forthwith 
woMfloaMon ot receipt causc to bc affixcd iu a cousplcuous placc at the 

ofdepofit. Oourt-hou.so a notification of the receipt there- 

of, containing a statement of all material particulars. 

(2) If the amount of the deposit is not paid away under the 
next following section, within the period of fifteen days next 
following the date on which tho notifiication is so affixed, the 
Court shall forthwith — 

in cases (a) and (5) of section Gl, cause a notice of the receipt 
of the deposit to be served, free of charge, on the , 
person specified in the application as thewpersqn to‘ 

. whose credit the deposit was to be entered ; 

in case (c) of that section, cause a notice of the receipt nf 
the deposit to he posted at the landlord’s village-oflice 
or in some conspicuous placc in the village in which the 
holding is situate ; and 

in c^Mc (rf) of that section, cause a like notice to be seryed. 
of charge, on every persop wheftt icai^ii to 

helmve dainw or is entitled to the deposit. 
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Th6 old Act Upon receiving the money so deposited, the Court 
shall issue a notice to the person to whose credit it has been deposited, in the 
form set forth in the schedule (B) hereto annexed ; and such notice shall be 
served by the Court, without the payment of any fee, either upon the pei*son to 
whom it is addressed, or upon his naib, gomastah or other agent, and in the 
absence of any such agent, it shall be served by sticking up a copy of the same 
in the said Court, and another copy upon the Mill Kntch^ry for the receipt of rents, 
or other place where the rents are usually paid for the land in receipt of which 
the money has been deposited.” (Section 47 of Act VIII of 1869 B. C., and 
section 5 of Act VI of 18(52 B. C.) 

Bub-section (l) : — The provision about affixing a notification in the Court- 
house is new. 

Bub-section (2) : — Tho notice under this sub-section can issue only fifteen 
days after the notification in sub-section fl) is affixed in tho Court-house. 

In CdiSeS (a) and (h) of section 61 : — In these cases the old law gave three 
modes of service of notice : (1) pcrsomilly, or (2) upon an agent or naib orgomasta, 
and (3) by sticking it up in the Court-house and the Mai Kutchery. The present 
section sooms to recognise only personal service. Tlie word ‘ person* can of course 
cover a * recognized agent * who would stand for the i)rincipal, {vide section 187 
post)^ but a service by sticking tlio notice in the Mai Kutchery will not be suffi- 
cient. 

• 

In case (<?) of that section .—The only mode of service necessary is to stick 
up the notice in the village-office or Md.1 Kutchery. 

In case of that section .—This also conteutplates personal service or at 
best service on recognized agents. In a deposit •under this clause tho Court will 
have to take evidence or trace otherwise the persons who claim or are entitled 
to the deposit. The best course possibly would be to insist upon the depositor 
to name in his application the persons who may liavc rival claims, or the persons 
whom he bond fide believes entitled to tho rent, and then to issue notice upon 
such pereons. 

Bcrvice of notice- — The Local Government has framed the following rule 
regarding the service of notice under sub-section (2) 

“ Section 63 (2). — In cases (a), (6) and (d) of section 01 herein referred to, 
the notice of the receipt of the deposit shall be served by forwarding the notice 
by peat in a letter registered under Part III of the Indian Post Office Act, 11866, 
or, whore the Court may deem it necessary, in the manner proscribed for the 
service of a summons on a defendant under the Code of Civil Procedure.** 

64 . (1) The Court may pay the amount of the deposit to 
■ * ^ any person appearing to it to be entitled to 

deposit. tho same, or may, it it thinks fit, retain the ; 

amount pending the decision of a Civil Court as to the person so 
entitled. ^ 

(2) The payment may, if the Local Government so direct, ' , 
be made by postal money-order. 

0) If. no payment is made under this section before the 
expiration of three ye^ from the date on which a deposit is 
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nuiide, the amouait dq>osited may, in the absence of any order of 
a Civil Court to the contrary, bo repaid to the depositor upon his 
application, and on his returning the receipt given by the Court 
with which the rent was deposited. 

(4) No suit or other proceeding shall be instituted against 
the Secretary of State for India in Council, or against any officer 
of the Government, in respect of anything done by a Court re- 
ceiving a deposit under the foregoing sections ; but nothing in 
this section shall prevent any person entitled to receive the 
amoirnt of any such deposit from recovering the same from a 
person to whom it has been paid under this section. 

The old Act : — “ If tbe person to whom such notice is issued, or his duly 
anthm^ed agent, shall appear and apply that the money in deposit bo paid to 
him, it shall be immediately made over to liim.” (Section 47 of Act VIII of 
1869 B.O.\ 

Sttb-^OCtion (1): — In cases (a) and {h) and (c) of section 61, the Court 
will have no difficulty to determine the persons to whom the payment is to be 
made. The amount deposited will as a matter of course go to the persons named 
by tho depositor in bis 'applications. In those pasos the section does nob contem- 
plate that if a stranger not mentioned by tho depositor applies for money, tho 
Court can enquire into his righ^, and if satisliod pay him tho amount. 

In case (d) only, when there is a hond fide doubt as to who entitled to tho 
money, the Court will have to deter mine the person so entitled. The enquiry, 
however, will only bo a summary one and not final, because bub-soction (4) con- 
templates a regular suit against the decision upon this enquiry, Tho safer 
course in a case like (d) would therefore be to refer the parties to a regular suit 
in a Civil Court and withhold payment fill its decision. 

Sub-section (2) : — A system of payment thi’ough money-order will require 
the direction and not merely sanction of the Local Government. • 

Sub-section (3) : — This will cause some difficulty. Tho provision does not 
say tiiat after the lapse of three years, the deposit will be considered as belonging 
to the depositor and not to the person in whose favour it is made, but it simply 
says that ib may be paid back to the depositor upon his application, &c. Alter 
tho lapse of three years, if both the landlord and the tenant claim the money, 
to whom is it to bo paid ? It is often a custom in some districts with the zemin- 
dars, for instance at Patna, to sleep over tlieir deposits for more than three 
years, and to apply for the Accountant- Gencrars sanction when they want to 

thta. A deposit in Court or with tho Government is not barred by tho 
law of limitation (vide articles 00, 62, 163, 145, of Schedule II of the Limitation 
Aof). The person in whose favour the deposit is made may claim it from the Court 
even after three years. Again, against whomsoever this amount is paid under 
sub-section (3), the other jjarty will have a right of suit under sub-section (4). 

lu the absence of any order of a Oivil Qpurt to the contnuy.— In all 

ceees in which a tender is pleaded, the Court which decides the question should 

an order as to whom the deposit is to be paid back. 
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Arrears of rent. 

See the definiiiou of “ an arrear” in clause (3) of section 54 ante and the 
notes given thereunder. 

Lwdlord and Tenant : — In order to succeed in a rent suit it must he 
shown that the relationship of landlord and tenant exists between the parties. 
We have shown in pp. 3 — 12 ante how that relation arises, and how it is deter 
mined It is necessary to refer to some other incidents bearing on that relation. 

In a suit for arrears of rent plaintiff must show that lliere was some contract 
Beoeiptof rent proves to pay rent entered into by defendant. This may be 
that relation. shown either by the evidence of some specific contract, or 

by evidence of previous payment from which a contract could be inferred — 
(Luchmeeput Doss v. Sheik Enyet Ali, 22 W. R., 346). In the course of the 
judgment in this ease, Ainslie, J., observed that, “ although there may not have 
been specific contract to pay rent, still the plaintiff would be entitled to a fair 
compensation for use and occupation of land ; but this will hardly help the 
plaintiff, because there is absolutely no evidence as to what would be a fair com- 
pensation for the land, except the evidence of previous payment of rent, which has 
been rejected as not trustworthy. Although the Court need not be strict to tie 
the plaintiff down to the exact form of his plaint, yet when he seeks to introduce 
any change ho must show that the view of matters which he now puts forward 
was one which has been really in the contemplation of the parties, so that they 
had an opportunity of bringing forwai'd evidence on the point, and that the evidence 
on the record was really directed to the substantial cause set up.*^ Compare 
Lukheekanta IJas v, Sumeoruddiii Luskur, 21 W. R., 208, F. B. In another 
case it has been held by Phear, J., that the claim of the plaintiff to recover rent 
from the raiyat whom he sues must stand upon eno or other of the two grounds, 
namely, either the raiyat by payment of rent on previous occasions or otherwise 
has admitted himself to bo bound to pay rent to the plaintiff personally, or the 
plaintiff must show that he has come by purchase or some sufficient mode of 
transfer into the place of those persons who had previously the right to receive, 
and be paid the rent by the defendant raiyat.” Further on the learned Judge 
says that a party who has been in possession by receiving from the occupant 
raiyat the entire rent payable in d^espect of the land, or by virtue of any ac- 
knowledgment from him that he was occupying tlic land as the said party’s 
tenant at a definite rout, has a right to claim rent from the raiyat as his personal 
tenant apart from any title to the property on which ho relies — (Bhyro Sing v* 
Rajah Leelauand Sing Bahadur, 21 W. R., 153). A lessee may sue the under- 
tenants and recover rent from them without proof of his previous I’eceipt of rent. 
He is entitled to a rent decree if he can show that his lessor was in possession 
by receipt of rent. For his possession is in the eye of law a mere continuation 
of that 0f his lessor. A purchaser of a zemindari is entitled to all the rents 
accruing due from the date of his purchase ; and if the tenants or raiy|i,ts^ after 
having had notice of his title, choose to continne to pay their rents to, or for the 
use of, the former proprietor, they do so at their peril, and cannot plead such 
payments in answer to a suit for rent by the new owner. The notice may be 
either actual or symbolical, which last is usually given in this country by 
placing a bamboo on the land — (The Collector of Rajshahye v. Haro Sundarf, 
Sp. W. R., Act X, 6). A landlord who was registered as owner of the land in 
respect of which he claimed font, sued the occupier for such rent but wras only 
able to prove the fact that he was the registered owner, and was unable to i^ow 
that the lolation of landlord and tenant existed, so that he had a goo!^ title io the 
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estate of which he* was the registered owner. It was held that the suit was 
rightly dismissed. — (Ramkisto v. Sheik Hurain, 1. L, R., 9 Cal., 617). 

Bat the relation will not exist between a raiyat and a zemindar until the 
m j u j former has obtained possession — (Bharat Ghnnder v. 

Osoomuddin, 6 W. R., Act X, 6C). Delivery of possession 
peoceAil posaeasion. being a condition necessary for the maintenance of an 
action of rent, it is necessary for the laudloid to show that the tenant was able 
to receive possession — (Hunsh Chnnder v. Mohini Mohan, 9 W. R., 582 ; Duller 
Lalit Jha, 3 B. L. R.^ App. 119). In every agreement to have land, there is 
an implied contract that the lessors will give peaceful possesvsion of the land 
leased to the lessee — (Munco Duit v. Campbell, 11 W. R., 278). It is not 
necessary for the lessee to apply to the lessor to bo put in possession — -.(Munoe 
Dutt V. Campbell in review, 12 W. R., 149 ; Radhanath v, Jai Sand or, 2 C. L. R., 
302). See, however, section 108 of the Transfer Property Act which runs 
thus : — “ In the absence of a contract or local usage to the contrary, the 
lessor and the lessee of immoveable property as against one another, respectively, 
possess the*rights and arc subject to the liabilities mentioned in the rules next 
following, or such of them as a.ve applicable to the property leased ; — (a) The 
lessor is bound to disclose to the lessee any matei'ial defect in the property, with 
reference to its intended nse, of which the former is, and the latter is not aware, 
and which the latter could not with ordinary care discover. (6) The lessor is 
bound on the lessee’s request to put him in possession of the property, (c) The 
lessor shall bo deemed to contract >\rith the lessee that, if the latter pays the 
rent reserved by the lease and performs the Contracts binding on the lessee, he 
teay h^d the property during the time limited by the lease without intenmption. 

S^efit of such contract shkll be annexed to and go with the lessee’s interest 
such, and may be enforced by every person in whom that interest is for the 
’^hole 05 any part theranf front time to time vested, (n) If the lessee becomes 
aware of any proceeding to recover the property or any part thereof, or of any 
encroachment made upon, or any interference with the lessor’s rights concerning 
such property ho is bound to give, with reasonable diligence, notice thereof to the 
lessor.” A landlord is further bound to maintain his tenant in possession, and he 
is not entitled to recover rent, if the tenant is interrupted or disturbed by him or 
by any person claiming through him, or paramount to him. Thus by granting 
a later Ictvse he makes himself responsible for any loss that may be occasioned to 
the tenant in possession under a prior lease. — (Gobinda Chand v. Mun Mohan, 
14 W. R., 43). So when he interferes with the possession of his tenant by in- 
ducing his under-tenants to pay rent to him, his interference amounts to dis- 
possession. — (Hoymobuty v. Sri Krishna, 14 W. R., 68) ; or if he takes posses- 
sion by a soezwal (Donzello v. Giidhari Sing, 23 W. R., 121). Eviction by title 
paramount to that of the lessor is a good answer in a suit for arrears of rent. 

” According to the English Law, * if the lands demised be evicted from the ten- 


ant, or recovered by a title panimount, the lessee is discharged from the fiayment 
of the rent from the time of such eviction,’ and if he is evicted from part, the 
rent is to bo diminished in proportion to the land evicted. It is laid dowii in 
Bacon’s Abridgment, Tit. Rent (m) where a lessor enters forcibly into. , part of 


paeons AoriQgmeni, jnc. item where a lessor enters lorcibiy into., part ot 
the land, there are variety of ojpinions whether the entire rent shall not be stifle 
pnded during the continuance of such tortious entry, and it seems to be the 
better opinion and the settled law at this day, that the tenant is discharged from 
the payme nt of the whole rent till he be restored to the whole posseflsioto, that no 
man may bo cacouraged to injure or disturb the &uant in his possession, whmii 
^ ^ ^ P^^ct and defend, and it baa been held 

that when a lessee is evicted by title paraeiount to that of his lessor, an appor^ 
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tiQument of rent maj^ take placo in an action brought for tho*rent. It appears to 
me that tho onus is in the lessor, or who claims to be entitled to an apportion* 
ment to show what is the fair rate of the lands out of which the tenant was not 
evicted . — (Per Peacjook, 0. J., Gopanand r. Lalla Gobind Porshad 12 W, B. 109 ; 
Brajanath v, Hiralar, 1 B. L. R., A. G. 87, 10 W. B., 120). But if tho tenant is 
disturbed by tho wrongful act of a stranger, tho landlord’s right to receive rent is 
not affected. The tenant may proceed against tho trespasser under law-^( Gobind 
Oh under v. Krishna Kailt, 14 W. R., 273). The right to rent, however, ceases, 
if the tenant is dispossessed by a stranger who has a good title, the lessor having 
none. This principle is recognised in Runglal v. Lalla Rudur Pershad, 17 W. 
B., 386. 

Tenant cannot deny landlord’s title : — The principle is once a tenant, 
always a tenant.” This has been enunciated and embodied in section 116 of 
tho Indian Evidence Act which runs thus : No tenant of immoveable property, 
or person claiming through such tenant, shall, daring the continuance of the 
tenancy, be permitted to deny that the landlord of such tenant had, at the begin- 
ning of tho tenancy, a title to such immovable property, and no person who 
came upon any immoveable property by the license of the person in possession 
thei'eof, shall be permitted to deny that such person bad a title to such possession 
at the time when such license was given. 

See Taylor, sections 88-9. But where A had executed a kabuliyut to B,‘the 
zemindar, and B subsequently granted a putni lease to C, who owed A for rent 
upon the kabuliyut executed iu« favour of A, A admitted tho execution of the 
kabuliyut but pleaded that B was only a benamidar for her husband ; it was 
held that it wajj open to A to prove his plea. — (Donzell v, Kodarnath, 7 B^ 
720, 722 note; 20 W. B., 352). Sor a tenant who pays rent to a person aAjr 
believing him to be the landlord's representative, Js not estopped from showing the 
want of title in that person — (Banco Madhub v. Thakiir Das, B. L, B., F, B., 588 
6 W. B., Act X, F. B., 71). The learned Chief Justice observed in this case: 

“ But even if the widow had been in receipt of her husband’s share of rent, — 
that is to say, if after her husband’s death the tenant had paid rent to her—' 
speaking for myself alone, I should have been of opinion that neither she nor her 
grantee would be entitled in this suit to recover tho rent after the will of her 
husband was established and her title disproved. According to English Law, if 
a wft-n talces land from another as his tenant, he is estopped from denying the 
title of that person. But if he takes land from one pci*son and afterwards paye 
reut to another, believing that other to he tho representative of tho person from 
whom he took the land, ho is not* estopped, in a suit for rent subsequently becoming 
due, from proving that the person to whom he so paid rent was not the legal re» 
presentative of the person from .whom he took. For example, if a man pays rent 
to another, believing him to be the heir-at-law of his deceased landlord, and after- 
wards discovers that he is not the heir-at-law, or that the landlord left a will^ 
the tenant in a suit for subsequent arrears of rent, would not be estopped from 
showing that he paid the former arrears under a mistake, and. that the person to 
whom he so paid had no title. The admission of a man’s representative ohai^ 
ter by payment of rent to him is not conclusive, although it may amount to pnn^ 
/acts evidence. It is like all primd facie evidence, liable to be rebutted ahd t1^ 
tenant is not estopped from rebutting it, if he can.” So in Banee TiUesvv^ , tr/ 
Bani Ashmed, 24 W. B., 101, the Court remarked : “ It has been said 
^intifi has already recovered a decree for rent against the ancesW 
defendant for a previous year, and he is therefore estopped from denying the mtle 
of the plaintiJf who has thus become hi| zenundar. This contention is not cor* 
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feet. If the tenant had been installed in possession by the plaintiff, u e., if his 
tenancy had been created by her, no donbt if he ’would not have been competent 
to question the title of the alleged assignee of his admitted landlord, and I do 
not know of any principle of law which prevents him from doing so.” So a re- 
ceipt of rent in which the zemindar styled himself “ Zemindar of 4 annas ” but 
which showed that the raiyat did not pay the zemindar the full 4 annas' sliare of 
rent was held not to estop the raiyat from questioning the landlord's title-— (25 
W- R., 69.) Section 116 of the Evidence Act show that though the tenant is not 
permitted, during the continuance of his tenancy^ to deny that the landlord had 
at the beginning of his tenancy^ he is at liberty to prove that such title has ceased 
to exist (Same and Co. w. Rashamayi, 14 W. R., 85 ; Gopanand v, Gobinda 
Prosad, 12 W. R., 109), or that his hindlord had no title before the commeiicement 
o| the tenancy where the tenant was in possession before, and he gave a kabu- 
liyat to a person claiming a derivative title from the last owner, he is not estopped 
from disputing the title of that person. The Court observed : “ The words * at the 
beginning of the tenancy ’ in that section can only apply to cases in which the 
tenants are put into possession of the tenancy by the person to whom they' have 
attorned, and not to a case like the present, where the tenants have previously been 
in possession. Possession in this case was really from the raiyat defendant to 
the plaintiff, and not from the plaintiff to the defendant. Further it cannot be 
said that there was any such contract between the parties as would estop the 
defendant from denying the plaintiff’s title inasmuch as no consideration was 
given. Had the plaintiff inducted the defendant into possession, the giving of 
possession would have been the consideration, ffut the defendant was in possession 
oefore, and all that he did was to give a bibuliyut to a person claiming deri- 
, ,yative title from the last ownei^. This title the defendant now wishes to dispute, 
laud we think that ho is entitled to do so ” — (Lai Mahomed i>. Kallanis, I. L. R., 
11 Cal., 519). But if the new landloi-d does not claim through any derivative 
title from the former owner, but sues upon a kabuliyat executed by the tenant in 
possession, will this decision apply ? I think it will, because the words ‘ at the 
beginning of the tenancy ' means the beginning of the tenant's tenancy, and not 
the introduction of a new landlord. ” The admission in the kabuliyat will then 
operate as an admission but not as estoppel. In a suit to eject a tenant holding 
over after the expiration of the lease, it is not competent to the tenant to set-up 
that his landlora, the plaintiff, holds under an invalid lakheraj, and that the 
zemindar, and not the plaintiff, is entitled to the land. — (2 Hay, 473 ; Marshall, 
377). 

Fossession of tenant not adverse to his landlord.— Where the relation- 
ship of landlord and tenant once been proved to exist, the principle of ‘ once 
a tenant, always a tenant * will apply, and the tenant will not be * allowed to set 
up au adverse right. The mere non-payment of rent, though for many years, is 
not sufficient to show that the relationship has ceased, and a tenant who is sued 
for rent and contends that such relationship has ceased, is bound to prove that 
fact by some affirmative proof, and more specially is he so bound when he does 
not expressly deny that he still continues to hold the land in question in the 
suit— (Eungalal v. Abdul Guffur, I. L. R., 4 Cal., 314 ; Poreshnarain e. Kashi 
Qhunder,^ I* L* R. 4 Cal., 661 ; Qrish Chuuder v. Bhugwan Ohunder, 13 W. R., 
191 ; Trailokya v; Mohira Chunder, 7 W. R., 410). So where A holds under B’s 
twoant, his possession is not adverse to B, and if he oontinnes to hold, the pre- 
is that he holds as befor0.-~(Bungsraj V* Mohunt Meghlal, 20 W. E., 
But should A set up a title to any portion of the property and obtain a 
dMfee against B's alleged tenant, that w^uld give B a cause of action agiunst 
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A. — {Ibid). Similarly if the tenant openly sots up an adverse title and holds 
adversely, limitation runs. — (Hnronath v. Jogendra Ohunder, 6 W. R., 218.) In 
a suit for possession of land brought against a tenant who is really a trespasser, 
the defendant, by merely alleging tenancy in his written statement, does not 
preclude himself from pleading linxitation. — (Dinamaji v. Dui'ga Prasad, 21 W. 
R., P, B. 70 overruling 7 W. H., 395). But in a suit for possession, where the 
defendant admits tenancy and there is no finding to thp contrary, the Court can- 
not regard his possession as adverse, and apply the law of limitation, oven if the 
plaintiff has not liad khas possession for twelve years — (Dooleo Chand v. Sham 
Bihari, 24, W. R., 113). 


Forfeiture of rights by denial of landlord's title.— The doctrine of dis- 
claimer has been discussed at pp. 10-12, 139-110. 


A registered owner under Act VII of 1876 (B.O.).— The more fact that 
A rturnnr ^ pcrsoii IS Tcgistered as owner under Act VII of 1876 

^ * (B.C.) does not entitle him to recover rent where his title 

is denied — (Ram Kristo Das (Mahalanavis) v. Sheik Harain (Mahmad Jan), 
I. L. R., 9 Cal., 517 ; 12 C. L. R., 1 11). “ That section (section 78 of Act VII 
of 1876 (B.C.) says,” observed in this case the learned Chief Justice, “ that no 


person shall be bonud to pay rent to any person claiming such rent as proprietor 
or manager of an estate or revenue-free i>ropei*by iu respect of which he is re- 
quired by this Act to cause his name to bo registered, or as mortgagee, unless the 
name of such claimant shall have been registered under this Act. It is conten- 
ded that under the provisions of*that section, the registered owner of a revenue- 
paying estate has a right to sue the tenants for rent, although he has not entered 
into any contract with them, and although he cannot prove a good title to the 
estate of which ho is the registered owner. Wo think that the section does not 
say or mean anything of the kind. It is true thht the owner of the estate cannot 
sue for rent, ujiless he is reyisfered ; but it by no means follows that ho who is not 
the true owner can sue because ho is registered. The point is very clear and has 
been decided by this Court on several previous occasions. Speaking for myself 
I heartily wish it were the law that the registered owner, and the registered 
owner only, was entitled to sue the tenants for rent ; and that, nob only as re- 
gards revenue-paying, but all other estates. Ujifortunately, however, that is not 
the law at present ” — Vide however ’section 79 of Act VII of 1876 B.C. and 


section 60 of this Act. 


Mortgagee : — A mortgagee who has foreclosed his mortgage is not enti- 
tled to recover rent from a tenant of the property from the date of the foreclosure 
but from the date on which ho has perfected his title and the tenant has uotiop 
of his having done so— (Raisuddin v. Khoda Newaz, 12 C. L. R., 479). 

Gan a cosharer sue for rent : — A suit for a share of an arrear or arrears of 
rent by a person entitled to such shai*o cannot be treated as a suit for an arrear 
or arrears of rent within the meaning of this section — (Hnrishchunder v, Jogn- 
dnmba Daai, 16 W. R., 61). In this case a suit against patnidars under Act X 
of 1859 to recover half the rent mentioned in their kabnliyut having been dis- 
missed on the objection that the plaintifE's co-sharer had not been jmned as co- 
plaintiff, and that the judgment having been upheld in appeal, the plaintiff 
brought a fresh suit under Act X making the co-sharer a defendant. De&ndants 
again objected that the question* as to plaintiff’s share being still open it could 
not be decided in the Collector’s Court. That suit was also dismissed and the 
dismissal uphold in appeal. Plaintiff then brought her suit in the Civil Court. 
34 
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It was held that section 29 of Act VlII of 1869 was not applicable to this snit, 
which was for a fractional share of certain arrears of rent after determination 
of a question raised by defendants for their own purposes and came under the or- 
dinary Procedure Code, Act VIII of 1859. So it has been held that an undivided 
co-sharer cannot maintain a suit for arrears of rent against the joint tenant, in the 
absence of the other oo-sliarers, unless tho raiyat paid or agreed to pay his rent 
separately— (Dinabundhog v. Dinanath, 19 W. R., 168 ; Musst. Lalun v. Heraraj, 
20 W. R., 76 ; Gunganarain v. Sharoda, 12 W, R., 30 ; Srimisser v. Orowdy, 
16 W. R*, 243 ; Indramoni e. Suroopchuiider, Id., 395 ; Haradhun v. Ram, 17 
W. R., 414 ; Suphoonissa v. Moheshch under, Id., 452 ; Bhyru v, Gungaram, Id., 
408 ; Hurkishore v, Joogulkishore, 16 W. R., 281 ; Ramjoy v. Nagur Gazee, 6 
W. R., ActX, 68; Benoemadhub v. Thakoordass, G W. R., Act X, 77, ,P. B.). 
Per contra it has been held that shareholders whose shares aro clearly ascertain- 
ed may sue for their respective shares of tho rent payable to them without add- 
ing the other co-sharers as parties — (Amrit w. Syed Hydor, Sp. W. R., Act X, 
63; Mahomed v. Musst. Mughy, 1 W. R., 253 ; Nanoo v, Joomuklal, 18 W. R., 
376) ; and that one of two co-sharers may sue for rent, making the other a de- 
fendant in the suit — ( Jagudumba v. Haran, 10 W. R., 108 ; Hurish v. Jagudumba, 
16 W. R., 61). Amidst this conflict of opinions, a case was lately referred to a 
Full Bench. In delivering the judgment of tho Full Bench, Mr. Justice Jackson 
observes : “ There is a class of suits in which I have on several occasions ex- 
pressed an opinion that the plaintiff is not entitled to sue separately, that is to 
say, where several persons being jointly entitled to receive rent from a raiyat, 
and having been accustomed to receive such 3*ent jointly afterwards, one or 
more of them brought separate suits against such raiyat in respect of their 
separate shares. In those oas(?S it was held that the nature of the conti*act or 
holding being such that the l aiyafc was accastomod to pay his rent in one sum to 
the joint agent of the ownersf ho ought not to be haiussod by being sued 
in several suits in respect of the portions of the same claim. Here the case 
is difEererit. The owners, it is true, have been accustomed to collect tho 
rents jointly (at least 1 understand that to bo the finding) and by a joint 
agent ; but the parties who have been made defendants along with the myat 
had subsequently taken from the raiyat, with his consent, their ov\rn separate 
shares of the rent, and the suit which the plaintiff brought was in effect a 
snit to recover 4 in airear, which arrear corresponded with his own share of the 
rent which the raiyat had vexatiously and collusively refused to pay.'* Further 
on, the learned Judge remarks that, “in point of fact, the conduct of the defendant 
was not that of a raiyat who complained of being subjected to several soits in 
respect of oue claim, it was that of a raiyat entering into a collusion with two 
out of three co-sharers for the purpose of depriving the third. Under these 
circumstances it is difficult to see what other course was left to the ’ plaintiff 
than to sue these parties in order to recover that which was justly due to her 
and to her alone : I therefore think that the suit was properly maintainable 
(Doorga Churn v. Jam]:>a, 21 W. R., 46, F. B.). In a later case it has been held 
by Couch, C. J., that when rent is due by a tenant to several co-sharers it consti- 
tutes a debt from the tenant to the landlords jointly, and that no one of those 
landlords has a right to treat a part of the rent as a separate debt due to him* 
The rent ought to be sued for in one suit, and the persons jointly entitled to re- 
ceive the rent ought to be tho plaintiff. If a co-sharer, desiring to bring a suit 
for. rent due, cannot join the others as plaintiff, with their consent he may olaim 
tbe rrhele of the rent which is due and ask the Court, under Act VIII of 1869, 
seetion 73, to make the other co-sharers plaintiffs with him— (Tara Chand ^ 
Mundle, 22 W* B., 394 ; Koyburtoj . Shoshi Mohan, 22 W. B*, 626 ; Bihar-’ 
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lall V* Badha Nath, Id., 229). Where tenants hold land by different agreements 
the zemindar has no right, without their consent, to break up existing holdings and 
redistribute lands so as to alter the extent and nature of the holdings — (Eahamnd- 
dy V. Poomo Chunder, 22 W, R., 336). Where a tenant, knowing that a oo- 
proprietor has been in possession of a share for a very long time, and after 
distinct notice paid rent which belonged to the said sharer to another person who 
had no title at all, it was held that a suit by that singly proprietor for his share 
of the rent was maintainable — (Dino Bnndoo w. Ooma Churn, 23 W. R., 53). A 
suit by a sharer in a taluk against a raiyat for an aliquot part of the rent wherein 
plaintiff made her co-sharers defendants, as they had resisted her right to have 
any share of the rent at all, should be treated as a suit on behalf of all the 
shareholders collectively — (Mookhoda Sundari v. Kareem, 23 W. R., 11, pet 
Phear, J. ; Brojo Kisliore v. Oma Sundari, Id. 37). A suit for rent cannot be 
maintained under the Rent Law where the defendant is himself a co-sharer in 
the same estate but not an ordinary tenant — (Diuabnndhoo v, Dina Nath, 19 
W. R., 168). It has boon held that such suits will lie in Civil Courts under the 
ordinary Civil Procedure Code— (Syed Hyder v, Omrit, Sp. W. R., Act X, 42 ; 
Mithun Lai v, Shaik Nadur, 1 W. R., 53 ; Huro Chunder v. Obhoy Chum, 2 
W, *R., Act X, 72). The legal position of co-sharers in an estate occupying 
separate portions in it is, that eacli possesses and holds in respect of his 
several rights to enjoy that which is his own. If one holds a portion larger than 
his share, the inequality may be rectified by a partition, or if a dispute arises on a 
division of the annual profits it may bo adjusted in a suit for an account ; but 
such a suit is not cognizable iiiidtr the Rent Law. But where a co-sharer occu- 
pies a larger portion than his own share, by renting the land he occupies 
from one or more of his co-sharers, he may bft sued for that rent under this 
Act by the person or persons with whom he engaged. Separate rent suits may 
be brought by each of his co proprietors if there is an agreement, express or 
implied, to pay separately to each his share of rent — (Kalee Pershad v, Shah 
Lutafut Hossein, 12 W. R , 418 ; Gobind Coomar v. Manson, 23 W. R., 152.) 
If ijmali property is let io a tenant at an entire rent, the rent is due in its 
entirety to all the co-sharers, and all are bound to sue for it; no one co-sharer 
can sue to recover the amount of liis share scpamtely whether the other co- 
sharers are made parties or not. But if the land demised ceases to be ijmali, 
and different portions of it become the property of different owners, any one of 
the owners, may sue for so much of the rent as he considers himself entitled to, 
making the other owners parties to the suit. Where co-sharers of ijmali land 
let to a tenant at an entire rent brought a suit against their tenant to recover 
their proportionate shares of the rent, and made the other co-sharers defendants, 
avowedly for the purpose of obtaining an adjudication of their title as between 
themselves and the defendants other than the tenant, Held, that as the area of the 
property bad not been divided, as the rent had always been paid in its entirety, 
and as the title of all the co-sharers remained ijmali, the suit would not lie^ 
(Annoda Chnrun f>. Kali Kumai’, I. L. R., 4 Cal., 89) Whore it has been 
aA:*angcd between the co-sharers of an estate and their tenant, that he shall 
pay each co-sharer his proportionate share of the entire rent, each co-sharer may 
bring a separate suit against the tenant for such proportionate share* In the 
absence of such an arrangement no such suit can be maintained. Such an ar- 
rangement may be evidenced cither by direct proof or by usage from which its 
existence may be presumed, and is perfectly consistent with the oontimianic^ of 
the original lease of the entire tehure-^(Gnni Mahomed v. Moran and 
Prosed Mytie c. Joy Narain, I. L. R., 4 Cal., 96 ; P. B.) Where a tenani 
who hdd under co-sharers, to whom he ^had been aceustomed to pay his vent 
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jointly, was sued one of the co-sharers, the others being made parties to the 
suit, and pleaded that he had paid the rent to his co-dofendants who admitted 
receipt thereof, it was held that the suit should be dismissed, the remedy of the 
co-sharer who has not received his share of the rent being against his co-sharer, 
not against the tenant — (Ahamuddin Grish Chunder Shamunt, I. L. R., 4 Cal., 

350). A co-sharer, on the allegation that a tenant, in collusion with the rest of 
the co-sharers in the estate, had withheld payment of his rent (hitherto paid 
jointly to all the co-sharers) brought a suit for the recovery of his share of the 
rent, making the tenant and all the colluding co-sharors dcifendants in the suit : 
It was held that the suit was maintainable under the Full Bench decision of 
Doorgachurn Surma v. Jumpa Dasi, 12 B. L. R., 289 ; 21 W. R., 46 — (Jadu DaiEl 
V, Sutherland, I. L. R., 4 Cal., 556). A sale of a share in a tenure, let out to a 
tenant in its entirety, does not of itself necessarily effect a severance of the 
tenure or an apportionment of the rent ; but if a purchaser of the share desires 
to have such a severance, he is entitled to enforce it. If he takes no stops for 
that purpose, then the tenant is justified in paying tlic entire rent to all the 
parties jointly entitled to it. But if the purchaser desires to effect a sevei*anco 
of the tenure and an apportionment of the rent, he must give the tenant due 
notice to that effect, and then if the parties cannot agree to an apportionment, 
the purchaser may sue the tenant for the purpose of having the rent apportioned, 
malang all the other co-sharers parties to the suit — (Ishwarch under v. Ram 
Krishna, I. L. R., 9 Cal., 902 ; F. B., 6 C. L. R., 421). The plaintiff, alleging 
himself to be a 14-anna shareholder in a zomiudari, sued for proportionate 
share of the rent due to him as such sliarchdldcr — tlic otiicr co-sharers were 
made defendants, but did not contest the suit : It was held that inasmuch as it 
had been shown that the tonanf-dofendant had, on previous occasions, paid the 
plaintiff rent separately, though not in tlic proportionate shave now demanded by 
him, and it being further to bo pi^jsumed that the co-shares admitted th(j plain- 
tiff’s claim, such suit would lie — (Gunganaraiu Sircjar v. Sreeriath Baiicrji, 1. L., 
R., 9 Oal., 315 ; 6 C. L. R., 16). Where on the consent of all the shareholders, 
landlords, a tenant in a undivi<led property has agreed to pay the different 
sharers the rent of the tenure in proportion to their respective sharers, and can 
be and has been sued for the rent of a particular share, it is not open to such 
tenant to cease from pajdng the proportionate fraction of the rent due in accor- 
dance with his agreement, except on the consent of tho owner of that particular 
share. Where co-sharers in an undivided property acquiesce in a decision declar- 
ing one of their number the owner of a recognized share in such property, it is 
not open to a tenant (who had previously agreed to pay his rent in accoi^ance 
with the sharers of the respective part-owners) to refuse payment of the propor- 
tionate sliare of the rent claimed by such co- sharer as the owner of tho recog- 
nised share, simply on tho ground that he had never before paid rent so propor- 
tioned to such co-sharer — (Lootfulhuck v. Gopal Chunder, I. L. R., 6 Oal., 
941 ; 6 0. L. R,, 402). Where one of a number of co-sharers of certain 
property, the rent of which was paid by the tenants to a person acting as agent 
of the co-sharers, from whom they received it in proportion to their rcspectire 
shares, brought a suit against the tenants for arrears of I'ent, and it ap- 
pealed that the agent liad boon dismissed by tho other co-sharers without tho 
consent of the plaintiff, and contrary to her wish, and that she had given notice 
to the tenants to continne the payment of lier share as before and not to pay any 
newly-appointed agent, and it also apiieared that the other co-sharors were colln- 
tog with the tenants, and the plaintiff made them parties, defendants, with the 
tenants, it was held that such a suit would not lie, and that tho proper course to 
^TBue was that pointed out in Taiu Chunder Banerji v* Ameer Mnndle, 22 
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W. R., 394; (Jadoo v. Kadumbiiii, I. L. R., 7 Cal., 159; 8 0. L. R., 445). 
On© of several co-sharers can bring a suit for rent, making his co-shirers parties, 
only when he claims in such suit the whole rent due to all the shareholders, or 
whei*e any portion of it has been paid, the whole unpaid balance — (Dino Nath 

V. Moharrum, 7 C. L. R., 138), 

Intervention in Rent suits : — In suits under Act X of 1859, a third 
person could intervene and claim the right to receive vent from the defendant 
under the provisions of section 77 of that Act. Section 77 ran as follows : “ When 
in any suit between a landlord and a raiyat or under-tenant, the right to receive 
the rent of the land or tenure cultivated or held by the raiyat or under-tenant is 
disputed, and such right is claimed by or on behalf of a third person on the 
ground that such third person, or ap^on through whom he claims, has actually 
and in good faith received and on jojc^uch rent before and up to the time of the 
commencement of the suit, such third person shall be made a pai'ty to the suit 
and the question of the actual receipt and enjoyment of the rent by such third 
person shall be inquired into, and the suit shall be decided according to the re- 
sult of such enquiry.” In cases of intervention under that section the party in 
actual and bond fide receipt and enjoyment of rent before and up to the commence- 
ment of the suit, was entitled to a decree without any reference to the question 
of a legal title to the property — (Nawab Nazim of Bengal v, Puddo Lochan, 5 

W. R., Act X, 26 ; Syud Jessin v. Narain, Id., 56 ; Kishen Kumar v. Joebun, Id., 
85 ; Jiigurdee r. Radlia Kishorc, 13 W. R., 259). An intervenor must not only 
show tliat he received rent, but that his receipt was bond (Woomesh 
Chundcr Bhogobanchunder, 9 W. R., 305; Huronath v, Prannath, 7 W. R., 
85). intervenors can now bo admitted only under the provisions of section 73 of 
Act VJIl of 1^59 (ss. 32 & 28 of Act XIV of 1882). That section empowers 
Civil Courts to make persons “ who may be entitled to, or who claims some share 
or interest in the subject-matter of the suit, or who may be likely to be affected 
by the result,” parties to a suit. It is not necessary to admit an intervenor in a 
rent suit under this Act, if his interest cannot bo injured by a decree therein — 
(Issnr Chnnder v. Bepin Behary, 16 W. R., 132), The effect of the transfer 
of jurisdiction as to rent suits from the Revenue Courts to the Ordinary Civil 
Courts is not to enable plaintiff to expand the provisions of the law relating to 
thq;m and the intervenors, which merely refers to tho previous enjoyment of the 
rent, into a trial of an entirely ncw*and complicated issue between plaintiffs and 
some other person claiming title to the estate, but a suit for rent under this Act 
must be a bond fide suit for rent and so not to bo a trial of a wholly different issue 
between parties advancing conflicting claims of ownership the estate— *(Radha 
V. Sristi Narain, 21 W. R., 83 per L. S. Jackson, J. ; Byknnta Kyburto v. Shoshi 
Mohun, 22 W. R., 526). A party who is out of possession has no right to come to 
Court and ask for a decree for rent with the view of bringing in a third party, and 
having tried under tho title of a rent suit, all questions of title between himself 
and that third party. Such a proceeding is altogether opposed to the principle 
laid down in section 73, Act VIII of 1859 — (l)oyal Chnnder «?. Nobin Chnnder, 
16 W. R., 235). By section 73 the Court is authorized, at any hearing of a suit, 
to put a person upon the record who is not already a party to the suit, in the 
event of its appearing that the person would be prejudiced or might be preju- 
diced by a decree passed between the existing parties to the suit. In a suit for 
rent brought against a tenant by a person claiming to be in the situation of a 
landlord, the Court ought not to put on the record a person who prefers opipos- 
ing claims to the plaintiff, unless it sees that his position, as such opponmit, 
would be seriously compromised by the result of a depi'ee made iu favor of the 
plaintiff against the party sued; and ^ when once an intervenor has been put 
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upon tho record, the»Oourt cannot well avoid trying all questions which natural 
Ijr arises upon the plaint as between the plaintiff and the intervenor^defendant, 
and it will tiy these questions upon the issues which are framed between the 
parties — (Choolie Singh v, Kokil Singh, 19 W. R., 249, per Phear, J.). Where 
Act X of 1859, section 77, is no longer in force, the effect of adding a party un- 
der Act Ylllof 1859, section 73, in a rout suit is the same as in any other kind 
of suit. Whatever be ijio class of suit, the party added cannot raise an issue 
which would entirely change the nature and scope of the suit ; the Court having 
to limit its enquiry to the issue necessary in order to try the plaintiff’s right to 
special relief sought ; e. g.^ where the relief sought is the recovery of the arrears 
of rent, the intervenor is competent to raise all questions, whether of title or 
otherwise, which bear upon tlie issue, -Js tho plaintiff entitled to recover the 
rent claimed H — (Rani Tillessuri i\ Rani Ashmed, 24 W. R., 401, per Mitter, J. ; 
vide also Dinanath v. Grisli Chuiider, 23 W. R., 435). An intervenor in a suit 
for rent had no right to be made a defendant, and to introduce entirely new issues 
of title ; but where he had been made a party without objection on the part of 
the plaintiff in the first Court it was held that the objection could not be taken 
in special appeal — (Biresvar v, Jogendra Cbunder 24 W. R,, 261 ; Luchmidhur v, 
Raghoobur, Id., 286). In a suit for rent, where a third party intervenes, the 
Court does not err in law in going into the question of title where this 
is necessary in order to decide who has been in the enjoyment of rent — 
(Radhamoni v. Ramnarain, 22 W. R., 440). Parties who choose to buy pro- 
perty in anotber person’s name, and allow that person tho opportunity of 
dealing with it as his own, cannot be allotted in equity to intervene in a 
suit brought by him for the rent of such property — (Smith v. Makhun, 18 
W. R., 626). In a suit by* a landlord to recover arrears of rent from tenants 
who had been fortjibly compelled, by the superior holders of a nature over the 
plaintiff, to execute a kabuliyat to themselves and to pay rent accordingly, it 
W been held that such wrongful act of the jiitervcnor-defendants (the superior 
holders) was not, in law, sufficient to constitute an ouster of the plaintiff or to 
destroy the relation of landlord and tenant between the plaintiff and the defen- 
dants, so as to relieve the latter of tho liability to pay their just debt to their land- 
lord -*-( Cbunder Nath V, Jugut Chundcr, 22 W. R., 337), In a suit for arrears 
of rent, in which an intervenor, who was made a defendant, alleged that fjjie 
land, the i^ent of which was claimed by the plaintiff, was not really mdl land, 
but that it was lakheraj land belonging to ber, it has been held that, as the 
interest which the intervenor claimed was in the land, and not in the rent which 
WM tho subject-matter of the suit, the decree (if the plaintiff should obtain one) 
would not be prejudicial to her ; that she should not have been made a party ; 
and that as no decree had been passed against her, but tho suit had been decreed 
against the original defendants, the tenants, she had no locus standi in the Court 
of Appeal— (Xattayaneo v, Grish Chunder, 23 W. R., 168; Ishur Cbunder v. 
Bipin Bihari, 16 W. R., 132 ; Biresvar v, Jogendra Chunder, 24 W. R., 261). 
Where in a rent suit a third party gets himself made a party under section 7^ 
the issue between him and the plaintiff being whether the property formed part 
of one mouzah or another, it was held that he should not have been made a party 
-^(Gooroo ProBunno Juggut Chunder, 20 W. R., 384). A lower Appellate 
Court has no authority to transfer interveners, who had been made defendants 
by the fiitit Court, to the side of the plaintiff against their will, unless there is 
such an equity on the part of another as to compel them to such— (BihariW o* 
^d^ath, 22 W. R., 229). Where the purchaser of a zemindari sues a tenant-^ 
»mll and tho third party to whom the zemindar had granted a paini of the 
'tend intervenes, the issue, whether the^ zemindar transferred his rights to the ■ 
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plaintiff or had previously transferred them to the intervenor is material^(Gooroo 
Prosnnno t». Sreegopal, 20 W, R., 09). The mere failure of an intervenor to estab- 
lish his claim does not entitle the plaintiff to a decree. The plaintiff must prove his 
case beifore he can get a decree — (Nawab Nazim of Bengal v. Poddoloohun Mandle, 
6 W. R., Act X, 26 ; Jogurdeo w. Radha Kissore Talukdar, 13 W. R , 259). 
Under section 77 of Act X of 1859, it appears that a person was not allowed to 
intervene in a rent suit on the allegation that he, and nof the parky sued, was the 
real tenant. That section applied only to rival landlords in receipt of rent. But 
section 73 of Act VI 1 1 of 1859 has given a wider scope to the interveners. Any 
one whose interest may be affected by the result of the snit is entitled to be 
made a party. Thus where B intervenes in a suit for arrears of rent, stating 
that ho . had acquired the riglits of the tenants and had paid rent to tho plaintiff, 
and tho Munsiff finding those allegations true, made B a third party in the oasO) 
but dismissed tho suit on the ground that tho right person has not been sued, it 
was held that when B was made a defendant, there should have been a decision 
come to between him and tho plaintiffs and the relief given whore due — 
(Moodhoo Sudan v. Bidhoo Bhusun, 22 W. R., 384, per L. S. Jackson, J.) 
It is the registered tenant or any one whom tho zemindar has recognized as such, 
who has the right to be admitted as a third party, A stranger has no right 
to question a decree passed against tho registorod tenants — (Amutal Fatima 
V. Taranath, 24 W. R., 151.) In a suit for enhanced rent an intervenor 
has no right to bo made a defendant — (Kaleenatli v. Isliur Chunder, 11 W. R,, 
P. B,, 23). Whore a pei'son sued for rent sets up tho title of a third party, 
and alleges that he holds UTidefr, and pays rent to him, such third party 
ought not to be made a party to the suit so as to convert a simple suit for 
arrears of rent, into one for the determination * 0 ? the title to the property in 
respect of which the rent is claimed. Such a suit raises only two issues, vw., 
(1) Does the relation of landlord and tenant exist between the plaintiff and 
defendant ? (2) Are tho alleged arrears of rent due and unpaid ? And these 

are questions in which the plaintiff and defendant are alone concerned, and no 
third party claiming a title adverse to the plaintiff can properly be made a party 
to the trial of these issues. Section 28 of tho Civil Procedure Code is not im- 
perative, but allows a discretion to be exercised ; and in such a suit it is better, 
both in the interest of the Government and for tho proper adjudication of the 


question of title, that it should be tiTod by a competent Court in a suit directly 
framed and brought for that purpose — (Lodai Mollah v. Kally Dass, I. L. B., 
8 Cal., 238 ; 10 C. L. R., 581,) per Field, J. See section 149 post, and notes. In a 
i y, M arrears of rent, in which an intervenor, alleging that 

ena • o er. plaintiff was merely his benamidar was ^ded as a de^ 

fendant under the Code of Civil Procedure, section 72, it was held that it was wrong 
to introduce him into tho case, and that any issue as to the alleged henami was 


foreign te the suit— (Rughoonath Prosad v. Byjnath, 24 W. R., 349). Plaintiff who 
derived title from A, who was the ostensible purchaser of certain immoveable 


property at an auction-sale in oxecutioii of a decree against B, brought a suit to 
recover the rent of such property from the talukdars. The appellant was allowed 
to intervene, alleging that A was the benamidar of a third person from whom 
he himseif had purchased the property. The lower Courts however refused 
to try the question of benami as not being admissible in a rent suit. On 
appeal, held that the question of benami was properly raised in the suit and 
ought to have been tried — (Tarini Kant v. Krishna Moni, 6 C. L. R. 179). 
The Court distinguishes this case from the former thus: Hare tnem ia 
na question as between the benamidar and the beneficial owner, i. between 
Gagan Ghunder as benamidar and ^Goluknath as benefidal owner. It ia 
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admitted that Gagan Chunder, although the i^oognized purchaser of Bisva- 
uath’s interest at the execution sale, never exercised proprietory rights by 
collecting rent, &c. Oonsoquontly as between the plaintiff, who derive from 
Gagan Chunder, and the intervonor-defendant, who derive from Goluk Nath 
Chowdry, the question is fairly raised and ought to bo determined, namely, which 
of the two is entitled to the rent. If the lower Court thought that this question 
of title could not be raiseji in a rent suit, it ought not to have admitted the 
intervenor-dofendant as a party to the suit, but having admitted him it ought to 
have tried the issue which he I'aised.** T sued for arrears of rent on a specific 
share of a tenure. G intervened, denying T’s right and title, and claiming the 
right to I’oceive the rent claimed as against G. Held, that the question of title 
having been determined, G could not sue to re-open the same matter — ^(Gobind 
Chunder r. Taruk Chunder, 1 0. L. R., 35). In a snit for rent, where the 
defendant alleged that a person, not on the record, had a joint interest with 
the plaintiff in the property in respect of which the rent was due, it ^was 
held that, if tho plaintiff disputed this and objected to such course being taken, 
it was improper to add such person as co-plaintiff, and that, if added at all, he 
should be a defendant, in order that the issue between him and the plaintiff 
might be properly tried ; and also that in such case an appeal lies under section 
691 of the Civil Procedure Code — (Googhe Sahoo v, Premlal Sahoo, I L. R., 7 
Cal, 148.) 

A rent suit should lie against the recognised raiyat See pp. 84-87 

ante. Before arrears of rent can bo recovered in a suit under this Act, tho land- 
lord must show that the raiyat holds a tenure under him — (Mahomed Ahsan v» 
Kisto Sundar, Sp. W. R., Aet^X, 31 ; Sheik Kazi v. Lloyd, 8 W^. R., 464). A 
suit for rent is maintainable against the person in possession as tenant — (Gunga^ 
ram v, Bissesvur, 6. W, R., Act%X, 32; Jerabootiiissa v. Ram Chunder, Id., 36). 
When land is let to several i*aiyats a suit for rent cannot bo brought against one 
only of them — (Roop Narain v, Juggoo Singh, 10 W. R., 304.) A zemindar is 
not bound to recognize as his tenant one whose name has not been registered in 
his books ; and when his rent becomes due and is not paid, it is sufficient for him 
to bring his suit against the parties from whom he has hitherto received rent — 
(Sudnn Chunder v. Gooroo Churati, 15 W. R., 99.) A zemindar is bound pnly 
to look to his registered tenant, and the equivalent of that registration may be 
presumed where he receives rent from his tenant in recognition of his tenancy — 
(Dhxuiput Sing v, Villayet Ali, 15 W. R., 211 ; Anand Moyeo v. Mohendra 
Narain, Id., 264). A landlord, by accepting rent from a raiyat, recognizes him 
as his tenant — (Nobo Kumar v. Kishon Chunder, Sp. W. R., Act X, 112 ; Bharut 
Roy V. Gunga Narain, 14 W. R., 211 ; Ram Gobindo v. Doshobhuja, 18 W. R., 
195.) Whatever may bo the rights of the members of the family of a lessee of 
certain lands as between themselves, tho zemindar is not bound to recognize the 
title of any one beyond the person to whom ho Los granted leases, and to whom 
alone he looks for rent — (Woopendm Mohan v. Thanda Dasi, 18 W. R., 195). 
A zemindar may, however, sue the real lessees for rent, leaving out tho ostensible 
owner whose name appears in his sherista, and who is primd facie the person 
liable for rent — (Prosunno Chunder t;. Koilas Ohundra, 8 W. R., 428, F. B. ; 
3hdu Nath v. Prosunno Chunder, 9 W. R., 71.) The assignee of a claim for 
rents can sue under the Rent Law. A suit for arrears due under an assignment 
^ ^ recover arrears of rent within the meaning of this Act— 

^ishen Koomar v. Mohesh Chunder, Sp. W, R., Act X, 3 ; Hari Nath v. Moran 
® Oo« Id., 127 ; Shama Sundari r. Brindabun (Ihundor, 1 Hay, 574.) A ^min* 
dar who has obtained a decree for arrea^ of rent of a transferable tenure is 



ASBSAKS OF BBNT.] 


THE BBKOAIi TEKAKOT ACT. 


273 


entitled to sell the tenure ; and a person who has obtained the transfer of such 
tenure which he has not registered and cannot show a suf^cient cause for not 
registering^ it is bound by the sale and cannot set up a title which he has acquired 
by a previous sale — (Sham Chand Kundu t?. Brojonath Pal, 21 W. R., 94 P. B.) 
Where a landlord registered a new tenant with his express or implied consent in 
the place of the old tenant, the new tenant becomes for the future as much per- 
sonally liable for the rent as the old tenant was ; jand this personal liability 
continues, notwithstanding a fresh transfer or devolution of the tenure, unless 
proper stops are taken to apprise the landlord of the change and to have it regis- 
tered in his sherista. A suit having been brought in 12S4 for arrears of rent of 
a durputiii for the years 1281-8.‘l, and part of 1284, against the widow and heiress 
of the former durputnidar, who died in 125(5, A pleaded that she was not the 
representative of her husband, as in 1276 she had adopted a son. Whereupon in 
1285, more than three years from the time the rent of 1281 became due, the son 
wflU made a defendant. It appeared that from the timtJ of her husband’s death 
A had allowed her own name to I’omain on the sherista of the plaintiffs, and that 
the plaintiffs had no notice of the adoption. It was held that the claim for the 
rent of the year 1281 was not barred as against A and the tenure, but that no 
decree could be made against the son in respect of it — (Dwarka Nath v. Nobun- 
go, 7 C. L. R., 283). In execution of a decree against one of several joint- 
holders of a tenure, when it is clear that what is sold, and intended to be sold, is 
the interest of the judgment-debtor only, the sfile must be confined to that inter- 
est although the decree-holder might havo sold the whole tenure had he taken 
proper steps to do so, or, althoifgh the purcliasoi* may have obtained possession 
of the whole tenure under the sale. But if, however, it appears that the judg- 
ment-debtor has been sued as representing the Dwnership of tho whole tenure, 
and that the sale, although purporting to bo of the right, title, and interest of the 
judgment-debtor only, was intended to be, and iti justice and equity ought to 
operate as a sale of the tenure, tiio whole tenure must be considered as having 
passed by the sale. If the question is doubtful on the face of the proceedings, 
thd Court must look to the substance of tho matter, and not to tho form and lan- 
guage of tho proceedings. Whore a judgment-debtor was alone registered in the 
sherista of the zemindar or owner of a tenure, but it appeared that his two 
brothers, who were joint in estate with him, were entitled to an equal share with 
him in the tenure, but that the judgment-debtor was the manager ; and when it ' 
appeared that the zemindar being only entitled to a share in the zemindari bad 
obtained a decree against the judgment-debtor alone for arrears of rent, and in 
execution thereof proceeded to sell his right, title and interest under seotion 64 
of the l^nt Act, it was held that, as the judgment-debtor represented his bro- 
thers, and as they were equally liable to pay tho amount of tho decree, upon the 
principle set out above, the latter wore not entitled to recover their sluura of the 
tenure which the, auction-purchaser had obtained possession of in execution of i^e 
decree against the judgment-debtor — (Jcolal v. Gunga Frosad, I. L. R., 10 Cal., 996. 
See p. 87 ante.) The mortgagee of an indigo factory foreclosed and took possession 
of tho concern in the month of Jeyt 1282. The rents due 
The mortgagee in poe- from the raiyats for the year 1282 became due at the 
eewlon liable fop rent. ^f Jeyt 1282, and were collected by the mortgagee; the ^ 

rents for 1282 due to the land-owners from the owners of (he indigo conoern 
became due at the end of Jeyt 1282. It was held that the mortgagee in. pdss^ 
sion was liable for them— (B. Maonaghten v, Bheckari Sing, 2 C* L. B,, 823,) 

A landlord cannot hold both the nominal lessee and the benamidar liMble 


In bSnatai leases op imst make his election. " If be proves 

tpukafera, U&e UaMatd. that the person in whose name the tease was taken 
my atte the veal tenant, ^p^as simply an agent for another, he oan inx>ceed against 


35 
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that other, nnloss he elects to sue the agent on his written contract, in 
which case he cannot go against the principal.” — (Sheik Kamyab v. Musst. 
Omda Begum, Act X, 88). The same view seems to have been maintained in 
Prosunna Kumar v. Kailas Ghunder, 8 W. R., 428 : F. B.. The question is in 
&ct a question of undisclosed principal ; and the following sections of the Indian 
Contract Act will throw some light upon it : “In the absence of any contract to 
that effect, an agent cannot personally enforce contracts entered into by himself on 
behalf of his principal, nor is he personally bound by them : such a contract 
shall be presumed to exist in the following cases : (1) where the contract is made 
by an agent for the .salfe or purchase of goods for a merchant resident abroad ; 
(2) where the agent does not disclose the name of his principal ; (3) where the 
principal, though disclosed, cannot be sued.” (S. 230.) “ If an agent makes a 

contract with a person who neither knows, nor has reason to suspect, that he is 
an agent, his principal may require the performance of the contract ; but the 
other contracting party has, as against the principal, the same rights as he woi^d 
have liad as against the agent if the agent had been principal. If the principal 
discloses himself before the contract is completed, the other contracting party 
may refuse to fulfil the contract, if he can show that, if he had known who was 
the principal to the contract, or if he had known that the agent was not a prinoi* 
pal, he would not have entered into the contract.” (S. 231.) “ Where one man 

makes a contract with another, neither knowing nor having reasonable ground to 
suspect that the other is au agent, the principal, if he requires the performance 
of the contract, can only obtain such performance subject to the rights and 
obligations subsisting between the agent and ^he other party to the contract 
(S. 232). “ In cases where the agent is personally liable, a person dealing 

with him may hold either hknw his principal or both of them, liable.” (S. 233.) 

Rate of Rent.— Fide section 51 which provides that a tenant shall be pre- 
_ sumed, until the contrary is shown, to hold at the same 

^ ’ rent and under the same conditions as in the last preced- 

ing agricultural year. In a suit to recover arrears of rent from the defendants 
who, as ticcadars of the plaintiff's share in a certain monzah, had been in possession 
from 1262 to 1281 without having paid any rent, the plaintiff who claimed a 
bhaoli rent at the rate of 9 annas of the crop, proved that in the monzah in question 
the raiyats paid rent et that rate. Held that under the particular oircumstarfees 
the onus was on the defendants who alleged that the proper rate was 8 annas to 
prove their allegation. — (Lochan r. Anup, 8 C. L. R., 426). In a suit for arrears of 
rent, where the plaintiff fails to prove the mte of rent claimed in the plaint, it is 
the duty of the Court to find the proper rate of rent payable by the tenant to his 
landlord, and not to give a decree merely for the rent admitted by the tenant. 

The proper rate should arrears of rent for the years 1283-5 at the 

be determined. ■ rate of Rs. 2 per biglia, it was objected that the plaintiff 

had previously obtained a decree in respect of the same land against the defen- 
dant for the years 1281 and 1282, at the rate of 15 annas per bigha, and that they 
could not now claim at a higher rate, but it appeared that in that suit the Court 
did not find what was the proper rent payable by the defendant, but had merely 
given a decree at the mte admitted by him to be payable. It was held that, al* 
SlSteot of doorees at a ^kough the decree for the rent of the years 1281 and 1282 
a^ain resjudi- was binding between the parties as to the rent of these 

oa^M n . years, it in no way estopped the plaintiflfe in the present 

amt mm proving the proper rate of rent for the years 1283-5 — (PunnuSihgb. 
ISmhua Sing, 80. L. E., 310 ; I. L. R., 7 Cal., 298). In this case in the previous 
suit the rate was not determined, and the District Judge said in his judgment : ** t 
^record the fact that I do not find as a faefr, that rent has hitherto been paiA at 
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the rate alleged hy the defendants. I merely find that iir has not been paid at 
the rate alleged by plaintiffs’’ ; and elsewhere the defendants’ ease is rery like- 
ly to be false.” Hence the Court found that when both the plaintiffs and the 
defendants’ allegations are false, the proper and actual rate of rent ought to have 
been deteimined ; where it is not determined but a decree given according to a 
defendant’s admitted rate which was not true, that decree will not bind the 
parties for rents of future years. Whore, however, a rate of rent is determined 
and decreed to a landlord for a certain year, it is binding on the tenant as regards 
the ensuing years until the latter obteins a decree to a different effect — (25 
W. R., 10). So in Jeolal v. Surf an, 11 0. L. R., 483, the plaintiff in a suit for 
rent having failed to prove the amount of rent claimed by him, the Court, in 
trying the issue “ what is the proper amount of rent payable to the plaintiff,” 
gave the plaintiff a decree for the amount admitted by the defendant, that 
amount being less than that claimed by the plaintiff. In a later suit, the 
plaintiff sued the defendant in respect of the same holding for the rent of a subse- 
quent year, and he claimed at the same rate as he had claimed in the previous suit. 
It was held (Mitter, J., dissenting) that the decree in the former suit was rea 
judicata as to the proper rent payable by the defendant. 

An ex-par te decree for rent at a certain rate is not conclusive proof that the 
land was held for the years to which the decree I'elates 
Bx-parte decree. executed — (Banee Madhub 

V. Bhagabut Pal, 20 W. R., 466 ; Bishnu Prosad v. Ramgiri Chella, 20 W. R., 
3)« So where a suit is tried ex-par te, and no issues of facts are raised beyond 
thb general issue involved in the dlaim, the decree considered as evidence is only 
evidence that the amount of rent decreed was at the time due from the defendant 
to the plaintiff, but it is no evidence of the amount*of the rental of the holding — 
(Goya Persad v. Tarini Kant, 23 W. R., 140). But in Maharajah Beer Chunder 
V. Ram Kishon, 23 W. R., 128, P. B., 14 B. L. Rf, 370, Couch, C.J. observed 
** We are of opinion that the decree (which was ex-par te and time-expired) is 
admissible in evidence. The question of its value, when admitted, is to be deter- 
mined by the Lower Courts.” The same case again came to the Court after 
remand, and it was held tliat where the plaintiff sued the defendant for a year’s 
rent at the same rate which had been decreed to him for the previous year in a 
suit which he had brought against the same defendant for rent of the same pro- 
perty, and relied upon the former decree, and which liad boen obtained ex-parte 
as evidence of the rent due to him from the defendant, it was held that the 
decree in the first suit determined the amount of rent due from the defendant to 
the plaintiff, and also that the decree was properly admissible as evidence, 
though the plaintiff had not taken out execution upon that decree, and his right 
to take out execution was barred by limitation — (Bir Chunder v. Hurish Chun- 
der, I. L. R., 3 Cal., 383). But those decisions do not find that the 
decree is conclusive evidence. So it has been held tliat a decree obtained 

f arte is not final within the meaning of explanation 4, section 13 of Act X of 
877. Such a decree is not conclusive evidence of the amount of rent payable 
by the same defendant in another suit for subsequent rent of the same property, 
l^ere the plaintiff sued the defendant for a year’s rent at the same rate which 
had been decreed to him for a previous year in a suit which he had brought 
against the same defendant for rent of the same property, and relied upon the ' 
former decree, which had been obtained ex-parte and which he also alleged 
been duly executed as evidence of the amount of rent due to him by the defen^ 
dant, but it appeared that the lower Court had found that the alleged Aram it w 
proceedings were fraudulent, and that no steps had been taken which gave finality 
to the decree^ it was held that the deorpo was not conclusive evidence of the 
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amount of rent due from the defendant or of the questions with which it dealt-^ 
(Nilmoney Sing v, Heera Lall, I. L. R., 7 Cal., 23). The Court obserred in this 
case : Our present decision does not conflict with that in Bir Chunder Manikja 
Hurish Ohnnder Das, inasmuch as the question here is, whether the plaintifE 
had a right to use the ex-^arte decree as conclusive evidence.’* This ruling was 
followed in Bhagirath Patuni v. Ram Lochan, I. L. R., 8 Cal., 275. It was a suit 
for rent of a half share of .land, the plaintiffs relied upon an ex~parte decree for 
rent at a certain mte which they had obtained in 1869 against the tenants of 
this share. The defendants relied upon a subseipieut decree in a contested suit 
by plaintiffs against the tenants of the other lialf share in which a lower rate of 
rent had been given. No other evidence than the decrees was produced on either 
side. It did not appear whether the ex-jparte decree had been executed.. HeM^ 
that it was open to the defendants to dispute the rate of rent and that the plain- 
tiffs were bound to prove that they wci’o entitled to recover it. In a suit for rent 
the plaintiff claimed that he was entitled to payment both in cash and kind ; and 
in order to* show that ho was entitled to recover rent in kind tendered two ex* 
jmrte decrees obtained by his predecessor against tlie persons registered as tenants 
of the tenure at the time the decrees were obtained, such decrees being for rent 
both in cash and kind. It appeared that the defendant was the owner of the 
tenure at the time the two decrees were passed, having acquired the tenure by 
foreclosure, although he had not registered the transfer in the plaintiffs* books, 
and that he was not made a party to the suit in which the decree was passed. 
Held that as the defendant was not a party to the suit in which the decrees were 
obtained, and did not claim through the pariies’against whom they were passed, 
they were not admissible in the suit as evidence against him, The decision in 
Sham Ohand Kundu r, Brojfinath Pal Chowdry, 21 VY. R., 94, does not lay down 
that a decree against a rogisierod tenant is to be evidence for ever in future pro- 
ceedings, against an unregistered transferee not a party to it, but all that that 
case decides is,' that for the purpose of satisfying that particular decree, an un- 
registered transferee is bound by it whether he was a party to the suit or not, the 
tenure being liable for the rout — (Ramnaiuiu Raiv. Ramcoomor Chunder Pod- 
dar, I. L. R., 12 Cal., 562). 

Section 20 of Act IX of 1880 B.C. (s. 7 of Act X of 187) B. C.) provides : 
** Every holder of an estate or tenure, in respect of which a return has been 
Bea d -g ew return • no required by this chapter, shall be precluded from 

higbet rate realizable suing for or recovering — (a) any rent whatsoever for 
than entered in it. land, holding or tenure, forming part of the estate 

or tenure to which such return relates, but which has not been mentioned in such 
return, unless it be proved that the holding or tenure for the rent of which the 
rent is claimed, was created subsequently to the lodging of such return ; (5) 
rent at any higher rate than is mentioned in such return for any land, holding or 
tenure, included in such return, unless it be proved that the rent of such land or 
tentire has been lawfully enhanced subsequently to the lodging of such return : 
Provided tliat the Collector may at his discrotion, at any time within six months 
from the presentation of any return made under this part, receive a petition cor- 
recting any such return ; and on the acceptance of such petition may make such 
corremon in the valuation of the estate or tenure as may be required, wd as soon 
as the }>orson in respect of whose estate or tenure the return and valuation have 
been so corrected, shall have paid in all sums due by him as rood-cess and public 
works cess in accordance with such corrected valuation, and not otherwise, stttsh 
person may recover such rent as may be due to him on any tenure or land in- 
eluded in the return of such estate or tenure at any rate not being iu excess of 
.yxe rate shown in the corrected return a«^payable in respect of such tenure or 
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IflAd* SacH notices as the Collector may direct shall be served upon the parties 
affected by such petition at the expense of the person lodging the return as afore- 
said/* Under this section it was held that as section 5 of the Boadeess Act re- 


quires the holders of any estate or tenure, of which the annual rent shall exceed 
one hundred rupees, to lodge returns, of all lands comprised in an estate or tenure, 
bhaoli lands ought to be included in such return, and where such a return has 
not been made, the holder of the estate or tenure is precluded from suing for or 
recovering any rent due therefor — (Jug Mohun e. Finch, T. L. R., 9 Cal., 63 ; 
11 C. L. R., 100). But the rate returned under the Roadeess Act may not be a 
Not admissible in fa- admissible in evidence in favor of 

vont of the person who the zemindar against his raiyat or oo-sharer. Section 94 
filed the return. q ^ provided : “ Every return filed by 

or on behalf of any person in pursuance of the provisions of this Act shall be 
signed by him or his authorized agent, and shall bo admissible in evidence against 
him, but shall not bo admissible in his favor/* So section 05 of Act IX of 1880. 
(See Musst. Naseemn v. Gonr Sunker, 22 W. R., 192). It has, however, been, 
held that under section 13 of Act I of 1872, roadeess papers are evidence qutm- 
tumvaleat — (Daitari Mohanti Jugo Bundhu, 23 W. R., 293). The roadeess 
papers are at best like other jumma-wasil-baki papers merely corroborative 
evidence. See p. 279. 

In a suit for rent the Court should find what was the contract between the 


Pleadinaa. parties, w^hat the area and jnmma, and to what arrears 

(if any) plaintiff was entitled, and not proceed upon a 
kind of rule of proportion liaving “reference to a former decision — (Karoona Moyi 
V* Kripanath, 18 W. R., 399). A zemindar and patnidar being bound together 
by the terms of. a written contract, the patnl pottat the zemindar can only sue for 
rent on the terms of that contract, but not for rent for the use and occupa- 
tiou of his land — (Watson and Co. v, Tarini Churn, 18 W. B,, 494; Dhunendra 


Chundcr v. Laidlay, 20 W. R., 400). In a suit for arrears of rent where 
defendant's plea of payment falls to tho ground, the fact of plaintiff having 
sued upon a false ground is no reason why he should not obtain a decree 
at the rate fixed by a former decree as the proper rate demandablo from 
the defendant — (Kishen Mohan v, Rajoo, 19 W. R., 233). When defendants 
adjnittcd having held certain bhaoli land, but that it was washed away, 
and* tho firat Court regarded the’ plea as untenable, it was held that this 
was not an absolute finding that there had been no diluvion, and that tho Court 
was not bound to fix on defendant’s admission and hold him liable for rent of tho 


bhaoli land — (Chamaroo v. Tota, 19 W. R., 430). When a landlord sues a raiyat 
for arrears of rent alleged to be due under a kabuliyat, 
Eabuliyat. Court finds that such kabuliyat has not been 


executed by the defendant but it appears notwithstanding that the raiyat occupied 
tbo land under the zemindar, the landlord’s right to have a further trial of the 
question whether any rent and how much is duo will depend upon the elaim 
stated in tho plaint. If that claim is in the alternative and the raiyat thus has 
notice that on failure to prove the kabuliyat, the landlord will claim rent for the 
occupation of the land, the landlord is entitled to have that issue tried ; but if a! 
claim for rent on account of such occupancy is not in the plaint, the landlord ifi. 
not so entitled, although it is in the discretion of the Court to amend the plaint onl 
the issue, and when the omission has been from inadvertence or mistake, it would 
generally bo proper to do so— (Lukhi Kanta o. Samuruddin, 21. W. R,, B., 

208). Although a plaintiff need not be tied down to the exact form of hto plaint, 
yet when he seeks to introduce any change, he must show that the idew of ik& 
matter which he now puts forward had been in the oontemplation of the parties, 
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80 that they had an opportunity of bringing forward evidence on the point, and 
that t^ evidence on the record was directed to the substantial case set up. In a 
suit for arrears of rent plaintiff must show that there was some contract to pay 
rent entered into by defendant. This may be shown either by the evidence of 
some specific contract or by evidence of previous payment from which a contract 
could be inferred — (Luchmeepat v. Sheik Enyet, 22 W. R., 346). But when a 
plaintiff simply snes on. a kabuliyat and fails to prove it, his suit must be dis- 
missed — (Bhyrub Chunder v. Haradhun, 2 Hay, 666). So where the claim was 
at the rate fixed by the Revenue officer acting under Act VI (B. C.) of 1862, 
section 10, and was dismissed on the ground that the officer had not the power 
to assess such rent as he thought proper, it was held that the plaintiff, whose 
claim was not in the alternative, was not entitled to a decree at the rate previ- 
ously paid — (Dwarka Nath v. Ram Lochun, 23 W. R., 465) ; and when a landlord 
fails to prove his kabnliyat, and there is no evidence to show what rate of 
rent he is entitled to, it is not wrong to take as rent the amount admitted by 
the defendants — (Rohinec Kant v, Shnroekoonissa, 20 W. R., 64). Similarly 
when a landlord sues his tenant for rent due at a certain rate, but fails to prove 
his claim to more than the defendant admits, he is entitled to a decree for the 
amount admitted to he due — (Hulodhur v. Seetiil Chunder, 23 W. R., 85). In a 
suit for arrears of rent where plaintiff failed to make out his claim to bhaoli rent, 
BhaoU rate Court-, finding that there was evidence of a 

commutation, dismissed the suit with a reservation of the 
plaintiff’s right to bring a fresh suit for nukdi rent, and the lower Appellate 
Court finding that the defendant had admitted t)wing rent in money, decreed the 
claim to the extent of the admission, it was held that the lower Appellate Court 
was right, and that the rcsefvation of right by the first Court was of doubtful 
operation — (Musst. Bibi Jan v. Bhajul Sing, 21 W. R., 438). In a suit for bhaoli 
rent where the quantity of land fs disputed and the landlord produces as evi- 
dence a khusra. or appraisement of the land, it is not necessary for him to show 
that the estimate was drawn up in defendant’s presence and acknowledged by . 
him>bat only that defendant had notice when the khusra was about to bo made 
-^(Haree Narain v, Beljeet Jha, 24 W. R., 125). Where a proposal of a nukdi 
settlement is refused by a tenant who has heretofore paid rent in kind, but whose 
tenancy has expired, the landlord is quite at liberty to let the land to another 
perBon-^(Budhoo Raot v, Diirsun Mahaton*, 24 W. R., 218). A landlord who 
refuses to accept bhaoli rent or rent in kind when offered to him, on the ground 
that he is suing for a money rent, cannot on the dismissal of his suit, come into 
Court again and sue his tenant for the value of what he refused when it was 
proffered — (Mohnnt Narain v, Gour Sarun, 23 W. R., 368). 


068S6S : — Cesses recoverable under any enactment are * rent ’ within the 
meaning of its definition — See section 3 (5) p. 35. For illegal cesses,” see 
seotipn 74 and notes post, 

Eoadeess and Public Works cess arc recoverable under section 25 of Act X 
of 1871 B. C., (section 47 of Act IX of 1880 B. C.), in 
Illegal oesipes. ^ defendants execu* 

ted a kabuliyat, dated the first October 1870 which contained the following sti- 
pulaiion : “ If in future any chowkedari tax or any other new abwab or tax or 
fee or kor or any additional fee or jumma be fixed upon the mehal by Govern^ 
ment, I will pay that separately ” in a suit by the zemindar for increase of rent 
the defendant claimed to sot off a sum representing the amount which the zemin^ 
^ contribute under the Roadeess Act and Public Works Cess Act 
am which amount they had paid to the Gqjlector : It was held that the awtofust 
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in question came within the terms of the kabuliyat, and that the defendants 
were not entitled to the set o:S claimed by them— *(ShiLmbhanath v, 
Hiiro Sundari, 11 G. L. B., 140). In 1862, at the time the income 
tax was in force, A made a patni settlement of certain land with B, B 
agreeing to pay any enhancement of the revenue that might be made by Govern* 
ment at any time, or any impost in future to be laid by Government, the in'? 
come tax to be paid by A according to his income, B having nothing to do with 
the same.” In 1876 A brought a suit against B for arrears of rent. B, under 
the contract, claimed to have set olf as a tax on income, a sum which he had paid 
under the Roadcess Act which had been passed in 1871, after the Income Tax 
Act had been repealed. It was held that the tax imposed by the Boadoess Act 
passed .by the Bengal Council could not be considered to be a tax on income ; 
the income tax having been a tax imposed by the Government of India on a per- 
sonas annual income, levied upon whatever actually came to his hands as income, 
and not upon the value of his property, and that therefore B could not set off the 
amount as being income tax. It was also held that, although the Boadeess Act 
contains no saving clause in favor of contracts, it does not prohibit in future the 
making of contracts which shall interfere with the incidence of the roadcess as 
directed by the Act, nor vacate contracts that may liavo been made before the 
passing of the Act ; and in the absence of any provisions to that effect, an agree- 
ment entered into before 'the passing of the Act could not be affected by the sub- 
sequent passing of the Act — (Surnomayee Dcbi v, Kmnai' Pureshnarain Boy, 
1.1. B., 4 Cal., 576). 

Proof and Evidence : — As to the proof required to prove receipts, see 
^ 4 , 11 . p. 221 ante. Also as to the value of juma-wasil-bakis, 

Juma-wasll pap'brs, pp 221, 222. Settlemeut papers are simply corro- 
borative evidence — (Bunwarilal v. Furlong, 9 B., 239). So it has been held 

that a settlement officer is bound to record in the jummabundi the existing 
rights of cultivators and cannot impose an enhanced rent without notice. “ If 
he acta in contravention of the law, and enters in a jummabundi a higher 
rate of rent than the tenant admits to have paid in previous years, and does so, 
as has been found in this case, in sjute of protest on the part of the tenant, 
suqh entry does not conclude the tenant from showing when he is sued for rent 
that the jummabundi does not correctly represent the conditions of his tenure, 
and that he is not liable for the rent therein recorded, the correctness of which 
he has never admitted— (J, W. Ledlie v. Doorga Moni, 21 W. B., 410). So 
where increased rent is imposed in the course of settlement proceedings, the 
Collector’s jummabundi must show the consent of all the raiyats before they 
can be held to be bound by it — (Beazuddin Mahomed v. McAlpyne, 22 W. B., 
540; Enyutnlly Mea v, Nobo Kumar, 20 W. B., 207). The settlement proceed- 
ings cannot be supposed as decrees ; if so treated, it must be shown that the 
raiyats had paid rent as fixed by the jummabundi — (Woomamoye v, Kunqk 
Chandra, 17 W, R., 418 ; Grant v, Byjnath Tewari, 21 W. B., 279 ; Contra 
Doorga Charan v, Doyamayi Dasi, 20 W. R., 243). Settlement papers of 
mehal cannot be considered public documents. They have no more authorii^ 
tWn the papers coming from a zemindar’s private sheri8ta-^(Nawab Nftzim of. 
Bengal v. Bamlal, 6 W. B., Act X, 5). An authenticated copy of a Kp^tabood 
paper of 1209, of which the original was put into the Colleotorate by the zemindai* 
according to Regulation YIl of 1800, was held to be no evidenoe against third 
parties, defendants in a rent suit-— (Ram Nurshing v, Tripura Snndari, 9 W: B,, 
105). The ent^ m the canungoe papers is not any evidence against the raiyat-^ 
(Sheromoni v, Bijoygobindo, 7 W. 534 ; Dwarkaiiath Chakmvarti v, Tara- 
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Bmidan Btirmonya,*8 W. B., 617). Bat warn papers are only evidence of 
the proportionate assessment payable by proprietors after partition; bat Ddt 
evidence binding raiyats as to what holdings are theirs, or what their areaia[, 
rates or periods of occupancy— (Drobomayi v. Dhurmo Dass, 10 W. R., 19 l 7 
Gopal Ohunder Madhub Chunder, 21 W. R., 29). But Government 
chittas of Nowabad mehals in Chittagong arc admissible as evidence under 
section 58, Act II of. .1855 — (Mahomed Fedyo v, Ozeeoddin, 10 W. R., 
340). Chittas made by the Revenue authorities in the course of measure- 
ment of a Government^ mehal stand precisely on the same footing as chittas 
made by them in enquiries relating to i*evenue, and are equally admissible as 
evidence ; the circumstances that the proceedings relate to a khas estate cannot 
deprive them of the character of public proceedings upon matters of .public 
interest — (Tamknath v. Mohendranath, 13 W. R.,.56 ; Moocheeram v. Bisamhhar, 
24 W. R., 410). Chittas and maps made in contemplation of resumption pro- 
ceedings in the presence of both sides and signed by the parties are legal evidence 
— (Sham Chand v. Ram Krista, 19 W. R., 309). Chittas produced as evidence 
of land being m&l arc sufficiently attested by the deposition of the village 
gomasta — (Dpbi Porsad v. Ram Kumar, 10 W. R., 443). Where a party putting 
in chittas called in a witness to attest them, but the witness did not do so, and 
the party did not apply to the Court to compel him to do so, the chittas were ruled 
to be no legal evidence, even though admitted by the lower Court without objec- 
tion from the opposite party — (Ijjntulla v. Ram Churn, 12 W, R., 39). But 
where certain documents purporting to be extracted from or copies of Government 
measurement chittas were produced from the Oollectorato, but there was nothing 
to show that they were the record of measurements made by any Government 
officer, it was held that they were not public documents within, the meaning of 
section 74 of the Evidence Act — (Nityanund v. Abdur Rahim, I. L. R., 7 CaK, 
76). A map prepared by an officer of Government, while in charge of a khas 
mehal, Governuvent being at the time in possession of the mehal merely as a 
private proprietor, is not a map purporting to liave been made under the authori- 
ty of Government within the meaning of s. 83 of the Indian Evidence Act, the 
accuracy of which is to be presumed, but snob a map may be admitted as evi- 
dence under s. 13 of that Act — (Junmejoy v. Dwarkanath, 1. L. R., 5 Cal., 287) ; 
so under s. 13, Act I of 1827, roadeess papers are evidence qmntum valeaf — 
(Daitari v. Jugobnndhu, 23 W. R. 293). But a roadeess return made by a 
sbarebolder under the schedule of Act X (B.C.) of 1871 is not admissible as evi- 
dence against another shareholder— (Musst. Nusseeram v. Gouri Sankar, 22 
W. R., 192) ; section 94 of the Roadeess Act X of 1871 B.C. makes the return 
evidence only against the person who files it but it cannot bo used in his favor. 
The rates therefore that are given in a roadeess return by a zemindar will not be 
tmed in bis favor against the allegation of the raiyat. A zemindar may possibly, 
however, use the return of his predecessor for the purpose, but then also a road- 
cess return would be no better than a corroborative evidence, and it will be 
necessary to prove that rent has boon collected at the rates shown there. So it 
hais' held that collection papers are no evidence per se ; they can only 
bo used when they are. produced by a person who has collected rent ia ao- 
cordkuoe with them, and who merely uses them, for the purpose of refreshing 
his memoiy, and roadeess papers are not admissible against the tenant at all 
— *(MahomM Mahmood v, Safar Ali, I. L. R. 11 Cal., 407). 

XfFaet ef se<Aioiui 42 and 43 of the Oivil Procedure Oode 

limtions 42 and 43 of the Civil Procedure Code, plaintiffs must bring their entire 
o^m and every remedy entoceable in respect of that ulaun into Coart ni onoe^, 
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and if they fail to do that in any suit, they cannot altorwards avail themselves 
of any remedy on which they have not chosen to insist in the first suit. Baits 
{or enhanced rent, and suits for rent, are claims arising in respect of the same 
'imbject matter, and a plaintiff cannot be allowed, after having unsuccessfully 
sued for rent at an enhanced mte, to sue for the original rent for previous 
years — (Kunnuk Chundor v. Guru Das, 1. L. R., D Cal., 919). The plaintiff 
■ sued under the provisions of Act X of 1859 to recover arrears of rent for 
the years 1287-1289 (1880-1882), after liaving obtained a decree for the rent duo 
for the year 1281 (1879) ilia suit instituted after the rent for the year 1289 
(1882) had beeome due. Hold that tho provisions ol Section 43 of the Civil 
Procedure Code applicxl and that tho secoinl suit was consequently barred— 
(Adhinarain Kiimari, Raj Rani of Rurdwanr. Raghu Mahapaten, I. L. R, 12 
Cal., 50 ; see Tarak Chandra Mukorji v, Panchu Mohini Debia, 1. L. R., 6 Cal., 
791 ; Madho Prokash Singh v. Murti Monohur, 1. L. R., 5 All. 40G F. H.) 

Rent free lands ; onus Probandi:— See p]). 158—159 ante. In a suit for 
resumption of lands where the defendants allege that tho lands are lakheraj, the 
onus is on the plaintiff in the first instance, to show that the lands are mal, 
and if he fails to make outapWmd fade case the suit should be dismissed— 
(Nareudra Narain v. Bislmu Chunder, I. L. R., 12 Cal., 182.) 

Double payment : — At the time when a zemindari came under the khas 
management of a settlement officer, arrears of rent were duo by the plaintiff to 
the zemindar. The settlement officer issued a certificate against tho plaintiff 
under section 19 of Bengal Act VTl of 18G8, requiring him to pay these aiTeors. 
The plaintiff at first objected, but subsequently withdrew his objection and paid 
a portion of the money into Court and presented 'a petition stating that tho 
amount paid in was partly duo ’ to Government, and asking that his property 
might bo released fj’om attachment on payment b£ the balance claimed under the 
certificate and costs, tho certificate was discharged. Held, that a suit to recover 
the amount paid to Government brought on the ground that tho amount was 
really payable to the zemindar, would not lie. — Query — whether such a suit would 
lie if the plaintiff were compelled to pay again to tho zemindar ? — (Bepin Bchari 
V. The Government, I. L. R., 5 Cal., 325). 

66. Whore a tenant is a permanent tenure-holder, a raiyat 
r.,. holding at fixed rates or an ocoupancy-raiyat, 
wrreus in owe oi per- he shall not be liable to ejectment for arrears 
«^dr»S”oooup«iw- of rent, but his tenure or holding shall Ite 
“ “*■ liable to sale in execution of a decree for the 

rent thereof, and tho rent shall he a first charge thereon. 

This section is a revolution. 

We have every reason to believe that it (sale for arrears of rent) will be 
equally successfal in the case of occupancy-h 9 ldings. Indeed, we are not without 
proviouB experience in respect of these also, many landlords of their own option 
as the readiest way of getting their rent, having brought raiyati-boldings tb eeAe 
in execution of decrees obtained for rent. The largest amount oi rent 
landlord can sue to recover is abont four years’ rent. There ore tew 
holdings in fairly populated distriots which are not worth four yesa^s’ retii 
OdSts of getting a decree for it. If the landlord has any doubt on ^s be 
need hot allow more than a single year’s rent, or even than a mngle quarter’^ 
to lolhbito arreav without suine’for it.’i (B. 0. 1. 58.) 

36 
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The old Act : — The old section 22 of Act VIII of 1869, B,C., ran as follows t 
When an arrear of rent remains duo from any raiyat at the end of the Bengalee 
year or at the end of the month of Joyt of the Fuslee or Willayteo year as the 
case may be, such raiyat shall be liable to be ejected from the land in respect of 
which the arrear is due, provided that no raiyat having a right of occupancy, or 
holding under a potta the term of which has not expired, shall be ejected other- 
wise than in execution /)f a decree or order under the provisions of the Act.” 
And section 23 said : “ When an arrear of rent shall be adjudged to be due 
from any farmer or other leaseholder not having a permanent or transferable in- 
terest in the land, the lease of such leaseholder shall bo liable to be cancelled, 
and the leaseholder to be ejected, provided that no such lease shll be cancelled, nor 
the leaseholder ejected, otherwise than in execution of a decree or order under 
the provisions of this Act.” Section 52 provided : “ Any person desiring to 
eject a raiyat or to cancel a lease on account of non-payment of arrears of rent 
may sue for such ejectment or cancelmont and for i-ecovery of the airear in the 
same action, or may adduce any unexecuted decree for arrears of rent as evi- 
dence of the existence of such a,n*ear in a suit for such ejectment or cancelment. 
In all cases of such suits for the ejectment of a miyat or the cancelment of a 
lease, the decree shall specify the amount of the arrear, and if such amount, to- 
gether with interest and costs of the suit, be paid into Court within 15 days from 
the datef of the decree, execution shall be stayed and section 53 prescribed : 
“Whenever in any suit brought by any zemindar or other person in receipt of 
ihe rent of land, to eject any cultivator, not having a right of occupancy, or to 
eject any farmer or other tenant holding only for a limited period after the 
determination of his lease or tenanc}^ or any agent after the determination of 
his agency, or to enforce* iftiy attachment or ejectment expressly autho- 
rized by any Regulation or Act, the Court shall pass decree in favor 
of ihe plaintiff, no application in the form provided in section 212 of 
the said Act VIII of 1859 shall be nocessaxy, but the Court shall forthwith, upon 
the plaintilE depositing in Court the necessary expenses, make an order for deli- 
very of possession in execution of the decree. Provided, however, that in cases 
to which section 52 of this Act is applicable, no such order shall be made until 
after the expiration of 15 days from the date of decree.” 

For decisions under the old Act, see section 06 and notes. « 

IB the law : — Thus while, sections 22 and 23 of the old Act con- 
templated suits for ejectment against all sorts of raiyats and ordinary leaser 
holders for non-payment of rent, and while section 52 gave a right to the land- 
lord to eject all sorts of raiyats and leaseholders for default of rent, section 65 
of this Act expressly protects permanent tenure-lwlders, ftaned raiyats and 
paney raiyats from ejectment. Even non-payment of rent does not subject them 
to forfeiture.^ This is consistent with sections 10, 25 of the Act. As to non- 
occupancy raiyats, the old law seems to remain intact (section 66). 

ITOt liahte to ejectment -The Legislature liere follows the decisions of 
the Courts. A cultivating raiyat cannot be ejected under section 52 of Act VIII 
1860 B.O. from a jote in which he has a transferable interest — (Eristendra 
Aetwfc Bwft, 10 0. L. R., 399 ; I, L. R., 8 Cal., 675 ; FaldrChand e. Fowzdar 
Misser, I- L. R., 10 Cal., 547 ; Tirbhobun Singb e. Jhonolal, 18 W. R., 206). 

teiiwe or holding shall he Uable to sale :-This section should be md 
jW™ sectio|^ 159, 164, 165 and 166 jpo«t, and it should be noted that in all these 
jedsms what is sold is not the right title and interest of the judgment-debtor^ 

the tenure or holdihg, snd what the pprohaser takes is not the Jlhid 
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terest of the judgment-debtor but the tenure subject to “ protected interests and 
with power to cause registered and notified incumbrances." For decisions under 
the old law» see the following head. 


Rent shall be a first charge thereon The object of this section is that 
all permanent tenures and fixed and occupancy holdings are hypothecated to 
the landlord for rent ; so that the tenant cannot, by disposing of the tenure to a 
third party, deprive the landlord of his lien upon it. I^hus where the plaintiff 
had purchased under a Civil Court decree, the rights and interests of a tenant 
in a certain under-tenure or holding, and this under-tenure was afterwards 
brought to sale for arrears of rent by the zemindar, it was held that the pur- 
chaser under Act X sale, and not the plaintiff, was entitled to possession^ 
(Khoobhari v. Roghoobur, 2 W. R., 141 ; Gopal Muiidle v. Subhodra Boistobee, 
5 W. R., 205 ; Safurunnessa v. Sarec Dhoobee, 8 W. R., 384 ; see also Ram Jeebau 
V, Peary Lai, 4 W. R., Act X, 30 ; Golam Cliundcr v. Nuddiar Chand, 16 W. R.,1 : 
15 W. R., 99 ; 17 W. R., 452 ; 20 W. R., 59 ; Sp. W. R., Act X, 48). But another 
decision seems contraiy to these, in which Phear, J., says : " The power which a 
Revenue Court has in this behalf is given to it by section 105 of Act X of 1859^ 
and wo think that those provisions only enable the Revenue Court to seize and 
sell that which at the time is the property of the judgment-debtor. There is 
nothing in the whole Act as we read it to indicate that the Legislature contem<* 
plated for a moment that the property of any other person than the judgment- 
debtor should be sold for the debt of the latter, even though the property had 
previously been the property •of the judgment-debtor” — (Pran Bandhu v, 
Sarba Sundari, 3 B. L. R., A. 0., note 52; 10 W. R., 434). Apd this 
decision is followed in Samiruddi v. Hurish Cbunder, 3 B. L. R., A. C., 
49, where Loch, J., says : “ But it was further urged that under the provisions 
of section 112 of Act X of 1859, the tenure oithe raiyat was hypothecated for 
rent. This is a mistake. The produce of the land is held to bo hypothecated 
and the zemindar, instead of brinj^ing a suit for arroar, may recover the same 
by distraint and sale of the produce.” (Compare also 10 W. R., 334, 446 ; W. 
R., 449 ; 15 W. R,, 341 ; 17 W. R., 417 ; B. L. R., App., 49 ; 7 W. R., 183 
P. B. ; Dowlatgazi u. Moonslii Munwar, 12 B. L. R.. 48r> (note) ; Raj Kishore 
e. Pulbhuddur, S. D. A., (1859), 389; Wahod Ali v, Sadiq Ali, 12 B. L. R,, 
487, note), But it is now a settled point that the tenure nassos by the 
sale — (Sham Chand v, Brojo Nath, 12 B. L. R., 484, F. K ; 21 W. R., 
94). This decision is put by Chief Justice Couch upon the ground that “tho 
holding or interest which has been created by the lease passes under sueh 
a sale ; and ho argues that if this is not intended, when it is said 


tho ‘ tenure * is to be sold, there was no need for the provision, because th© 
right, title and interest of the judgment-debtor could be sold under an ordinary 
decree." This argument will apply even to the present section of the now 
Act. But with due deference to tho learned Chief Justice, we may venture to 
submit tfiat the provisions for sale of an under- tenure for arrears of rent pre- 
scribe a different mode of salo from the ordinary process of sale in execution, and 
expressly give a different effect to such sale, since they entitle tho purchaser 
to avoid inoumbrancos : and if tho more provision that the tenure should bo 
sold sufficed to pass the entire interest, in whomsoever vested, as argued 
the Chief Justice, there would seem to have been no necessity to provme tbjlt 
mtmmbrances might be avoided, since to use the words of the Chief Juatie© th© 
** tenure " means “ not the right or interest of any person in tho landy,^ut 
' the holding which has been created by the lease." ^Tho 

Haf©|||t©v©d tenants. Full Bench decision has, however, its effects upon the 
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un-tegistored timantis. It has been laid down that the s&cmiudai* need not look 
beyond his registered tenant, and in any case the sale cannot be set aside for 
fraud on that ground alone — (Bhabo Tarinee v. Prosunno Mayi, 10 W. R., 
804; Sadhun Chunder v. Gooroo Churun, 15 W. R., 99.) A decree for 
rent obtained by a Rndlord against his registered tenant renders the 
tenure in respect of which it is passed liable for sale, although it may have 
passed into other handg than those of the judgment-debtor — (Rashbohary 
V, T?GQxy Mohan, I. L. R., 4 Cal., 346). Where a tenure stood in the name 
of one of two original co-sharers, but the other co-s barer had bought all. 
his right at a sale in execution of an ordinary decree, and thus was the owner of 
the whole tenure, but whose name was not registered, it was held that the tenure 
might be sold in a suit for eleven years* arrears against the registered tenant who 
admitted the claim for arrears — (Doorga Prosad i\ Sreekisto Moonshce, 2 
Wyman’s Rep.) 212 ; Sp. W. R., Act X, 48). And similarly a sale under decree 
in a suit for arrears duo from all the shareholders in a taluk, but to which only 
the registered sharers seem to have been parties, although the other sha- 
rers were aware of the pendency of tlic suit, was hold to pass the tenure— 
(Alimoodeen o. Sabir Khan, 8 W. R., GO). In exocntion of a decree against 
one of Several joint bolderH of a tenure when it is clear that what is 
sold and intended to be sold is the interest of the judgment-debtor only, 
the sale must be confined to that interest, although the decree-holder 
might have sold the whole tenure had ho taken proper steps to do so, or although 
the purchaser may have obtained possession of the whole tenure under the sale. 
But if, however, it appears that the judgment- debtor has boon sued as represent- 
ing the ownership of the whole tenure, and that the sale, although purporting to 
be of the right, title and int«r(!st of the judgment-debtor only, wa§ intended to bo 
and in justice and equity ought to operate as a sale of tlio tenure, the whole 
tenittt) must bo considered as Jiaving passed by the sale. If the question is 
doubtful on the. face of the jirocoeding, the Court must look to the substance of 
the matter and not to the form or language of the proceedings. Where a judg- 
ment-debtor was alone registered in the slicrista of the zemindar as owner of a 
tenure, but it appeared that liis two brothers, wlio were joint in estate with him, 
wore entitled to an equal share with him in the tenure, but that the judgment- 
debtor was the manager ; and wlien it appeared that the zemindar being only 
entitled to a shfU’e in the zemindari had obtained a decree against the judgment- 
debtor alone for arrears of rent, and in execution thereof proceeded to sell his 
right, title and interest under section 64 of tlic Rent Act — it was hold that as the 
judgment-debtor represented his brothers, and as they were equally liablo to 
pay the amount of the decree, upon the principle set out above, the latter were 
not entitled to I'ocovor their share of the tenure which the auction -purchaser had 
obtained possession of in execution of the decree against the judgment-debtor— 
(Jeolal e. Gnnga Persod, I. L. R., 10 Cal., 996). In this case tho older decisions 
of Doular Chand v. Lalla Chabeel Chand, L. R., 6 I. A., 47 and Blssessur ]jal 
I^harajah Luchmossur, L. R., 6 L A., 233, wore commented upon. The 
plaintiff purchased in a private conveyance fi'oin the registered tenant oi a per- 
manent transferable interest in land such as is described in section 26 of Act VlII 
of 1869 (B.C.), but no notice of tho transfer was given to tho zemindar. The 
zemindar snbsqeuently breught a suit against the tenant for arrears of rent and 
^ decree, in oxooution of which ho caused the tenure to be sold and him- 
se« TOCiwaw^he purchaser. Tho plaintiff took proceedings under section 311 of 
^ salo^^but his application was rejected 

^L^rmma, an6rreneouBono,that ho wasnota proper party to take such 
ppoceeoiiag, and be did not appeal against the order rejecting it. It was^held iu 
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a Bait brooffht against the zemindar and the tenant to set aside sale, that in the 
absence of fraud the suit was not maintainablo. The plaintiff might hare satis- 
fied the rent decree, and so prevented the sale, or he might have appealed against 
the order rejecting his application to sot it aside. But having done neither, and 
the zemindar having h^ no notice of the transfer, ‘ the plaintiff was not 
entitled to treat the proceedings in the rent suit as a nullity on the ground 
that ho was not a party to it — (Panyo Chunder v, Hurg Chunder, I. L. E,, 10 
Cal., 496). A decree for arrears of rent of an under- tenure was obtained against 
a. tenant who become an insolvent, and whoso tenure became vested in the 
Official Assignee by virtue of the provision of the Indian Insolvent Act, 11 and 
12 Vict.,.C. 21. An application was made under sections 59 and 60 of the Kent 
Law, Bengal Act VIII of 1869, for an order that the tenure should bo sold for 
its own arrears. The Official Assignee objected to the sale, and contended that 
the decree-holder’s only right was to prove in the insolvency for the amount of 
his debt. It was held that, whether the arrears of rent became duo before or after 
the insolvency of the judgment-debtor, the dccroo-holder was entitled to soil the 
tenure in execution of his decree — (Chunder Narain t?. Kishen Chand, I. L. E., 
9 Cah, 855.) In a case the plaintiff had obtained a decree for possession of 
a taluk, but while the decree was under appeal the zemindar sued the registered 
tenant for arrears up to a period subsequent to such decree : a sczawal was put in 
possession of the taluk, and a sale decreed in the rent suit ; and the plaintiff did 
not get himself registered, or tender to stay the sale, or apply for the removal 
of the sezawal : under these circumstances it was held that the plaintiff would not 
Bot aside the sale, and that the whole tenure passed, there being the necessary 
provision to that effect in the lease — (Forbes v. Protap, 7 W. R., 409). But 
where a traiisfci; of a tenure has been recognized “the zemindar cannot sell for 
arrears in a suit against the registered holder — ( (Jmurt Lai v. Soorub Basi, 2 
W. R., Act X, 86 ; Samiraddi Khalifa v, Harish Clinndra, 3 B. L. R., A. 0., 
49 ; Pran Bundhu i\ Sarba Sundari, Ib., 52 note ; Meah Jan v. Kanina Mayi, 
8 B. L. R., 1 ; Ram Buksb v. Hiidoy Mani, Ib., 10 note ; Mojon v. Dula Gazi, 
12 B. L. R,, 492, note ; Ram Kishoro v, Kristamonee, 2.3 W, R., 106). 

Compare also (Krista Chunder v, Raj Krista, I. L. R., 12 Cal., 24.) 

. 66. (1) When an arrear of rent remains duo from a tenant 
Sjeotment for arrears not being a permanent tenure-holder, a raiyat 
in other oases. holding at fixed rates or an oocupancy-raiyat, 

at the end of the Bengali year where that year prevails, or at the 
end of the month of Jeyt where the PasU or Ainli year prevails, 
the landlord may, whether ho has obtained a decree for the 
recovery of the arrear or not, and whether he is entitled by the 
terms of any contract to eject the tenant for arrears or not, insti- 
tute a suit to eject the tenant. 

(2) In a suit for ejectment for an arrears of rent a decree j^s* 
ed in favour of the plaintiff shall specify the amount of the arrear 
and of the interest (if any) due thereon, and the decree shall not 
bo executed if that amount and the costs of the suit are paid into 
Court within fifteen days from the date of the decree, or, Vhepi 
the Court is closed on the fifteenth day. on the day upon which 
the Court re-opens. * 
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(3) The Court may for special reasons extend the period of 
fifteen days mentioned in this section. 

This section should bo read with sections 89 and 156 of the Act. 

Road tho notes under section 44 under the heading of Fractional owners^ 
p. 195. 

Old Act : — Sec sections 22, 23 and 52 of Act VIII of 1869 B.C., quoted un- 
der section 65. ^ ^ 

Due by a tenant : — A suit for ejoctmont will lie under this section for 
arrears of rent a bhaoU tenure. But a siiit which is in reality a dlaim for 
compensation for use and occupation of lands, cannot be described as a suit 
for arrear of rent under section 52 of the Bengal Act VIII of 1869 — (Kishen 
Gopal e. Barnes, I. L. R., 2 Cal., 374). Tho definitions of ‘ tenant * and ‘ raiyat * 
under this Act are clcai*, and ‘ rent * means rent in kind or money. 

At the end of the year : — A raiyat cannot bo ejected under this section, for 
an instfilmcnt of rent which falls due in tho middle of the 
lliddle of the year. year. The right to eject for non-payment accrues only 

when an arrear remains due at the end of the Bengali year or at the end of the 
month of Joyt of the Fusloe or Willayice year, as the case may be — (Savi v. Ohand 
Sarl^r, Marsh., 384; Sreorain i;. Jnggernath, 1 Ind. Jur., 187; 5 W. R., Act 
. X, 45). A landlord who sues for arrears of reut, for tho 

whole of one year and portion of the next, and also for* 
ejectment, is not entitled to a decree for tho latter. Tho right to ejectment 
under s. 22 of the Rent Acf (tlcng. Act VIII of 1869) aconios a4 the end of the 
year, and forfeiture or dcierniinai-ion of the tenancy tlieronpou takes place, but 
if the landlord sues for subsequent arrears, he treats the defendant as his tenant, 
and the right acepired under that Reaction must be taken to have boon waived, — 
(Jogoshari Chowdrain v. Mahomed Ibrahim, I. L. R., 14 Cal., 33). And under 
no circumstances can a landlord who has received tho rent of a subsequent 
year, eject a raiyat on tho ground tliat tho j*cnt of the prcivions year is due— 
(Sheik peer Bux v, Mouzah Ally, Marsh., 25 ; 1 Hay, 89). “ The receipt of rent,” 
observed the Chief Justice in this case, “ had the same efEcct as if the plaintiff 
had at tho commencement of 1208 created a new tenancy. If he had done so, it 
is clear that the defendant could not be ejected for non-payment of rent for 1267. 
So, if the plaintiff had obtained judgment in this suit to oust tho defendant for 
non-payment of rent for 1267, and had afterwards, instead of executing the jndjj- 
ment, allowed tho defendant to continue in possession, and pay rent for 1268, it 
would have boon a bar to his afterwards executing the judgment.’* Receipt of 
rent subsequent to a decree for ejectment under this section from a tenant against 
whom the decree was passed renders tho execution of the decree impossible— 
(Nubo Kishen v. Hnrish Ghunder, 7 W. R., 142). As to forfeiture for nonpay- 
ment of .rent see sections 43, 25 and 20 ante. But tho i^cceipt of rent is not per m 
a waiver of every previous forfeiture ; it is only evidence or a waiver— (Chunder- 
nath 17. Sirdir Khan, 1€^W. R., 218). 

Wbo at© protected ? — As to forfeiture for non-payment of rent> see seoi- 
iions 43, 25 and 10 anU- Only permanent tenure-holders, fixed raiyats and 
oouunaney-raiyats are protected under this section. The penal provisions applies 
. to all other tenants, raiyats or nnder-raiyats, tenure-holders, or farmers. It bai^ 
b^^eter, been h^d that Baction 52 of Bengal Rent Act was applicable both tp 
ofibs where the fight to cancel a lease^ arises under the prov.^ioiis of the Act 
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and to caaes where the right arises under agreement between^ the parties. But 
the object of the section being to prevent a forfeiture if the rent be paid within 
the time specified by the section, the Court will grant relief against a forfeiture 
where the rent is so paid — (Dulichand v, Bajkissore, L L. B., 9 Cal., 88 *, 11 
C. L. B., 389). The same principle was applied on the equitable ground to a 
mokurari lease where the covenant was that default of payment of rent will 
cause forfeiture*-(Mahomed Ameer v. Peryag, I, L. B., 7 Cal., 56G ; Duli Chand 
Meher Chand, 12 P. L. B., 439 ; Mothura Mohun v. Bam Lai, 4 C. L, B., 469 ; 
oimparo also Brojendra Kumar v. Bungo Chunder, 12 C. L. B., 389 ; Golabdeo t». 
Kootoobollah, I. L. B., 4 Cal., 527 ; compare 19 W. B., 349 ; 22 W. B., 37C). 

But as the Act is intended only for agricultural lands and for the protection 
Does tUe aeotion apply of })easants, a suit for ejectment from land assigned for 
to tenants of houses, of building purposes brought upon a contract will not possibly 
homestead lands, or of .. i® ^ xi • i* ® xt i • rK i ^ 

lands used for manufac- be under tins section — (Ramnaram Nobm Oimnder,. 

** 18 W. R., 205 ; see also in the matter of Brohmomayi 

,Bewa, 9 B. L. R., note, 109 ; 14 W. R., 10). The word used in the section is 
* tenant,’ and tho definition of ^ tenant * does not exclude tenants of homestead 
land or of land used for manufactories. The word ‘ land* is not defined in this 
Act, Takinglits definition from Act V of 1807, B.O., or Act X of 1871, B.C. or 
Act IX of 1880, it appears that this section will apply to tenants of houses, 
buildings, and other tenements, even if there bo no contract prescribing forfeiture 
for non-payment of rent. The effect of such a proposition might be that if you 
take a house for six months and default to pay rent, the whole agreement may be 
rendered void by a suit of ejectment. But tho definition of the word * tenant/ 
read with section 4, will show that a tenant is either touuro-holder, or raiyat, or 
under-raiyat. A tenure-holder is a rent receiver ahd the latter two arc agricuL 
turists. Therefore tho tenant of A house would fall under neither of these 
classes. Sec the Collector of Mongliyr r. Hakim Madar Buksh, 25 W. B. 136. 

Obtained a decree or not : — The landlord may cither claim arrears of 
rent and ejectment in the same suit or if ho has got a decree for arrears of rent, 
when he did not claim ejectment, may sue only for ejectment and put in the 
decree for arrears of rent, if unsatisfied, as evidence (Sheikh Mahamad Hossein 
t;. Boodhan Sing, 7 W. B., 374 ; Sheikh Abdul Rahman v. Digambari Dasi, 18 
W.*R., 477). 

Entitled by contract or not. — The liability to ejectment under this sub- 
section is independent of any contract between the parties, and is an incident of 
all tenancies. 

The decree what to contain ?— It is absolutely necessary that the decree 
shall specify the amount of arrears, and if it fails to do so, it ought to be 80t 
aside — (Shah Ali Hossein v. Nundu Khan, 2 AIL, 62.) 

Paid into Oourt : — The letter of the law does not assert that tho arrear be 
in saving a forfeiture and not by his transferee or by any other party interested 
paid in by the tenant of tho tenure. 

A third party may also pay the amount — (Saroda Prosad r. Nobin Chunder, 
Marsh., 417, 2 Hay 527 ; or an under-tenant— -Indur Prosad v. Campbell, I. L. 

7 OaL ; see section 172 jpo«L) 

But in a suit for ejectment under section Act X of 1859, against A on the 
What it a aufflolent gromad of non-payment of rent, B has no right to inter- 
Mmnt P vene and be made a defendant on the alle^ion tbs^ he 

iS '^ally tenant of the land in question— (2 Hay, 452 ; Marsh., 374; 6 
Act Xf oL) Payment into Court by a judgxnent-debtor within fifteen days from 
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the date of decree* of rent, interest, and costs^ with a protest as to the sum im- 
properly charged against him as interest, is a sufUcient payment within the 
merfhmg of this section to save him from liability to be ejected from his tenure. 
There is no analogy between deposits made to prevent the sale of mortgaged 
property and payments made under the provision of this section — (SrishtidSur 
V, Doorga Narain, 17 W. R., 4G2). Whore in a suit for rent of the current 
year and for ejectment, supported by a previous unsatisfied decree, a decree 
was passed for the rent of the current year without including the amount 
claimed under the previous unsatisfied decree, it was held, tliat the defendant, 
having paid the amount of the arrears specified in the decree had saved 
himself from ejectment— (Savi v. Mohesh Ch under, Sp. W. R., Act X 29). 
When the money is brought into Court on the fifteenth day or the next 
opening day, but it is not received by the Court, because accoi*ding to some 
departmental rules tlio money is to bo paid into the Treasury and the tenant uses 
diligence to comply with such rules and pays the money into the Treasury on a 
subsequent date, ho makes a sufficieiit compliance with the decree (Gnjadhur 
Paui'ee v, Naik Paureo, I. L. R., 8 Cal., 528). 


Fifteen days from the date of decree : — Under this section a decide for 
ejectment must be conditional on the defendant not paying the decreed rent 
within 15 days — (Landa v. Binodelal, G W. R., Act X, 37 ; Kadir Gazee v 
Mohadevi Dasi, Id,, 48 ; Buksh All v, Ramtanii Goi, Id,, G4). In the matter of 
Sheik Gunee v, Baharoollah, 13 W. R., 240), it was held that where the 
plaintiff sued for arrears of rent praying that if they were not paid, the defendant 
should bo ejected, and the Deputy Collector gave him a decree setting forth that 
the prayer was for a proceeding under section 78, Act X of 1859, and ordering 
that there should be such a proceeding to execute, the order was an order for 
cjoctmenji. Where a decree is appealed against, the time 
from grace shall commence from the date of the decree of 
the Appellate Court. For, in order to save a holding, 
the defendant must not only deposit tlio costs of the first Court, but also 
those of the Appellate Court — (Nobo Kishto v. Ramessur, 2 Wyman’s 
Reports, 75; 18W. R., 412 note; Sheik Abdool Rahman v, Digumbari Dasi, 
18 W. R., 477 ; Rao Baneeram Nadian of Rao Madhubram (minor) v. Ram 'Nath 
Shaba, 10 B. L. R., Ap. 2). If the decree ig altered or amended on revieW or 
appeal, tho fifteen days’ grace dates from the final decree in the case— (Hadha 
Mohan v, Bukshee Begum, Marsh., 471 ; 18 L. R., 477 ; Noorali v. Kond 
Mean, I. L. R., 13 Cal., 13) ; and tho <iay on which the decree was passed should 
be excluded from computation — (Shoopalal Sing v. Nubi Ashruf Kban, 3 All., 
§42). Where however the decree was not modified in review, it was held that 
the time should run from tho original decree— (Paresh Nath v, Eristo Lai 
23 W. R., 50). When a tenant has been sued for arrears of rent and 


a decree obtained against him under Bengal Act VllI of 1869, section 52, 
which provides for the stay of execution if the amount of arrears together 
with interest and cost of suit be paid into Court within fifteen days from the 
OloMd hclidAv decree, and tho Court is closed on or before 

the first day of the period so limited, the tenant is at 
liberty to pay into Court the arrears, interest and costs on the first day that the 
CcUTt rc'-opens ; and if he does so, execution must be stayed — (Hossoin Aii v, 
Donxelle, L U R., 5 Cal., 90G.) 


^ Power to extend the time of grace :-tA Court has power to extend the 
med of grace and to stay the execution ^ a decree for a longer period than 
tteen days, but not to shorten the geriod. This discretionary power is idso 
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vested in the Appellate Gonrt — (Nobokisto Makerji v, Hamessar Gupta, ^ 18 W. 
E)., 4L2 (note) ; 2 Wyman Act X, 75 ; Rao Baneeram v, Ramnath Shaba, 10 B. 
L. B., App., 2 ; 18 W. R., 412 ; Sheik Abdiir Rahman v, Digumbari Dasi, 18 
W. R., 477). The Court may extend the time only at the time of passing the 
decree, but not in the course of execution. The section evidently contemplates 
the procedure before the decree. So it has been held that the Court, whose duty 
it is to execute a decree, is bound to execute it in the ahapo in which the decree 
comes before it, and has no authority to |)ermanently stay tho execution of any 
portion thereof, e. g,, where a decree is for money and for ejectment in the event 
of non-payment within fifteen days, the Court executing is not competent to 
extend tho period for payment in order to save the judgment-debtor from the 
alternative consequence — (Sankur Singh v. Huree Mohan, 22 W. R., 460; 
Gokhlanund v. lialjeo Sahoo, 21 W. R., 11; Pureshnath u. Kristolal, 23 W. 
R., 5o;. 


Appeals firom such decrees : — Under the old law thero have been conflic- 
■ ting decisions on this point. In Parbutichurun Sen v, 

Shaik Mondari, T. L. R., 5 Cal., 594, 5 0- L. R., 513, it 
has been held that an appeal does not lie to the High Court from a decision of 
the District Judge, staying execution in a snit for arrears of rent and for eject- 
ment whore the value of tho amount decreed is less tlian Rs. 100. Nor can an 
application, made to eject the tenant on his default to pay into Court the money 
duo under the decree within tho time fixed by section 52 of Bengal Act VIII of 
1869, confer such right of appgal. In suits instituted under Jlengal Act I of 
1879, for arrears of rent and ejectment on account of tlie non-payment of arrears 
of rent, a second appeal lies to the High Court, this class of cases not being 
within the provision of section 137 o,f the same Act— *(Ram jaii Khan v, Raman 
Chamar, I. L. R,, 10 Cal., 89). The decision of Parbutiehuren Sen v. Shaik 
Mondari, has been overruled in tho Full Boneh decision of Tnlsi Panday v. Lala 
Bachalal, 12 C. L. R., 223. The judgment of tho Full Bench was as follows : 

Frima facie in a snit of this kind the appellant is entitled to a second appeal. 
The question is whctlier that right is taken away by section 102 of Act VIII 
(B.C.) of 1869 ? That section only a]»plies wliere tlie amount sued for, or tho 
value of the property claimed, does not exceed Rs. 100 ; and unless that fact 
does appear either from the finding of the lower Court, or elsewhere upon the 
proceedings, it seems to us that wc have no right, (more specially as we are only 
empowered here to deal with points of law), to draw any inference to that effecL 
We are therefore, of opinion, that this Court has jurisdiction to entertaiii the 
appeal.” 


67. An arrear of rent shall hear simple interest at the rate 
on 0^ twelve per centum per annum from the 
expiration of that quarter of the agricultural 
year in which the instalment falls due to the institution of Ihd 
suit. 


Shall hear : — ^The original section 21 of Act VIII of 1869 (B.C.) said ; “ Un* 
loss othorwisG provided by written agreement (instalment 
Change o aw. rent) shall be liable to interest at twelve per centum per 

annum.” The old law has been expressly overruled by the present section which 
NO «oM»ont about "“g^tto ^ re^ with olanse (h) of snb-seotion (8)j,of 
intere^fdid. section 178. So that under the present law no oontinct 

for a higher or lower interest than twelve per cent, will 
3? • 
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be valid, and it is no- longer in the discretion of the Courts to adjudge a lower 
interest than twelve per cent., for the section says shall 
TSo discretionary hear simple interest. No compound interest is recover- 
Suce th<?lntereBt. The following decisions under the old law which 

laid down that the Court has a discretionary power of 
awarding interest or not and which were based upon the words liahle to interest 
are therefore to be considered as overruled— ( Beck-ith v» Kristo Jeebun, Marsh., 
278 ; Kasbinath v, Mynuddin, 1 W. B., 154 ; Rajah Satyanand r. 2^hir, 6 
B. L. R., App., 119 ; Maharajah Dhoraj Mahtab Chand e. Sreemati Dev Kumari, 
7 B. L. B., App., 2G : Radhika Prosunno t>. Urjoon, 20 W. R., 128 ; Maharani 
Indra Jeet e. Khajeh Abdul Hossein, 2 Board’s Bop., 210 ; Musst. Bibi Faseehun 
v* Musst. Ashrufunissa alias Awanee). Every arrear of rent, unless it is other- 
wise provided by an agreement in writing, is liable to bear interest al 12 per 
cent, from the time when it, or each instalment of it, became due ? The discre- 
tion which a Coui*t has to refuse interest can only be exercised upon very clear 
ground. The mere non-enforcement by a landlord, even for a scries of years, of 
his right to interest upon arrears of rent, does not amount to a waiver of such 
right— (Johoory Lall v, Bullab Lall, I. L. B., 5 Cal., 102). 

When damages are awarded, no interest can be allowed ; see tho proviso 
of the next section. When therefore the Courts would 
Damafice bars in eres . reduce tho rate of interest or to enhance it, they 

may allow damage instead of interest, and as to tho amount of the damage 
it is in the discretion of tho Court to vary it within the limit of twenty-five per 
cent. Interest can under no circumstances b§ awarded whore tho plaintiff has 
obtained damages under section 68 ; for such damages are given in lieu of inter- 
est and can only bo decreed in addition to rents and costs — (Nobo Kanta v, Baja 
Barada Kanta, 1 W. B,, 100). 

In a suit to recover arrears of rent at enhanced rates, that is, where the rates 
are to bo fixed by a Court of Justice, the plaintiff is not 
nofbe should entitled to interest on tho ground that tho raiyat did not 

pay the enhanced rates demanded by tho plaintiff—* 
(Golamali v. Copal Lai, 1 W. R., 5G ; Sameera Khatoon v. Gopal Lai, 1 W. R., 
58) ; so while a suit for enhancement is pending, the defendant is not liable for 
interest, inasmuch as the rent is undetennined ; but aitor tho rent is determined 
he is liable to pay interest on all arrears from and all instalments after that date 
—(Raj Mohan v, Anand Chunder, 10 W. R., IGC). In a suit in which decree is 
given for arrears of rent at an enhanced rate, interest is to bo allowed not only 
fi*om the date of the decree, but from the time the rent became due — (Khajah 
Ahsanollah v. Kajoe Aftabuddin, I. L. R., 4 Cal., 594 ; 3 C. L. R., 382). Interest 
may he decreed with arrears of rent, but it should not upon instalment as from 
dates during tho currency of the year, unless the parties had agreed that the rent 
should be paid by instalments at those dates— (Bharut Chunder v, Bipin Bihari, 
^ Bhyruh Chunder v, Meer Ameemddin, 17 W. R., 173.) These 

decisions are now ineffective, because the wordings of the section imply tliat 
Waiver of intereBt. interest on instalments will run. Whore a kabuliyat 
. stipulates for the payment of interest upon all sums not 

paid ou a Gxod date but the landlord accepts sums due on account of prinoijpal 
on successive dates, from time to time for a senes of ten years, without making 
any demand for interest, and without applying any of the sums paid to the dis- 
charge of an interest, the Court is not in error in holding that the landlord has 
waived his claim to interest — (Dindoyal v» Prankishen, 2 Hay, 423 ; Marsh., 394). 
The omission to claim interest on arrears of rent in past years, is not to be oou- 
^?r^*^** ^ aaiver of the right to cladm intei'esb for nil time— f Johoorvlal r. 
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BuUuv Lai, 4 0. L. B., 849 ; 1. L. R., 5 Cal, 102). In disliugnshing this caso 
from that of Dindoyal, Mr. Justice Jackson observed : “ It seems quite 
clear that the present case is distinguishable from that caso. The Judge 
hero does not find that the plaintifE had waived his claim to interest * * * 
There is a case cited in Master’s Edition of the Law of Landlord and Tenant— 
Ruttykunt Bose v, Gungadnur Biswas (Marshall, 40) — holding that the mere 
fact that the landlord did not, on breach of covenant, claim interest, instalment 
by instalment, for the fractional time that the rent was not paid when dae, does 
not justify the plea that such interest, so stipulated for, is not due ; nor does 
it raise the presumption that plaintiff had waived his claim to interest. I think 
that it would be monstrous to say that the mere omission to claim interest 
for past years from a tenant who did not pay his rent on due dates should bo 
considered a waiver of the right to claim interest for all time.” 

It is doubtful if interest will now be recovemble upon monthly instalments. 
But if the agreement was entered into before this Act came into force, it will 
operate. See clause (h) of sub-section (3) of section 178. Under the old law it 
was held that in a suit for rent where the kabuliyat stipulated that payment 
should be made in monthly kists, the raiyat was held to be bound by its terms, 
notwithstanding that the landlord had not strictly enforced them previously — 
(Peary Mohun v* Brojo Mohun, 21 W. R., 36 j Peary Mohan v, Brojomohun, 22 
W. R., 428). 

68. (1) If, in any suit brought for the recovery of arrears 
of rent, il appears to the Court that the defen- 
ranT^JrithhSd dant lias, without reasonable or probable cause, 
olwfe" or to dStolJSt ucglected or refused to pay the ajnount of rent 
improperiyaaodforront. Oouft may award to the plain- 

tiff, in addition to the amount decreed for rent and costs, such 
damages, not exceeding twenty-five per centum on the amount 
of rent decreed, as it thinks fit : 

Provided that interest shall not he decreed when damages 
are awarded under this section. 

(2) If, in any suit brought for the recovery of arrears of 
rent, it appears to the Court that the plaintiff has instituted the 
suit without reasonable or probable cause, the Court may award 
to tho defendant, by way of damages, such sum, not exceeding 
twenty-five per centum on tho whole amount claimed by the 
plaintiff, as it thinks fit. 

Ohanges of law ; — This section has been substituted for sections 44 and 45 
of Act Ylll of 1869 B.C. (sections 2 and 3 of Act VI of 1862 B.C.), with the 
provisions of tender and interest struck off and with the proviso inserted. The 
words and that he has not before the institution of the suit tendered such 
amount to the plaintiff or his only authorized agent, or in case of the refusal of , 
the plaintiff or such agent to receive the amount tendered, has not dej^sitedl 
such amount in the Court before the institution of the suit in manner hereinafter 
mentioned,” are omitted after the words due by him ” in sub-section (1) ; , so 
also the words, ** these damages, if awarded as well as the amount of rent atnl 
costs decreed in the suit, shall carry interest at the rate of 12 per cent, per miuum 
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fetwa tho date of deci*oe until payment thereof.” Similarly, in sub-section (2), 
the words ” or that the defendant had before the institution of the suit duly de- 
posited in the Court, in the manner hereinafter mentioned, the full amount which 
the Court shall find to have been due to the plaintiff at the date of such deposit ” 
which occurred in the old section after ilie words “ proebablo cause ” have been 
omitted, and also the words “ such sum with interest at the rate of 12 per cent, 
per annum until payment thereof, shall be rccovorablo from the plaintiff in like 
manner as sums ordered to be paid by decrees of such Court,” which occurred at 
the end of the section. ^ The proviso of sub-section (1) is new. 

Without reasonable or probable cause The damages are awardable 

under this section only when the Court specially finds that the defendant has 
without reasonable or probable cause neglected or refused to pay the amount 
due by him. It has been held tliat the more pendency of an enhancement suit 
cannot of itself be an excuse for withholding from paying what is admittedly 
due, vie.y tho old rent. The damages under this section are awardable in addi- 
tion only to rent and costs ^ and are to bo regarded as in substitution for and not 
in addition to, the interest awardable under section 21 of this Act — (Nobo Kant 
Dey V, Kaja Boroda Kant, 1 AST. B , 100.) 

A man is not liable to damages, merely because ho may from poverty, ill- 
ness or some other unavoidable cause, have failed to pay his rout — (Huro Mohan 
1 ?. Umesh Chunder 1 R. J. P, J., 117). 

The Court may award The power to award damages on arrears of rent 
is within the discretion of the Court — (Zuraocruddinnesa Khauum v, Clement 
Phillipo, 1 W. R., 290). “ The award of additional damages,” observed Trevor, 
J[,, “ is disci'etionary and not imperative on the Courts, and before awarding 
these damages the Court, in tho exercise of its discretion, must*look to tho con- 
dition of the parties, and tho pai;ticular hardship inflicted on tho landlord by the 
omission of the under-tenant to x>ay his rents, before it will call into action the 
penal terms of this section ” — (Ram Bodlmn v. Rani Sree Konowar, Sp. W. R., 
Act X, 22). As it is clearly discretionary to award such damages, the refusal to 
award them is not a ground for special appeal — (Maharajah Dhoeraj Mahtab, 
Chand Bahadur v, Dcbendranath Thakoor, Sj). W. R., Act X, 68 ; Uopal Lai 
Mahomed Kadir, td., 73). 

Proviso ; — See Nobokanto v. Raja Boroda Kanta, 1 W. R., 100. 

Penalty of the landlord : — The Act has substituted the word * danmges * 
for ‘ compensation ’ which occurred in the old law. Before imposing a penalty as 
prescribed by this section, the Court should carefully weigh the evidence, and 
assign reasons why it thinks that arrears are not due, and that the plaintiff has 
instituted the suit against the defendant without reasonable or probable cause. 
An Appellate Court has authority to award damages under this section if it finds, 
after considering the whole evidence, that there are no grounds whatever for 
plaintiff’s case — (Ram Chunder v. DagorKhan, 10 W. R., 339). 

Interest on cesses : — Damage and interest are recoverable upon road-cess 
and public-cess also. Section 47 of Act IX of 1880 B.C. (25 of Act X of 1871) 
prescribed that the road-ccss is recoverable in the same manner and under the 
same penalties as if the same were arrears of rent ; see also section 3 (5) of this 
Act, where rent is defined to include cesses for the purposes of sections 53-68. 

Produce-renti. 

** Raiyati teniwes in Behar are classified on various principles. One olaSsi** 
" *fication is made with reference to the length of the raiyati holdings j another 
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’Virith reference to tlio incident of the place of residence of the raijats, and a third 
with reference to the mode of payment of rent. Under the last method all raiyati 
holdings are divided into two classes, viz.., Nukdi and BhaoH. When the payment 
of rent is made in cash, the tenure is called Nnkdi (from nnMi, cash). When 
the payment is made in kin^ the tenure is called Bhaoli probably a Hindi com- 
pound made up of hhow, rate, price and wait, pertaining to). The Nukdi 
tenures are of several classes known by distinct names ; the most important of 
them being Nukdi proper, Balkut and Hustbood. The tenure is called Nukdi 
proper or Chikkut when the cash rent fixed previously is paid for every bigha of 
the holding without any regard to the produce. The BaTkut (from hal, ears of 
corn, and katna to cut) is tlie kind of tenure where the rate of cash rent per 
bigha is determined on an inspection of the actual produce of the fields, and 
this rate charged for every bigha of the raiyat’s holding. The Hustbood is the 
kind of tenure when the rate of rent is fixed previously ; but the raiyats are liable 
to pay rent at thatratefor tboso plots of land only where the harvests grow. Thus 
if a raiyat holds twenty highas of land, and the tenure is Nukdi, the amount of 
rent, the rate of which must in this case have been fixed previously, say 
rupees 5 per bigha, would bo 100 rupees ; but if the raiyat hold the same 
quantity of land in Balkut tenure, the rate of rent would be determined only 
after an inspection of the actual produce of any one harvest, and supposing the 
rate then to be determined at Rs. 6 per bigha in one year the amount of rent 
would he Rs. 120, and supposing the rate to be determined at Rs. 4 the next year, 
the amount would be Rs. 80. And if the rate of rent be at 5 rupees per bigha, 
and Kharlff has grown in 8 oat of 20 bighas, and Rabbi in 4 out of 20, the 
amount of rent payable, in case the f-enure is Hustbood, would be Rs. 65, aud if 
in another year^ KhanlF grows in 12 bighas and Riil>bi in 13, the amount of lont 
payable is Rs. 120, and this irrespective of the amount of produce. There is an- 
other kind of Hustbood tenure which is pcculianto certain porgunnas, and in this 
there is a combination of tho two kinds of payment. Thus a Nukdi rental is 
previously agreed on, and it is understood that a certain percentage of tho 
raiyat’s holding is to be hold in Nukdi, and the remainder in Bhaoli Agorbatai. 
Tho raiyat has in this caso tho right to select the best lands called Joiet (best) for 
the Nukdi payment. Except the Nukdi proper, the othrr modes of Nukdi pay- 
ment are sometimes reckoned as Bhaoli. 

“ The Bhaoli tenure is of two kinds ; (1) Agorbatai, (2) Danabandi. Agor- 
batai (from agora, watching, and hatna, dividing) is that kind of Bhaoli tenure 
whore a division of the crops is made in predetermined proportions between tho 
landlord and tho tenant. When tho crops aro yet in the field and ready for 
reaping, tho landlord appoints agoras (watchmen) to watch that none of the 
crops are fraudulently made away with. When ripe, the crops are gathered in 
the khalihans (threshing>fioors) which are places usually set apart for this pur- 
pose near the basti. The charge of reaping, (one out of twenty-ono bundles 
^thered) is paid out of the entire produce, and the remainder then, after thresh- 
ing and cleansing, is divided in predetermined proportions between the landlord 
and the tenant. The usual proportion is half and half ; or 9 annas to the land- 
lord and 7 annas to the tenant out of tho 16 annas’ produce. The Banabaudi liter- 
ally means a cursory survey or a partial measurement of field, or weighing of tha 
crop, to ascertain the value of the crop and the amount of assessment. Thesa 
proceedings, which are antecedent to the final determination of the land}oi^^s 
portion, give the name to the tenure itself. The Danabandi is made when the 
crops are yet standing iu the fields and when they are almost ripe for cutting. 
A part^ consisting of a sails (arbitrator), an amin (appraiser), attended the 
patwan, gomashta and other village amlas, go about in each field, and appraise 
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the pipoduce in maunda. At first the salis makes the estimate, but if the iaiyat 
is dissatisfied with the estimate, the Amin is referred to. The estimate having 
been once made, everything is left to the raiyat himself ; the landlord or his amS 
has then nothing to do with the standing crops. They are reaped and gathered 
by the raiyat who may pay the zomindaiy portion of t|ie estimated produce either 
in kind, or the price of this according to the price current, in cash. The zemin- 
dar's share is usually either half or 9 annas out of the 16 annas of the produce. 
The Baitadana is merely a modification of the last mentioned method, the differ- 
ence being that under this system the salis and the amin do not go to the field 
to appraise the out-turn* but the landlord’s amla and the raiyat come to an under- 
standing about this at a sitting in the zemindar’s kntchery. 

“ There is a kind of Danahundi which is called either Khata or Baiter Dam» 
hundiy where tho estimate is made in the zemindar’s kutchery without going to 
the field.” — (The Memorial of the Behar Landholder's Association.) 

“Under the Agorebatai systeniy tho landlord employs men to watch his 
share of the crop when it approaches maturity and when it is ready, cuts and 
carries it himself. In a more common variety of the same tenure, the crop is 
cut and threshed by the raiyat under the superintendence of the zemindar’s ser- 
vants, and the produce divided on the threshing-floor ; but it is also matter of 
arrangement between the parties in this case, whether the landlord shall have 
straw or only the grain, and whether it shall be delivered at the threshing-floor 
of the raiyats* village or at sonic other place more convenient to the zemindar. 
Under the Bhaoli or Danabundi system, when the crop is ripe, the patwari, the 
gpimashtha, the amoen, or jureebkush or measures*, a salis or arbitrator, and a navi- 
sunda or writer, of the village, with the raiyat himself proceed to the field in 
which the crop is growing# •The salis first makes an estimate of the produce, 
the amin then makes another. If the two estimates agree, the matter is 
considered settled. If they differ, the raiyat cuts a cotta where the crop 
is thinnest ; the zemindar’s people cut another where it is heaviest. The 
produce is threshed out, mixed together and weighed, and the produce of the 
whole field is estimated from this sample. A momorandum of the result, called 
a Danabandi, is made out by the patwari and his writer, and signed by those 
present. The raiyat is then at liberty to cut and store his grain. The pntwari 
next prepares a paper called a * Behree’ showing the amount of grain in tho pOBsqR* 
sion of the raiyat, and tho respective shares of the malik and the raiyat, and sends 
for the malik ’s share, which tho raiyat either pays in gi'ain or money, as may 
have been agreed upon. If the agreement is to pay in money, the gnmastha 
writes to the amla of the surrounding villages for the nirik or the market rate, 
which is returned on tho back of his letter, and an average is then struck. It 
will thus be seen that accounts of the estimate of the crop and its weighmont 
form the chief evidence in these Bhaoli cases, and that a juma-wasil account is of 
comparatively little use. — (Letter of the Commissioner of Faina to the Secretary 
of the Board of Itevenue, No. 1130 of the ^Ist August 1858.) 

“ When the tenure is hhaoliy that is when the rent is paid in kind, the 
tenant receives no pottay but may be ejected after any harvest. Bhaoli tenure is 
either danabandi or agorebatai. In both cases tho Collector and the proprietor 
theoretically share the produce in equal moieties ; but in neither case does the 
cultivator really obtain more than one-third of tho crop, while sometimes his 
share is even less than this. When the tenure is danahamdiy the crops are assessed 
just before they come to maturity by the gomashta or assisted by the 

viUago accountant (patwari) y and tho bailiff (harM). The cultivator Buffers 
^m the corruptness of these agents, who either over-estimate the probable out- 
turn, or else demand heavy bribes for making a fair estimate. Supposing the 
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real out-tum to be sixteen imundSi the estimate will • make it eighteen. 
The landlord will then get nine maunde as his half, and another maund on some 
pretext or other. The cultivator will thus be loft with six maunds ; but oat of 
this he will have to fee the gomashta, the paiwari, the harahil Ac., with fixed 
percentage of his share, till finally, he may think himself fortunate if he carries 
o£E five of the sixteen maunds as his own half of the produce. When the tenure 
is agorehataiy the cultivator fares perhaps a little better.. The actual out-turns of 
the crops is divided ; and though the cultivator has to give the usual fees (abwabs) 
to the landowner and his agents still ho gets a larger share of tho produce.'* 
(Dr. Hunter's Statistical Accounts of Paina, pp. 126-127). * 

Mr. Edward Golebrooke, writing in 1819 and epitomizing the reports of 14 
Collectors in thcj North-Western Provinces, says : “It will appear that for the 
most valuable articles of culture in all the districts and for every sort of produce 
in some districts momey rents obtain universally, and that the tenures in kind 
under the several denominations of IJmli, Bhaoli, and Battai prevail only for 
the inferior sorts of grain, and in those districts or those particular parganas, 
where, from tho nature of the soil, the want of means for artificial irrigation, and 
the consequent dependence on the uncertainty of seasons, the tenants are not 
disposed to subject themselves to a certain payment. * * * The proportion 

of the crop whether taken by the landholders in kind or commuted for its value 
in money, is regulated by custom which varies according to tho nature of the soil 
from one-fourth and less in lands newly reclaimed to one-half in lands under 
full cultivation. ♦ * * With regard to the nukdi tenures or money rents 
they are found to be regulated in»only few parts those provinces by established 
pargaua rates. In general they appear to be annually adjusted by mutual agree- 
ment. The tenants themselves are stated to bo a’^jrse from binding themselves 
to a fixed paynaent beyond the current year in consequence of the uncertainty of 
the seasons.” — (Letter to Governor- General, dated the hth January 1819). In the 
Rai-raiyan’s answers {Appeudis No. 17 to Mr. Shore's Minute), it is sMed that 
in tho Subah of Bengal, the raiyats always paid their rent in money — that the 
crop of khamar land is usually divided between the zemindars and luiyats in 
equal proprortioii, though in some places tho latter get more and in other less : 
but for this lluctuation there is no specific rule ; that in the Subah of Behar 
custom has established the share of the zemindar at 22| seers ; and that of the 
ralyat at 17^ ; but variation from these proportions occasionally occur. Even 
when rents were agreed to bo paid in kind, it was very common for the zemindars 
to commute his share for a money payment, the commutation price being adjust- 
ed wliile tho crops were still on the ground — (Mr. Holt Mackenzie's Minute, 
section 428). Tbe North-Western Provinces’ Land Revenue, Act XIX of 1873, 
empowers settlement officers to commute these rents for a fixed money rent 
(sections 73-74). The Oudh Rent Act XIX of 1868 contains similar provisions 
(section 28). Vide section 40 of this Act, 

69. (1) Where rent is taken by appraisement or division 

Ordm: for appraising producej— 

ordiTidingproduoe. if either the landlord or the temuot 

neglects to attend, either personally or by agent, at the 
proper time for m^ing the appraisement or division, or 
(b) if there is a dispute about the quantity, value or division 
of the produce, 

tho Collector may, on the application of . dither paHy ami on 
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his depositing such sum on account of expenses as the Collector 
may require, make an order appointing such officer as he thinks 
fit to appraise or divide the produce. 

(2) The Collector may, without such an application, make 
the like order in any case where in the opinion of the District or 
Sub-divisional Magistrate the making of the order would be likely 
to prevent a breach of the peace. 

(3) Where a Collector makes an order under this sectionj 
he may, by order, prohibit the removal of the produce until the 
appraisement or division has been effected. 

The Collector : — Sec the definition of Collector in clanso (16) of section 3. 
He must be either the Collector of the district or an officer empowered under 
this section to discharge the function of a Collector. 

** Under the authority vested in him by Chapter T, section 3 (16) of the 
Bengal Tenancy Act, VIII of 1885, the Lioutonant-Governor has been 
pleased to invest all officers in charge of sub-divisions with the powers of a Collec- 
tor for the purpose of discharging the functions referred to iu sections 69 to 71 
of the Bengal Tenancy Act.” {Notification of the Government of Bengal of the 
2\8t 1886.) — “ Under the authority vested in him, by Chapter I, section 

3 (16) of the Bengal Tenancy Act of 1885, the Lieutenant-Ciovernor is pleased 
4o invest the Deputy Collector of Howrah witlf the powers of a Collector for the 
purpose of discharging the functions referred to in sections 69-71 of the Bengal 
Tenancy Aot**-^(Noiificatioti*datcd the 2Sth Maijy 1886.^ • 

Appointment of officer totippraise or divide : — An appraisement or divi- 
sion by an Amin or police functionaries is likely to create mischief. The 
Collector ought therefore to depute a Sub-Deputy Collector for the duty. 

Likely to prevent a breach of the Peace The grounds for the belief of 
the Sub-divisional Magistmte as to the existence of a likelihood of a broach of the 
peace must H*' recorded. — In the matter of the petition of Kunundnarain 
1. li. R., 4 Cai., 650. 

70 . (1) When a Collector appoints an officer under the 
Procodure where offl- last foregoing scctiou, the CoUector may, in 
eer appointed. his discretion, direct the officer to associate 

with himself any other persons as assessors, and may give him 
instructions regarding the number, qualifications and mode of 
selection of those assessors (if any), and the procedure to be 
followed in making the appraisement or division ; and the officer 
shall conform to the instructions so given. 

^ (2) The officer shall, before making an appraisement or 
division, give notice to the landlord and tenant of the time and 
•Kiplace at which the appraisement or division will be madd.; but 
if. either the landlord or the tenant fails to attend either person- 
ally or by agent, he may proceed ex-parte. 
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(3) When the officer haa made the appraisement or divi- 
sion, he shall submit a report of his proceedings to the Collector. 

(4) The Collector shall consider the report, and, after 
giving the parties an opportunity of being heard and making 
such enquiry (if any) as he may think necessary, shall pass such 
order thereon as he thinks just. 

(6) The Collector may, if he thinks fit, refer any question 
in dispute between the parties for the decision of a Civil Court, 
but, subject as aforesaid, his order shall be final and shall, on 
application to a Civil Court by the landlord or the tenant, be 
enforceable as a decree. 

(6) Where the officer makes an appraisement, the appraise* 
ment papers shall be filed in the Collector’s office. 

“Wo have empowered the Collector, in all cases, to pass such order as ho 
thinks just on the report of the ofliccr dej)utod, and have provided that his order 
shall be final and be enforceable as a decree, nnloss he thinks fit to refer any 
question in dispute bfjtwccn the jiartios for the decision of a Civil Court. This 
seems to us a siuqder and more convenient procedure, tlian leaving the parties to 
seek redress in the Civil Court, m the first instancCf as under the original Bill.*' 
(R. S. C., III.) 

* 

Assessors : — The association of assessors is in accordance with the indi- 
gent custom of the country under the Daiiabundi system. See antey pp. 2D3-295. 

Sub-section (6): — The procedure is meant to bo summary and is therefore 
open to a regular suit in Civil Court. ‘ Final’ possibly means not- appoalahle. It 
could not have been the intention of the Legislature to vest the Collector with 
power to determine the proportion of division ol crops finally in the sense of 
being not open to i*cgular suit. But the ordcsr of tlie Collector will be euforceablo 
as a decree. (See BJioIabhai v, Adesang, I. L. B., ‘J Bom., 75.) 

• 71 . (1) Where rent is taken by appraisement of the pro- 
nights snd liabilities duco, the tonaiit shall be entitled to the ex- 
as to possession ot crops, olusive posscssion of the produce. 

(2) Where rent is taken by division of the produce, the 
tenant shall bo entitled to the exclusive possession of the whole 
produce until it is divided, but shall not be entitled to remove 
any portion of the produce from the threshing-floor at such a 
time or in such a manner as to prevent the due division thereof 
at the proper time. 

(3) In either case the tenant shall he entitled to cut and 
harvest the produce in due course of husbandry without any in- 
terference on the part of the landlord. 

(4) If the tenant removes any portion of the produce at 
such a time or in such a manner as to prevent the due appraise-' '* 
ment or division thereof at the proper time, the produce shall he » 

38 
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deemed to have been as full as the fullest cro^ of the same de- 
scription appraised in the neighbourhood on mmilar land for that 
harvest. 

Exclusive Possession In the case of receiving produce-rent by appraise- 
iSnent, the rule laid down in this section, follows tho old custom. 13nt a change 
has boon made in the system where produce is divided, i. e., agorehufai, whore 
the landlord hitherto kept an agora and therefore was in joint possession with 
tho tenant. . 

Fullest crop : — In a suit to recover bhaoli rent, the damage to the plaintiff 
was held to bo the value of the croj>s at tho time they wore due and not subse- 
quently — (Luchmuu Persad r. Hoolas Mahtoon, 1 1 W. It., 151 ; Kristo finndhn 
V. Rotish Shaik, 25 W. R., 307). The appi'aiseincut of the fullest crop of similar 
lands in tho neighbourhood is to be the estimate only when tho tenant (1) re- 
moves the produce, and (2) removes at such a time or in such a manner as to 
prevent the due appraisement. But suppose in a dispute neither party availed 
of the provisions of sections 69 and 70, and tho landlord refused to divide tho 
crop or make an appraisement, in a subsequent suit lie shall have to prove the ac- 
tual quantity of produce, though that quantity can in no case exceed an appraise- 
ment of the crops of similar lands. In a suit for bhaoli rent whore the quantity 
of land is disputed, and the landlord produces as evidence a khnsra or appraise- 
ment of the land, it is not necesary for him to show that the estimate was drawn 
np in defendant’s presence and acknowledged by him, but only that defend- 
'^atit had notice when the khnsra was about to be made--(Hureo Narain r. Baljeet 
jha,24W.R., 125.) 


hiahility for rent onnihange of landlord or of ter transfer of 
tenure or holding. 


1% (1) A tenant shall not, when his landlord’s interest is 
transferred, be liable to the tansferee for rent 
trmSllSee“Sf landlord’? wMoh hccamo due after the transfer, and was 
tamer* iSndiortf“\ritiS pmd to the landlord whoso interest was so trans- 
it notice at the trene- unless tlio transferee has before the pay- 

ment given notice of the transfer to the tenant. 

(2) Where there is more than one tenant paying rent to the 
landlord whose interest is transferred, a general notice from the 
transferee to the tenants published in the prescribed manner shall 
bo a sufficient notice for the purposes of this section. 


Application of this section : — It should be observed that this section 
applies only -when the tennnt has paid his rent to the original landlord vrithont 
notice of the transfer. Where, however, the tenant has «of paid his rent to the for- 
mev lai^lord, tho transferee is entitled to recover it from him ; the question of costs 
will etiU depend upon a prior notice or otherwise. If on the other hand, after 
IiaMug notice of the transfer, the tenant chooses to pay his rent to the 
ornior kuidlord, he does so at his risk and cannot plead such payment in amount 

landlo«l_(The Collector of Rajshahje v. ?E[ara 
> P-; ^ . E., Act X, C). But if he had no notice, actual or symbolical, 
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ho is justified in paying rent to the old landlord — (Thaknrdrjs v. Pitambur, S. D. 
A.» 1859, 820) ; and the word transfer iucludos not only sale, gift or the like, but 
also mortgage or lease. — See definition of these terms in the Transfer of Property 
Act. «When a tenant pays rent to his landlord, without knowing that ho has 
created an intermediate tenure, he is not bound to pay it again to the intenno- 
diate holder — (Sheik Attapayi v, Sheikwat, Marsh., 102 ; Nilmani v. Hills, 4 W, 
R,, Act X, 38.) There is a similar provision in the Transfer of Property Act: 

If the lessor transfer the property leased, or any jfart thereof, or any part 
of his interest therein, the transferee, in the absence of a contract to the contrary, 
shall possess all the rights, and, if the lessee so elects, be subject to all the 
liabilities of tho lessor as the property or part transferred so long as he is the 
owner of it ; but tho lessor shall not, by reason only of such transfer, cease 
to bo subject to any of the liabilities imposed upon him by the lease, unless tbp 
lessee elects to treat tho transferee as tho person liable to him ; provided that 
tho transferee is not entitled to arrears of rent due before the transfer, and that, 
if tho lessee not having reason to believe that such transfer has been made, pays 
"rent to the lessor, the lessee shall not be liable to ])ay such rent over again to the 
transferee. Tho lessor, tlie transferee and the lessee may determino what portion 
of the premium or rent reserved by tho lease is })ayable in res})oct of the part so 
transfeiTod, and, in case they disagree, such determination may bo made by any 
Court having jurisdiction to entertain a suit for the possession of tho property 
leased.*’ (Section 9.) 

Clenetal notice in the prescribed manner -The following mode of serv- 
ing the general notice has boeu prescribed by tho Local Government: 

“ Section 72 (2). — The general notice referred to in this sub-section may bo 
published by the transferee by fixing up a written itoiico to the tenants in the 
villago-offico, or in tho presence of not loss than two persons on some conspicnoiis 
place on tho lands, and by proclaiming to the tewants by boat of drum in evei*y 
village to which the transfer extends, that the interest of the former landlord has 
passed to tho transferee. 1*ho transferee may, if he thinks fit, apply for sorvico 
of the notice to tho Civil Court having jurisdiction to eutortaiii a suit for arrears 
of rent of the holding, aiid the Court shall thereupon servo the notice as horoia- 
before prescribed on payment of the process-fee prescribed by tho High Court.’* 

^ It should be observed, however, that sub-section (2) only provides that a 
gonoral notice in the prescribed form shall he a suffieioiit notice, but it does nut 
provide that any other mode of publishing a gonoral notice will mi be sufficient. 
Hence, if an auction purchaser in execution proceedings takes possession under 
section 319 of t)ie Civil Procedure Code, and his purchase is proclaimed iq 
the tenants by boat of drum, that will be a sufficient notice : or, if ho chooses, 
ho may serve each of the tenants with a written notice of his purchase. Similar- 
ly, purchasers of estates for arrears of revenue may proceed under section 29 of 
Act XT of 1859, and purchasers of patiii taluks, for arrears of rent, under section 
15, sub-section 2, of Regulation VIII of 1819. 

Time from which the title of the transferee dates .‘'-Section 8 of the 
Transfer of Property Act provides : — “ Unless a ditferont intention is expressed 
or necessarily implied, a transfer of property passes forthwith to tho transferee 
all the interest which the transferor is then capable of passing in tho property, 
and in tho legal incidents thereof : such incidents include, where the property is, ^ 
land or house, the rents * * • accruing after the transfer.” 

So section 36 of tho same Act provides :— ** In the absence of a contract or 
local usage to tho contrary, all rents shall, upon the transfer of the interest of tiie 
person entitled to receive such payments, be deemed, as between the transferor 
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and the transferee, to jiccruo due from day to day and to bo apportionablo accord- 
dingly, but to bo payable on the days appointed for the payment thereof.** Similarly 
it has been held that the title of an auction-purchaser under a decree relates back 
to the date of sale, although the sale may not have been confirmed until lon^ after- 
wards (Kali Das v. Hnr Nath, W. R., (Jap. No. 1864, 279). But in Bipin Bihari 
r. Jadu Nath, 21 W. R., 37, it was hold that the title of the purchaser accrues 
from the date of the confirmation of sale. The question was settled by the Full 
Beuch in Bhyrub Chunder v. Soudamini, I. L. R., 2 Cal., 141, which held that 
the title of the purchaser accrued from the date of sale, and that on the confir- 
mation of the sale, the share purchased must be considered to have vested in 
the purchaser from the date of tlio sale. This ctise was followed in Rumesvar- 
nath V. Mewar Jugjcet, I. L. R., 11 Cal., 841. Section 316 of the Civil Proce- 
dure Code, however, has brought about a change : It provides : When a sale 
of immoveable property has become absolute in the manner aforesaid, tho Court 
shall grant a certificate stating the property sold and the nanu^ of tho person who 
at the time of the sale is declared to bo the purchaser. Such certificate shall be 
as the date of tho confirmation of tho sale, and so far as regards the parties to 
tho suit, and persons claiming under or through them, tho title to tho property 
sold shall vest in the purchaser, /rom the date of 8 ttoh certificate and not before : 
provided that the decree under which the sale took place was still subsisting at 
that date.*’ But in the interval between the sale and the confirmation of tho 
sale, there is not merely a contract for salt', but an inchoate transfer of titlo 
which only requires confirmation to perfect it — (Pran Gour v. Hemanta Kumari, 

I. L. R., 12 Cal, 597), In a sale for arrear^.of revenue tho transfer dates from 
the time the sale becomes final in conclusion. (St^ction 28 of Act XI of 1859.) 

• • 

73. When an occupancy-raijrat transfers his Holding with- 
Ltobiiity for rent 0^* conscnt of tlic landlord, the transferor 
transferee shall he jointly and severally 
liable to the landlord for arrears of rent accru- 
ing due after tho transfer, unless and until notice of the transfer 
is given to the landlord in the prescribed manner. 

Where the ocenpan^ rmyat transfers without consent “ To meet 

those cases in which transfer without the landlord’s consent is a valid custom, 
we have provided in section 73 tliat, until notice of such transfer is duly served 
on the landlox'd, the transferor and tlio iraiisforoo shall be jointly and sovorally 
liable for arrears of rent accruing after tho ti-ansfur.** (S. C. B. IIL) 

Hence this section applies to cases where the occupancy holding is transfer- 
able by custom, but not to cases whore it is not transferable. For effect of trans- 
fer of non-transferablo occuijancy holdings, sec pp. 131-134 ante. As to occupancy 
holdings transfereblo by custom, see section 178 (S) d and notes. A similar pro- 
vision appears in section 108 of the Transfer Property Act : “ In the absence of 
a contract or local usage to the contrary, tho lessor and the lossoo of immovable > 
property, as against one another, respectively, possess the rights and are subject 
to the liabilities mentioned in the rules next following, or such of them as are 
applicable to the property leased : — 

(i) Tho lessee may transfer absolutely or by way of mortgage or sub-lease the 
whole or any part of his iai^orest in the property and any transferee of 
such interest or part may again transfer it. The lessee shall not, by 
reaa<m only of such transfer, cease to be subject to any of the liabilities 
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attaching to the lease. Nothing in this danse shall bo doomed to authorise 
a tenant having an untransferable right of occnpancy, the farmer of 
an estate in respect of which default has been made in paying revenue, or 
the lessee of an estate under the management of the Court of Wards, 
to assign his interest as such tenant, farmer, or lessee.” 

Notice in the prescribed manner : — The following rule has beeti pre- 
scribed by the Local Government under this section : • 

Section 73. — Notice under this section slitill bo in writing, and shall he 
delivered to the landlord or his agent, or, where two ox' more persons are joint 
landlords, to their common agent referred to in section 188, or to their common 
manager appointed under section 05, ns the case may be, at the landlord’s village 
ofhee, "or at such other convenient place as may be appointed by the landlord 
for the payment of rent under sub-section (2) of section 5J».” 


Illegal Cesses, 

74 . All impositions upon tenants under the denomination 
of abwaby mahtut, or other like appellations, 
wa , o.,i eg . addition to the actual rent, shall be illegal, 
and all stipulations and reservations for the payment of such 
shall he void. 


The following extracts from the debate on the Bill will throw light on this 
section. The Hon’ bio Baboo Peary Mohun Mukerji moved tliat to section 74 an 
exception be added to this effect, namely : — • • 

** Bonus or salami paid to the landlord by the raiyat, in consideration of the 
former allowing the latter to do an act which Iw is not lawfully entitled to do, 
shall not bo deemed an imposition within the meaning of this section.” 

“ Hon’blc members would, ho thought, agree to the principle of this amend- 
ment. Considering the stringent nature of the provision contained in section 
74, and the heavy penalty provided for all impositions of illegal cesses, it was 
necessary that expi'oss exception should he tnado for payments m.ado by the 
tenant, in addition to actual rent, which did not possibly come under tho desig- 
nation of illegjil cesses. Tho bonus paid by the raiyat, for instance, for taking 
earth for manufacturing bricks, or for cutting timber wlioro he has not the right 
to do so, was no illegal (!ess.” 

The Hon’blc Rao Salujb Vislivanath Narayan Maiidlik said : — “ Tho Govoru- 
mont does get such foes in estates wliich are not permanently settled in the 
Bombay Presidency. Perhaps the hon’blo member in charge might reconsider 
the matter.” 

The Hon’blo Sir Steuart Bayley said that “ tho clause had been considered, 
and in principle not objected to, but there were grave reasons for not retaining it. 
Tho Committee had retained the substantial law in the same form as it was in this 
section, and therefore whatever judgments of Courts on it h»,d already been pass- 
ed would still apply. What was illegal would still be illegal, and what was legal 
would still remain so. For these reasons ho thought the ameudmont should not' 
be accepted by tlio Council.” 

Old Acts:— “ The impositions upon the raiyats, under the denomination of 
abwab, mahtat and other appellations from their number and uncertainty, hfbying 
become intricate to adjust and a source of oppression to tbe raiyats— all pro- 
prietors of land and dependant talukdars shall revise tlie same in concert with 
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the miyatfi, and oonsoliilato the whole with the asil into one specific sum. In, 
largo zemindaries or estates, the jfroprietors are to commeno© this simplification 
of the rents of their raiyats in the parganas whei'e the impositions are most 
nnmcrouB, and to proceed in it gradually till completed, but so that it be effected 
for the whole of their lands by the end of Bengal year 1 198 in the Bengal Dis- 
tricts, and of the Fussilee and Willayati year in tho Behar and Orissa Districts, 
these being the periods fixed for the deliveiy of pottas as hereinafter specified/* 
(s. 64, Regulation VIII* of 1793.) “ No actual proprietor of laud or dependant 
ialukdar or farmer of land of whatever description shall impose any new abwab 
or mahtat upon the raiyats under any pretence whatever. Every execution of 
this nature shall be punished by a penalty equal to three times tho amount im- 
posed ; and if at any future period, it is discovered that a new abwab or mahtat 
has been imposed, the person imposing the same shall be liable to ibis penalty 
for the entire period of such imposition (s. 55 Th,). “ In the event of any claims 

being preferred by proprietors of estates or dependant talukdars, farmers or 
raiyats on engagements wherein the consolidation of asil,, abwab &c., shall appear 
not to have been effected, they arc to be nonsuited with costs ’* (s. G1 15.). “ Such 
parts of Regulation VIII of 1793 and of Regulation IV of 1794 as require that 
proprietors of land shall prepare forms of pottas, and that such forms shall be 
revised by the Collectors, and which declares that engagements for rent con- 
tracted in any other mode than that prescribed by tho Regulation in question 
shall be deemed to be invalid, ai’o likewise hereby rescinded and the proprietors 
of land shall henceforth be considered competent to grant leases to their depen- 
dant talukdars, undcr-farmers and raiyats, and^to receive correspondent engage- 
ments for the payment of rent from each of these <;lasses oi' any other classes of 
tenants according to such |orm a.s the conti^ioti ng parties may doom most con- 
venient and most conducive to their respective interests, ])rovided*, however, that 
nothing herein contained shall b§ construed to sanction or legalise tho imposition 
of arbitrary or indefinite cesses, whether under the denomination of abwab, mab- 
tut or any other denomination. All stipulations or reservations of that nature 
shall be adjudged by the Courts of Judicature to be null and void ; but the Court 
shall notwithstanding maintain and give effect to the definite clauses of engage- 
ments between the parties, or in other words, enforce payment of such sum ns 
may have been specifically agreed upon between them.’* (s. 3, Regulation V of 
1812). Every under-tenant or raiyat, from whom any sum is exacted in cxc&ss 
of the rent specified in his pottas, or payable under the provisions of this Act, 
whether as abwab or under any other pretext, sliall be entitled to recover from 
the jujrson receiving such rent, damages not exceeding double the amount so 
exacted ** (s. 10 of Act X of 1859 and s. 11 of Act VIII of 1809 B.O.) 

Application of this section Section 61 of Regulation VIIT of 1793 and 
section 3 of Regulation V of 1812 were repealed by s. 1 of Act XVI of 1874 ; 
and it should bo remembered that this Act repeals ss. 54 and 65 of Regulation 
VIII of 1793 (schedulo 1) without enacting any provision about the consolidation ^ 
of rent,-— of the whole with the asil into one specific sum. All that this section 
prohibits is ^the imposition under the donominaiion of ahwah, mahtut or other 
like appellations in addition to tho actual rent. Hence in all cases about illegal 
cesses, the question will now turn abont tho meaning of tho words actual 
■Wlwt sjri not abwabs *^®*^*'*” ®’ zemindar demands a cess over and above 

but actual ve&t. the original rent, which has not the denpmiuation oi 

. , , ahwaht mahlut^ or the like, and the raiyat consents ana 

contracts to pay it, this demand and tho old rent fbrm a new rent lawfully ckim- 
awe under tlie cqntmct, and which together will be tho actual rent— (Jcoatulkh 
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Jtigodindra Narain, 22 W. R., 12.) And so if a rai}Tit, for, the purpose of pre- 
vonting disputes 'with his landlord, agrees to make a definite payment to tho 
landlord in addition to his rent, the additional payment cannot be treated as an 
illegal oess ; for section 3, Reg. V of 1812, rather favors such arrangements and 
provides for their being enforced— (Serajgungo Juto Company, Limited, v. To-* 
rabdee Akoond, 25 W. R., 252). A condition in a lease, that tho tenant will pay 
to the landlord collection charges, can bo enforced if the condition is definite and 
certain in its nature, and forms part of the consideration* for tho lease — (Maho- 
med Fayez Chowdry v, Jaraoo Gazeo, I. L. R., 8 CaL, 730). Certain payments 
which were not so much in tlie nature of cesses as of rent in kind and which 
were uniform and had been paid by tho raiyat from the beginning according to 
local custom were held not to bo illegal cesses— (lliidhun Ora wan Mahton v. 


* Jemadar Baboo Juggessur Doyal Singh, 24 W. R., 4.) 

Khnntagari or tho levying by riparian proprietors of a 
charge imposed upon boatmen for driving pegs into 
the river bank for the purpose of attaching their boats thereto, is not an 
“illegal cess — (Dhunput Singh v. Dcnobnndhii, 9 C. L. R., 279.) So dUk cess 
is not an abwab, because it is nowhero declared to be illegal and it is 

„ - . ^ , recoverable under a contract under section 12 of Act 

Dak 06 .. not an .bwab. yjjj B.C. gbetion 3 of that Act provides that 

** it shall bo lawful for tho magistrate of any district or for such ofiioer as 
the Government may from time to time direct to raise, as hereinafter provided. 


the monies necessary for the payment of the establishments required for the pur- 
pose of efiiciently maintaining tho zemindari d^ks within the district, from all ze- 
mindars, sadar farmers and other persons paying revenue direct to Government in 
respect of lands situated within the district aqd section 5 provides : The 
magistrate or sruch other ofiicer as*aforcsaid shall in each and every year, on or 
before tho last day of the month of December, fix, subject to the approval and 
revision of the Commissioner of the Division, the total sum necessary for the next 


% 


ensuing year for the efficient service of the zemindari daks in his district, and 
apportion such amount rateably on the sadar jumma of the parties liable as 
aforesaid to pay the same, and shall appoint tho days for the payment thereof.” 
Section 8 provides : ** it sluill be lawful for such magistrate or other officer 
aforesaid by an order to that effect, to exempt from tho liability to payment of 
an* assessment under this Act any person the sadar jumma of whose estates in 
any one district does not exceed fifty rupees a year.” Section 9 provides : “ The 
Bums leviable under this Act shall be paid into tho disl^rict treasury half yearly 
and in advance by the porsous liable to pay the same ; and any person or the 
local agent of any person liable to pay any sum assessed under this Act, who shall 
refuse or shall for the space of thirty days after the liay appointed for the pay- 
ment thereof neglect to pay tho same, shall be liable to pay double the amount 
so assessed, which said double amount, in default of immediate payment, shall be 
levied by the oi'der of the magistrate or of such other officer as aforesaid by 
' distraint and sale of moveable property of the person making the default. Pro* 
vided always that no person shall become liable to pay double the amount origi- 
nally assessed, so long as any appeal instituted by him under section 7 of this 
Act shall bo pending.” Section 10 provides : ** If the whole of the sum raised 
for the service of any one year be not actually required for that servipej 
surplus should be placed to the credit of the zemindari d^k account for th^. 
I^ext ensuing year, and shall go in reduction of the total sum to be levied for 
service of that jrear under this Act : and when a double amount is levied under 
the last preceding section, so much thei*eof as is in excess of the same for which 
the person from whom it is levied wasrin the first instance assessed, shall in like 
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manner bo placed fcu the credit of the next ensuing year’s account, and go m 
reduction of the total sum to be levied for that year.” And section 12 provides : 
” Notliing iu this Act contained shall in any way affect or alter any contract 
or engagement made or to bo made by any zemindar with any person holding 
under h?m.” Under this last section if a raiyat has agreed to pay dak cess to the 
zemindar or to his superior landlord, that contract is valid. Similarly other 
Other ceases legally <5esses recovcmblc as rent under any enactment are not 
recoverable. cdsses but rent. — See section 3 (5) p. 27 and p. 35 ante, 

, Company’s batta iu cases of tenure existing from the time when the sicca rupee 
^ • was prevalent or of tenures whoso rent has been fixed in 

sicca nipecs, is, I presume, not an abwab but a more ex- 
change, and therefore legally recoverable. Act XVIT of 1835 first introduced now 
coins known as Company’s rupee, and the relative value between the noW coins 
and the old ones is tlius laid down in section 4 : “ And be it enacted that the 


said rupee (Company’s rupee) shall be received os equivalent to the Bombay, 
Madras, Furrakubad and Sonat Rupees, and to fiftemi-dxteenflis of the Cal- 
ciitta sicca rupee, and the half and double rupee respectively shall be received as 
equivalent to the half and double of the above mentioned Bombay, Madras, 
Farrukabad and Sonat rupecb, to the half and double of fifteen-sixteenths of the 
Calcutta sicca rupee But the existing contracts for payment of Calcutta sicca 
rupees at a different rate from the above, if payment was made in any other 
Presidency, was kept intact by section G which ran thus : “ Provided that if in 
any contract for the payment of Calcutta sicca rupees it shall have boon specially 
stipulated that if payment bo made in the territories of Madras, Bombay or Agra 
Presidency, it shall be made in the rupee now current in those Presidencies 
respectively, at a different from that above provided with reference to the 
Calcutta sicca rupee, the ‘contiuct shall be satisfied by payment wnthin those 
territories of Company’s rupees of the amount of Fjirrukabad, Madras, or Bom- 
bay rupees sa specially stipulfited : — Provided also, that if payment of the 
principal or interest of the Public Debt be made for the convenience of the credi- 
tors at any Public Treasury other than as stipulated in the Notes and engagement 
of the Government it sliall be competent to the Oovemmont to make such pay- 
ments at the same exchange as heretofore.” It follows from these provi- 
sions that where the contract is in sicca rupees, it is quite legal under Act XVIII 
pf 1835 to recover its value in Company’s rupees, or in other words tonuj- 
oover Company’s batta or exchange. A sfcca rupee exceeds the Company’s 
rupee by 1 anna 5 kowris and 1 kranti. The other Acts relating to the silver 
coinage «ire Act XIII of 183G, Act XXVI of 1837, and Act XXI of 1838. Under 
the first of these, the Calcutta sicca rupee ceased to bo a legal tender. The sicca 
rupee no longer exists as a coin, though it is still used in accounts. It should 
be remembered that under the present section (74), the actual rent is recover- 
able, and when the contract is in sicca rupee, is not the Company’s rupee pl^is 
the batta or exchange the actual rent ? Act XIII of 183G provides that “ Sicca 
rupees sliall cease to be a legal tender in discharge of any debt,” but it does not 
provide that a contract iu sicca rupees is illegal. If such a contract is made, 
it is enioroiblc only in its equivalent value of Company’s rupee under the 
above. Though I have thus given with some diffidence above my views on the 
eub|ibct, 1 ought to state that in a Sadar-Dcwani decision, batta or exchange 
has been Add to be an illegal cess.— (Chalken Sahoo v, Roop Ohand Pauday, 
S. D. A, 1848, 680). ^ r j. 

The following have been held to bo illegal cesses : (1) myay or an exaction 
“What are Ibwaba. remaining raiyats to make up the rents of those 

who had absconded or died — (s. 63 Reg. I of 1798; 
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Dhalee Pramamk v. Ananda Chmider, 5 W. R., Act X, 86) ; (2) hardam 
for the subsistence of the zemindar and kotwalee, a cobs for tobacco — (Chnckun 
Shahoo V, Boop Chand Panday, S. ‘D. A., 1844 680); (3) Chanda or sub- 
scription — (Moghnath Thakur v. Molisa, S. D. A., 1852 4) ; (4) parobi or 
festival cess — (Kamala Kanta v. Kalu Mahomed, 3 B. L. R, H. 0., 44; 11 W, 
R., 395) ; (5) jjurvL bhiJta, (Per contra Jagodish Cliunder v, Tarikulla, 24 W. R,, 
90) a present to the zemindar on his son’s first eating rice or annaprasan — (Nobin 
Chunder v, Gnrugovind, 14 W. R., 447) ; (6) Bassam hazza or Kazie's fees ; 
although the raiyat had paid it until a judge by proclamation declared it illegal, 
and although the assessment at the Decennial Setilemefit was alleged to have 
included it — (Luckheo Debee v. Sheik Ahta, S. D. A., 1852, 552) ; (7) patwari’s 
wages or allowances (Bnmni v. Sree Nunda, 12 W. R. 29; Mengur Munder v. 
Hari Mohan, 23 W. R., 447) ; (8) Zahita hatta^ an excess of half an anna 
in the rupee on the jumma, although, in this instance, the kabuliyat stipulated 
that the farmer should recover such sums over and above the agreed jumma, as 
wore realised in the moffussil under that head — (Radhamohan v. Gunga Persad, 
7 Sel. Rep. 142). (9) a cess, being a certain proportion of every maund of goor 

(molasses) manufactured, over and above the regular money rent— (Soiiam Sukul 
V. Sheik Elahi Buksh, 7 W. R., 453) ; (10) a tax on cattle — (Bhagirath t?. Ram 
Narain, 9 W. R., 300) ; (11) Nuzzuranas and Mehuraneeha^o been allowed on the 
ground that the provisions against the imposition of abwabs were intended to 
prevent the imposition of new abwabs and not to disallow imposts in force before 
the Decennial Settlement, — (Rajah Madho v. Raja Bidyanvind, S. D. A., 1848, 
442). These should, under the full Bench decision of Chultan Mahton, bo now- 
considered as not recoverable ; (12) so a claim for dastnrl batta andpoonia nuzzurna 
(presents on assessment or payment of the first matalmont of rent) have been 
held valid, when the kabuliyut specified these items, the Court considering that 
section 3 of Regulation V. of 1872 which authoiusos the landholders to grant such 
pottas as they may think proper, with the proviso that this should not legalise 
arbitrary or indefinite cesses, legalised customary cosscs when specified in the 
pottas or kabuliyut, because the Regulation goes on to provide that while all 
stipulations for such arbitrary or indefinite cesses were to bo held null and void, 
the definite clauses of engagements should be carried into effect, and the payment 
of such sums as were specifically agreed upon enforced — (Blioor Pasbun r. 
]^em Chand, S. D. A. 1857, 1508). This decision should, I presume, be also 
supposed to be overruled by the Full Bench referred to. (11.) In Chultan Mahton 
v. Tiliik Dhiiri, 1. L. 11., 11 Cal, 175, F. B., the plaint demanded the following 
customary abwabs.” 


On the nagdi tenure. 


Rent ‘•tt 

Dasturi 

Hujjutana (fee for 
Sonari 
Batta Mai 
Batta Company 
Dak Cess 
Road Cess 


the bujjut or receipt) 



Rs. As. P. 
75 9 0 

0 7 9 
0 10 

2 G 0 

3 11 0 
3 13 6 

1 11 0 
12 10 0 


at I anna per bighs* 

at I anna per rupeeu 
at 3 pice ]^r rupee. 
Ditto.^ 


39 


Total.,. 108 6 0 
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On the hhaoU tenure, 

1 seer 4 chaiaks per maund. 
5 Bcers. 

2 chataks per maand. 

4 chataks per mannd. 


8 chataks per maand. 

30 seers per plough. 

10 seers per plough. 

The defendant denied that any arrears of rent were duo, but whilst admitting 
that he was liable to pay 1 anna per raiyat for hujjutanaf and 3 pice per rupee for 
Batta Company^ contended that other items were illegal cesses and were not 
recoverable. The Subordinate Judge found that the defendant was liable for 
road cess and for the items admitted by him, but as regards the remaining 
items other than the oasuI rent he hold that they wore illegid, as l>eiiig contrary 
to s. 64 of Bog. VIII of 1793. The Distnet Judge found that the evidenco 
given satisfactorily established a custom showing that the cesses claimed on 
the nugdi tenure had been prevalent in tho village for very many years, and 
^t they had been paid by ot^r raiyats for a long period ; and as regarded the 
dues claimed on the lands, that the evidence establislijed that these 

dues had been collected and paid from time immemorial. The High Court found 
that ** the plaintiff's suit, so far as Vie disputed ahwabs are concerned should be dis- 
mmed." They further hold that whore it is not actually proved that abwabs 
have been paid or have been payable before the timo of the Permanent Settle- 
ment, a landlord is not legally entitled to recover that as against his raiyats, even 
assuming that by the custom of the estate, tho raiyats and their ancestors l^fore 
them^ have for a great number of years paid such abwabs. Semhle that a 
claim for the recovery of abwabs existing before tho time of the Permanent Sot- 
tloment would not be enforceable. The effect of this decision will be discussed 
later on. But at present it is worth noting that in this decision the Court did 
not find anything with regard to the undisputed items of abwabs, viz,, hujjutana 
and company’s batta. Ddk cess as we have ali'cady shown is not an abwab or 
illegal cess. 

Judicial views on abwabs Mr. Justice Norman laid down tho proper rule 

The^iaiodeoidendiof 2? 2^ Kanta ^noo M^om^ 11 

the deoisiona on tho im- W. B., 395. His judgment was as follows : “ The defon- 

Mlpitiou of abwabs. dants took a village in ijarafrora tho plaintiff for 10 years* 

Before the expiration of f heir lease, tho defendants sublet the property, and at tho 
same time entered into an agreement with the plaintiff to the following <^eot 
* Wchave been getting jornpurahi (festival cess) paid from the villages at rupees 
1?6. The durijaradar has nothing to do with the mid purdbi, we shall pay you the 
same jmr after year.’ It was found by both the Lower Gourtsjmd is not now denied 
that this is an arbitrary and indefinite cess on the raiyats such as is i&r 
scribed in section 54 of Begulation VIII of 1793. Tho exaction of such a eess 
would have been illegal under section 3 of Begulation V of 1812, and is now pro- 
mbitea by section 10 Act X of 1859, A contract providing for the coUeotkjn 


Neg (or the landlord's due) 

Bansera (or the harvest fee) 

Bohwara (for the payment of the 
wages of the village watchman) 
Tmhi (for the payment of tho wages 
of the priest) • ... 

Nocha (for the payment of tho wages 
of the village establishments, wz,, 
tho patwari 2 chataks, the gomashta 
2 chaiaks, the amin 2 chataks, tho 
pales 1 chatak, the nowinsinda 1 
chatak) ... •«. .*■ 

Mangun 

Sidha (patwari’s duo) ... 
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and payment over to the zemindar of the proceeds of snoh a* cess, appears to ns 
to fall within the rule stated by Chief Justice Holt in Bartlot v, Yiner Oarthord, 
262, Every contract made for or about any matter or thing which is 
prohibited and made unlawful by statute is a void contract, — See Domat’s Civil 
Law, Vices of Covenants, Tit. X VIII section 4. We think the object of the con- 
tract was therefore illegal and that the suit was properly dismissed on this 
^ound W the Judge.** But in Jagodish Chunder p. TarikulJa, 24 W. R,, 
90, the Court, Macpherson, 0. C., J., and Birch, J.,) observed, “ It seeiris to us 
on the eoidence that it (purdbi) is not in the nature of an abwab or illegal cess but 
really in the nature of a payment which the parties contracted to make ; that 
there is nothing illegal about it, it being part of the consideration for which tho 
agreement was entered into.” In both these cases therefore the question as 
to whether a purabi was an abwab turned upon evidence. The law as 
to the imposition of abwabs has been settled by the Pull Bench decision of 
Ohultan Mahtoon v. Tilukdhari Sing, I. L. R., 11 Cal., 175, P. B.: Mittor, 
J. (Tottenham and Pigott, JJ., concurring), remarked: “It has been contend- 
ed before us on behalf of the plaintiffs that the liability rolacing to the pay- 
ment of these abwabs flows from the incidents of the contract under which the 
lands wore let to tho defendant and his ancestors, such incidents, though not 
expressly mentioned in the contract, being still deducible from the usage or 
custom established on the evidence. I am of opinion that this contention, so far 
83 it goes, is sound ; but the question is whetfier^ having regard to the laws in force 
If abwaba are illegal, abwabs^ such a contract is enforceable. The 

pontraote about thorn ore solution of this question depends upon another question, 
egal too. namely, whether the imposition of such abwabs as these is pro* 

hMted and made unlawful by any law in force in iMs country ? If the ajfirma- 
iive he the correct answer of this lafter question, it does not admit of any doubt that 
the plaintiffs are not entitled to enforce the contractand to recover the disj^uted items ; 
because ^ every contract made for or about any matter or thing which %s prohibited 
and made unlawful by statute, is a void contract.^ (Section 23, Indian Contract 
Act.) Section 54, Regulation VIII of 1793, says : ‘ The imposition upon the 
raiyats under the denomination of abwab, mahtut, and other appellations, from 
their number and uncertainty having become intricate to adjust and a source of 
opfjression to tho raiyats, all proprietors of land and dependent talukdars shall 
revise the same in concert with the i^iiyats, aad consolidate the whole with tho 
assul into one specific sum.* Tho next section provides a penalty for the infrac- 
tion of the aforesaid provision. Section 61 of the same Regulation has laid down 
that, * in the event of any claims being preferred by proprietors of estates or 
dependent talukdars, farmers or raiyats on engagements wherein the consolidation 
of assul, abwab, &c., shall appear not to have been made they aro tp bo non- 
suited with costs.* Section 3 of Regulation V of 1812 provides as follows: 

^ ‘ Such part of Regulation VIII of 1793 and of Regulation IV of 1794 as requi^ 
that the proprietors of land shall prepare forms of pottas, and that such fornni, 
revised by the Collectors and which declare that engagements for rent contracijl^' 
od in any other mode than that prescribed by the Regulations in question shall bo 
deemed to be invalid, are likewise hereby rescinded, and tho proprietors of l a nd . 
shall henceforward be considered competent to grant leases to their dependent 
talukdars, undor-farmers, and raiyats, and to receive correspondent engagement^' ' 
for the payment of rent from each of ‘these classes or any other classes of tenaiMiS^ 
according to such form as the contracting parties may deem most convemetit 
and conducive to their respective interests, provided, however, that notiing 
herein contained shall be construed to sanction or legalize the impositiot^ of 
arbijirary or indefinite cesses whether under the denomination of abwab, mahtut. 
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or any other denomination. All stipulations or reservations of that nature shall 
he adjudged by the Courts of Judicature to bo null and void ; but the Court 
shall notwithstanding maintain and give efEect to the definite clauses of the 
engagements between the parties, or, in other words, enforce payment of 
such sum as may have been specially agreed upon between them.* Section .10 
of Act X of 1859, and section 11 of Bengal Act VIII of 1869, declared the exac- 
tion of any sum in cxccss^of the rent specified in the pottah of an under-tenant or 
a raiyat, or payable under the provisions of the aforesaid Acts as abwabs, &c., to 
The abwabB are illegal ho illegal. Utidcr ihe provisions of the liegulations and 
*Acts cited above, it seems to me that a contract for thepay^ 
ment of abwabs is unlawful, and is not enforceable by laxo. It has been contended 
before us that a claim for the recovery of the abwabs existing before the Perma- 
Abwabe existing before Settlement is cnfurcoable notwithstanding these pro- 
the Permanent Settle- visions, because section 54 of Regulation VIII of 1793 
contained only a direction for the consolidation of the 
abwabs with tho assul jurama, but no penalty was attached to an omission on 
the part of the landholders to act according to that direction. But it seems to 
me that this contention is not correct, because section 61 of tho said Regulation, 
in my opinion, provided the penalty in question, that penalty being the non-suit- 
ing of the claim for the recovery of the abwabs. Even supposing that this con- 
tention is valid, still the plaintiffs cannot succeed in this case. There being this 
Kot enfbroeable. plain direction ixi the Begxilatiun, that if it was not coxYipli* 
ed xirith, it is feyr the landlord to prove that these abwabs 
existed at the time of the Termanent Settlement. The plaintiffs in this case have 
not established this fact. It has been next contended that, although the disputed 
What are abwabs p itorati in the plaintiff s* claim are described in the plaint, 

as ^ old usual abwabs,’ and in the zomiudati accounts also 
they ore designated as abwabs, separate and distinct from the specified rent, yet 
they are nqff abwabs but part of the rent. This contention is mainly based upon 
the ground that any thing which is certain and definite does not come under 
the class of abwabs, the imposition of which is prohibited by the Regulations. 

definite 068868 may be Mhimgh the It^egulat ions did not clearly define what an 
abwabs. abwab is, still I think that it cannot be maintained that any 

thing which is defixiiteand certain u not an abwab under the liegulations, although the 
They must be found parties to the contract may call it so. It seems to me f^at 
upon evidence. tJif* liegulations, without defining accurately what an abwab is, 

left this question for the determmation by the Court in each case upon the evidence. 
I cannot find anywhere in the Regulation the priciso definition of the word 
abwab which would justify me to ti*eat the disputed items of claim as part of the 
specified rent, although the plaintiffs claim them in the plaint and entered them 
in the zemindari accounts as ‘ abwabs.’ It has been further said that, as there is a 
Are abwabs recover- between the parties for the payment of these dues, 

able under special agree- under ike latter portion of sectiem 3, Eegulatioxi V o/ 1812, 
lKg,V'SriM2"p **^^^*^ plaintiffs are entitled to recover them. But the language 
of that section does not, in my opinion, support this conten- 
tion ; on the other hand, it provides ‘ that nothing therein contained shall be con- 
strued to sanction or legalize the imposition of arbitraiy or indefinite cesses whether 
under the denomination of abwab, mahtut or any other denomination.’ The last 
four lines of the section in question provide that the engagement for tho payment 
of any sum as may have been specifically agreed upon between tho parties shall be 
jsto, enforced. This provision, it seems to me, ref ere only to the 

amount which is by the contract fixed as the rent payable to 
the landlord, The section in question provides mainly, that the pro]prietoro of 
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tlie land shall thenceforth be competent to grant leases to ryots, &o., and to 
receive corresponding engagements for the payment of rent from them* Having 
regard to the words of the section in question italicized, I think the words ‘ sum 
specified’ refer to the amount of the rent specified. I do not think it necessaiy 
to notice in detail the decided oases on this point. There is a clear conflict in 
these decisions, some of them supporting the view which I take. Those in which 
a contrary view has been taken, have been decided either upon the ground tliat 
the abwabs claimed in them, not being indefinite or uncertain, did not come within 
the class of abwabs, prohibited by the regulations, or, upon the ground that there 
were clear contracts between the parties for the payment'. Tiio last-mentioned 
ground is evidently based upon the construction of section 3, Regulation V of 
1812, for which the learned Counsel for the plaintiifs conbiiided. For the reasons 
given above, I am unable to adopt this construction. The view which I take of 
the section in question is supported by the decision of the Sudder Dewanny Adaw- 
lut, in Radha Mohun Surma Chowdhry v* Gunga Pershad Chuckerbuttee. As 
regards the other ground, that anything which is not uncertain or indefinite, 
is not an abwab within the meaning of the Regulations, I have already dealt 
with it.” 

This decision therefore finds (1) that abwabs are illegal imposts, (2) that a 

Eff ot of the Pull anything unlawful is void and not enforceable, 

B^l^deoisionread^th (3) that what are abwabs should be determined upon 
the present section. ovidence, (4) that in tho case under trial the disputed 
items had been described by the plaintiff as abwabs, and therefore admitted to be 
so, (5) that the mere fact of a thing being definite and certain does not take it 
out of the category of abwab, (6) that the last 4 lines of section 3 of Regulation 
V of 1812, which speak of giving effect to definite elauses of engagementig, refer 
to the amount ’which is by the contract fixed as reitf: payable to the landlord and 
not to abwabs thougJi they may be definite, (7) tjiat abwabs existing at the time 
of the Permanent Settlement but not consolidated with the assul cannot be 
recovered, and (8) that even if they wore recovemble, there was no evidence in 
tho case under trial that the disputed abwabs existed from the time of the Per- 
manent Settlement. Now lot us see what is the effect of this decision upon the 
present section. As we have already said the provision about the consolidation 
of ahwahs with the assul has been repealed. The present section says that the 
actual rent shall be recoverable, l^ut all impositions under the denomination of 
abwab, mahtut or other like appellations shall be illegal. Hence (1) if an 
extra amount is stipulated by tho tenant and it is not illegal, or denominated aa. 
aWab &c., it shall form his actual rent and would bo recoverable, (2) whether thos 
extra amount is abAvab or not should bo found on evidence ; (3) dak oess and 
Company’s batta are recoverable under Act VIII of 1882, I3.C. and Act XVH 
of 1835, and are therefore not illegal imposts ; (4) if, however, it is found on 
evidence that the extra amount is abwab or illegal cess, all stipulations about - 
its payment are void ; (5) and a payment of an illegal cess for a long number 
of years docs not validate it. Hence all cesses being illegal when not specifically 
included in the contract under which tho raiyat pays rent, tho mere payment of 
rent including a cess for 3 years oannot legalise an illegal impost — (Dhaleo 
Faramanik v. Anund Chundor, 5 W. R., Act X, 85). So although the tenant 
had l)een adjudged by an ex-parte decree to pay a certain cess one year, that is no 
reason why he should be compelled to pay it every year--(Orjoon v* Anund^\ 10' 
W. R., 257). On the same principle contracts for unlawful things are vdid. 

Abwabs not pooovep- Illegal cesses cannot be recovered, even from the tehsildar 
able ttom tehsUtoa op who has collected them for the landlord (Nobin Chnnder 
rm e p , s. Ghuu Gobinda, 25 W., R,, 8). But if the money was 
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voluntarily paid by the tenants, the tohsildar is bonhd to account to tbe landlord 
for payment made to him by the tenant (Ibid). So abwabs cannot be recovered 
even from intermediate tenure-holders who have contracted to pay them, and 
who have themselves collected them from the under-tenants (Badhika Mohun n. 
Gnnga Prasad, 7 Sel. Bop. 142, o. e., 166, n. e. ; Thomas Moliss v, Meghnath 
Thalrar, S. D. A. 1852, 4; Kamala Kantan. Kalu Mahamad, 3 B. L/ B., 44, 11 
W. B., 395). 

Non-Judicial account of illegal cesses Sir George Campbell in his 
Administration Report of 1872-73, pp. 23 — 26 gives the following account of agri- 
onltural cesses The agricultural cesses are somewhat different in their character. 

They consist of various dues and charges levied from the 
^■yo‘8 in addition to the re)?ular rent, and penerallyinpro- 
portion to the rent. The Permanent Settlement Begulatioim 
positively prohibited all such duties, strictly confining the zemindars to the cus- 
tomary rent proper ; but in this as in other things these laws have been wholly 
eet at defiance in modern times. The modem zemindar taxes his ryots for every 
extravagance or necessity that circumstances may suggest, as liis predecessors 
taxed them in the past. Ho will tax them for the support of his agents of 
various kinds and degrees, for the payment of his income-tax and his postal cess, 
for the purchase of an elephant for his own use, for the cost of his stationary of 
his establishment, for the cost of printing the forms of his rent receipts, for the 
payment of his lawyers. The milkman gives his milk, the oilman his oil, the 
weaver his clothes, the confectioner his swootoif^ais, the fisherman his fish. The 
zemindar levies his benevolences from his ryots for a festival for a religious cere- 
mony, for a birth, for a j&iarriage ; he exacts fees from them on all change of 
their holdings, on the excliango of leases and agreements, and on 'all transfer and 
sales $ he im|)oses a fine on them when he settles their petty disputes, and whea 
Police or the Magistrate visit his estates ; he levies blackmail on them when 
social scandals transpire, or when an offence or an affray is committed. He 
establishes his private pound near his cutcherry and realizes a fine for every head 
of cattle that is caught trespassing on the ryots’ crops. The abwabs, as these 
illegal cesses are called, pervade the whole zemindari system. In every zemindari 
there is a naib ; under the uaib there are gomastahs ; under the gomastahs 
Ahere are piyadeis or peons. The naib exacts a hisahana or perquisite for kd- 
Justing accounts annually. The naibs and gomastahs take their share fn the 
regular abwabs ; they have their little abwabs of their own. The naib occa- 
sionally indulges in au ominous raid in the mofussil : one rupee is exacted from 
every raiyat who has a rental as he comes to proffer his respects. Goliecting* 
peons, when they are sent to summon raiyats to the landholder’s cutcherry, exact 
from them daily four or five annas as summon fees. 

Perhaps the best proof of the extent and nature of the illegal cesses will bo 
fbund in the Presidency division, the most widely educated and most under the 
^ye of Government of the divisions in Bengal, The subjoined list of 27 different 
sorts of illegal cesses has been officially reported from the 24-P6rgaiiuahs distnet 
alone 

(1.) pkk khurcha. — The cess is levied to reimburse the zemindars for 
amounts paid on account of zemindar ddk tax. The rate at which it is levied 
does not exceed thiee ijicc per rupee on the amount of the tenant’s rent, 

^ (2.) Ohanda.—Inoludin^ bhikya or mapgon. A contribution made to the 
. zemindar when he is involved in debt requiring speedy clearance. 

. Parlwny — ^It is paid on occasion of poojah and other religious ceremo- 

nies m the zemindar’s house. Tbe rates of its levy ia nofe more than fdurpice per 

'rupee* % 
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(40 Tolmrria.— A foe paid oa the occasion of audit bf.raiyats' accounts at 
tlie end^of the year. 

(5.) Forced labour or bazar.—- This labour is exacted from the raiyats without 
payment. 

(6.) Maroocha or marriage-fee.— *Paid on the occasion of a marriage taking 
place among the raiyats. It is fixed at the discretion of the zemindar. 

(7.) Ban Salami. — A foo levied on account of preparation of goor or 
molasses from sugar-cane. 

(8.) Salami.— Including all fees paid on the change of raiyats’ holdings and 
on the exchange of pottahs and kabulyuts. 

(9.) Kharij dakhil. — A fee commonly at the rate of 25 per cent., levied on 
the mutation of every name in the zemindar’s books. 

(10.) Taking of rice, fish, other articles of food on occasions of feasts 
in the zemindar’s house. 

' (11.) Batta and multa kumrae. — Tho former is charged for oonvorsioii 

from sicca ta Company’s rupee ; tho latter on account of wear and tear of the same^ 

(12.) I^ines. — Those are imposed when tho zemindar settles potty disputes 
among his raiyats. 

(13.) Police khurcha. — A contribution levied for payment to police officers 
visiting the estate for investigating some crime or unnatural death. 

(14.) Junimajatra and rash khurcha arc exceptional imposts, levied on 
occasions of certain festivals. 

(15.) Bardarco khurcha.— A contribution levied at heavy rates by a farmer 
taking a lease of a mehal. ^ 

(16.) Tax or income-tax levied by a few zemindars to reimburse for what 
they pay to Governmeni on account of this tax. 

(17.) Doctor’s fees.— This is ’levied exceptionally by a few zemindars on 
the plea that they are made to pay a similar fee to Government. 

(18.) Tant kur. — A tax of 4 annas levied from’ every weaver for each 
loom. 

(19.) Dhaie mohal . — A fee levied from every wot-nurso carrying on her 
profession in the zemindar’s estate. 

(20.) Anchora salami. — A fee paid by persons carrying on illicit manufac- 
ture of salt. 

• (21.) Halbbanqun,— A fee paid by a raiyat on his plough-land for the firsf^ 
time in each and every year. 

(22.) Mathooree jumma. — tax levied on barbers. 

(23.) Shasbun jumma. — tax levied on Moocheos for tho privilege of 
taking hides from tho carcasses of beasts thrown away in the bhangor of a vW^w 

(24.) Punnab khurcha. — ^A contribution made by the raiyats on tho day 
pnnniah ceremony takes place. 

(25.) Bastoo poojah khurcha. — ^A contribution made for the worship of 
bastoo pooroosh (god of dwelling houses) on the last day of the month of Pou$» 

(26.) Rashnd khurcha. — ^A contribution levied to supply with proviaiotui 
some district authority or his followers making a tour in the« interior of the 
estate. 

(27.) Nazarana or presents made to the zamindar on his mfi.Tririg ^ tou3f 
through his estates. .. . ^ 

In most districts these cesses are peculiar to the district. In all districts 
must be said that these exactions largely prevail. It has been found that thcy^ 
are rei^ly almost quite universal, tho only difEerenco being that in some pkoes 
and in some estates they are levied in greater numbers and amount, and £1^ 
numbers and amount in others. 
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The following* is a translation of a list of abwabs actually ezaotod from tbe 
ten or fifteen house-holders of a small hamlet in Nuddoa, men neither of sub- 
stance nor yet of exceptional poverty. The zomindari gomastahs proceeded with 
their peons to this village during the inundation of 1871, and apportioning on 
an average their requirements at 3 annas to every rupee of rental, demanded a 
benevolence of fifty-four rupees and two aunas. The translation is made from a 
list prepared under their own hand and admitted by them in Court. 


Nuzzur to the naib at the punyah or the annual settlement of rent, 
when tbe first payment for the coming year is made 
Nuzzur to the mahashoys or the zamindars (of whom there are 5 
# shares) on the same occasion 
Nuzzur to gomastahs at the punyah 

Tulubana or summons fees of peons at the punyah ^ 

Cost of conveying bamboos of Gopal nuggar ... 

Tulubana of peon for the instalment of rent due in the month of 
Asharh 

Tulnbana of peon for the instalment of rent duo in the month of 
Bhadro 
Boat-hire 

Parboni (a donation granted at the time of the poojah) to the amla 
of the sudder cutchery 
To jaxnadar of the cntchery ... 

To nal shana (a sort of undor-baili^) 

Parboni to the 5 zamindars ••• 

To Sai Ham Sen, head mohumr ... 

Aims to the pnrohit (a family priest) of the zamindars 
.Alms to gomastahs •«« « ••• at. 

Alms to the mohurrir 

To the zamindari burkun dazes for tho Holi festival 
On account of zamindari dak tax ... 


Rs. A. P. 


6 0 0 

5 0 0 
2 0 0 
10 0 
10^ 

0 13 0 

15 0 
1 . 8 0 

6 8 0 
10 0 
10 0 
5 0 0 

1 0 0 
2 0 0 
12 0 0 

3 0 0 
10 0 
3 0 0 


54 2 0 

This case has been given at length to illustrate the usual nature of these 
Exactions * * ♦, This caso was especially reported by tho Board of Berenue 
to Government.” 

Dr. Hunter gives tho following abwabs in his Statistical Account of Bengal^ 
QyOf pp. 70-72. These are more or less in vogue in all the Behar Districts* 
“ Besides the above-mentioned payment, there are a 
Br- Hunter’s enumero* number of customary cesses sanctioned by immemorial 
n o oesses. antiquity, paid at harvest time by tho cultivator to the 

landlord or his servants. The ordinary tenure of land which will be de- 
scribed at length on a subsequent page, is analogous to metayer system, half the 
real or ostlmated out-turn of the crop at each harvest going to tho landholder and 
half to the cultivator. But before the cultivator can take his half share of the 
produce, numerous demands have to bo satisfied. These will vary in number 
and amount with tho temper of the landowner, and the extent of the oultivator’s 
power of endurance ; but the following fees are generally demanded and paid 
without much reluctance: — (1) Dahiak (literally 10 percent.) is taken by the 
landloxd, compensation for dryage and wastage* (2) Manserif an extra seer in 
each maund— that is 2lper cent, is often taken by the landlord in lieu of dahialc^ 
^ut sometimes both are demanded. (3y mU (UtcraUy ** daily food ”). Accor- 
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iding to Mr. Bourdillon, this is taken at the time of sowing by the landlord’s 
agents at the rate of 'lbs. of rice with condiments to match from each 
cultivator. Mr. Beames puts it to 10 lbs from each house ; but the amount o£ 
these taxes constantly varies, and the rates which prevail in one year are 
charged in the next. (4) Mangan is taken by the same agent at harvest, 
Mr. Bourdillon puts the amount at seers for every 15 maunds, that is^ 
about 15 per cent, from each cultivator ; while Mr. Jleames rates it higher^ 
80 lbs. for each plough owned by a cultivator. (5) Nocha or “ plucking ” is 
taken by the barahil at the rate of 2 chataks per maund, or about J per cent, 
(6) corruption of fihal “each plough,” is a fee taken to cover the ex. 

pense of the landlord’s visitors. (7) Salami is a fee often demanded by the 
landlord on granting a new lease, or renewing an old one. (8) Hujatana, litej|t' 
ally* “ that which is disputed,” is a fee given to the village accountant upon 
signing the quittance for rent. (9) Dandidari or asitis, called in the sub-division 
of Nawada, sonari “ is the commission paid to the weigher of the produce, who 
himself, according to Mr. Beames, pays half of what he receives to the landlord. 
According to Dr. Buchanan Hamilton, the hereditary mendicants are usually sup- 
pofted by receiving a portion of the weigher’s commission. (10) Vishnv, Farit 
and agaun arc names given to the percentage of crops which is made over to 
Brahmans. Tha former is taken entirely from the cultivator’s share, while the 
landowner helps to pay the latter tax. 

“ The preceding cesscjs are paid by the cultivators only ; but other classes are 
not exempted from the following ; — (1) There are certain fees still claimed by 
the landlord to cover the expense at converting native money into the coin of the 
realm ; such as hatta kalahdar for the conversion of copper money into sicca 
rupees, and hatta naiyaby for the conversion into the tvipees now is use. (2) Bar* 
ddnd is paid by the owners of pack-bullocks, at the rate of 3d. for each bullock. 
X3) Mutharfa or house-rent is levied from aU tradesmen at the rate of 9d. a 
year. (4) ToJai is taken from alFpctty traders resorting to fairs at the daily 
rate of one ohattak of oil, salt or tobacco. (5) Jalkar is a percentage on all fish 
caught in the village reservoirs or artificial channels. (6) Baakar^ a similar per- 
centage on jungle produce. (7) liasitm gilamlazi is taken from the wages of the 
workmen who are employed in constructing an embankment on the estate. (8) 
Rasumtari is taken from the keeper of every liquor shop who sometimes has to pay 
a sunj^equal to the Government demand. (9) Kahcharai is a fee for leave 
pasture cattle on an estale. 

“ All these various demands arc not invariably levied. In times of scarcity 
most are remitted ; but in years of plenty even more will bo extorted on various 
pleas, such as to pay the expense incurred by the landlord in marrying one of Ms 
relations, or to cover the ainoiint of a new tax levied by Government. In foot 
the cultivator is deprived by his landlord of all but the barest necessaries ; and 
ha is so ignorant that ho never thinks of applying for redress.” 

It will be observed that some of the above enumerated by Sir George Camp- 
bell and Dr, Hunter are not illegal cesses judicially considered. 

76. Every tenant from whom, except under any special 
enactment for the time being in force, any 
diord'from’tSiM® sum of moncy, or any portion of the produce 
Mntpwlb of Ilia land, is exacted hy his landlord in ex- 

cess of the rent lawfully payable, may, within 

* This is wrongly explained : means a receipt, and h^jaianq, is whit is paid for 

reoeipt. 

4C < 
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six months from the date of the exaction, institute a suit to 
lecover from the landlord, in addition to the amount or value of 
what is so exacted, such sum by way of penalty as the Court 
thinks fit, not exceeding two hundred rupees ; or, when double 
the amount or value of what is so exacted exceeds two hundred 
rupees, not exceeding double that amount or value. 

Old Acti-Section 11 of Act VIIT of of 1869 (B.C.) and section 10 of Act 
X of 1859 provided : '* Every undei'-tenanfc or raiyat from whom any sum is 
exacted in excess of the rent specified in his potta, or payable under the pro- 
lusions of this Act, whether as abwab or under any other pretext, shall be en- 
titled to recover from the persou receiving such rent, damages not exceeding 
doable the amount so exacted or paid.** 

Except under any special enactment for the time being in force — 

See Act IX of 1880 B.C , 8. 47 ; Act II of 1882 section 74 ; Act V of 1875, s. 
38. See also p. 35 and pp. 301 — 313, s. 74, ante. 

Exacted. — Where a zemindar after granting a ticca lease, collects the rents 
direct from the raiyats, and the amount so received exceeds the rent due from the tic* 
cadar, the excess amount so collected is an exaction and is recoverable under this 
section — (Ram Pershad v. Ramtahal, Marsh,, 655) . In other words, any sum which 
is collected by a landlord in excess of the amount due to him under the agree- 
ment with his raiyat, is an exaction, for iJlic recovery of which a suit will lie 
under this section. It is not, however, an exaction when the excess is recovered 
by legal process, whore, for instance, a tenant supplied the zemindar with rice, 
on the agreement that the value of the rice was to be deducted from the rent, 
and the zemindar without malting the deduction, sued the tenant under R^ula- 
tion VJII of 1819, and recovered the the full amount of the rent, it was held 
that this was not an exaction under this section. ‘‘ The tenant," observed the 
Court, “ might have conti-acted his liability to pay tlio amount, and might have 
demanded a summary investigation as to the amount due, and he might have 
stayed the sale of the tenure by depositing the amount claimed. Instead of doiag 
SO, he paid the amount claimed to the zemindar. The zemindar having reco^er- 
* ed the amount under a proceeding prescribed by law, the question is whether 
that is an undue exaction ? lie possibly might have demanded more than was 
due after allowing for the rice supplied, but the defendant, instead of demanding 
an investigation, paid the amount claimed with knowledge of all the facts. Can 
this be said to be an illegal exaction of rent within section 10, Act X of 1859 ? 
We think that it is not an illegal exaction of rent within the meaning that Act ** 
— (Chundermoni v, Deberidra Nath, Marsh., 420). And where, on the allegation 
that the defendant had sublet land to him for the purpose of raising crops under 
a contract to share the produce between them, plaintiff sought to recover the 
value of his share of the crop which the defendant had misappropriated, it was 
held the claim was for a sum exacted in excess of the rent— (Gurrebollah v. 
Fakeer Mahomed, 10 W. R., 203). But a suit for the recovery of money alleged 
to have been paid by the plaintiff to an ijaradar on account of arrears of rent, 
when the same has not been apyilied to the purpose for which it was given, is 
cognizable under this section— (Brojo Nath v. Shumbhoo Chunde^, 18 W* B,, 
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CHAPTER IX. ; 

Miscellaneous Peovisions as to Landlords and Tenants. 

Improvements. 

“]ja drafting these provisions as to compensatioh, we have utilized The 
Oitdh Bent Act XIX 0 / 1868, sections 22-26 : The Nvrlh-Westem Provinces Bent 
‘ T-nntll/ird and Tetumt (Ireland) Act, 1870, 


, 'j IbVOy QiHU. OtJ V lu, VM. ^ ^ 

Provinces Tenwncy Act IX of 1883 may have been also used. The first two ’ 
Acts are available in Stoke’s edition of the Legislative Enactments of India • wo 
reproduce below extracts from the Iiish Land Act. * 


Extracts prom the Irish Land Act, 1870 (33 & 34 Vict. Chap. 46.) 

4. Any tenant of a holding who is not entitled to compensation under 
^ sections one and two of this Act, or either 'of such sec- 

P«S oftoJ5OT?me“ tSf*' '”■> entitled, does not make any claim nnder the 

said sections, or either of them, may on quitting his hold- 
ing, and subject to the provisions of section three of this Act, claim compen- 
sation to be paid by the landlord under this section in respect of all improve- 
ments on his holding made by him or his predecessors in title. 

Provided that — • 


to™ ^ . X tenant shall not (^e entitled to any compensa- 

taWK^emratel* respect of any of the improvements following : that 

is to say— 

(o.) In respect of any improvement mad6 before the passing of this Act 
and twenty years before the claim of such compensation shall have 
been made, except permanent buildings and reclamation of waste land • 
or ’ 

(6.) In respect of any improvement prohibited in wi'iting by the landlord 
as being and appoaniig to tho Court to be ciilculated to diminish the 
, general value of the landlord's estate, and made within two years after 
the passing of this Act, ‘or made during the unexpired residue of a ^ 
lease granted before the passing of this Act ; or 
(c.) In respect of any improvement made either before or after the passing 
of this Act in persuance of a contract entered into for valuable con^' 
sideralion therefor ; or 

(d.) (Subject to tho rule in this section mentioned as to contracts) in res- 
pect of any improvement made, cither before or after the passing of 
,this Act in contravention of a contract in writing not to make such 
improvement; or 

In respect of any improvement made either before or after the passim? 
of this Act which the landlord has undertaken to make, except in cas^ 
where the landlord has failed to perform his undertakim? within^ 
reasonable time. ® * 

A tenant of a holding under a lease or written contract made beW 
the parsing of this Act shall not be entitled, on beW 

^ diBtobed by the act of the landlord in or on onitiaM SI 

... . , , holding, to any oomponsation in respect of any imt^B 

ment, his nght to which compensation is expressly excluded bj swh w 


(e.) 


( 2 .) 


Bxeeption of 

LOIM. 


tenani 
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(8.) A tenant of a holding under a lease made either before or after the 
passing of this Act for a term certain of not less than thirty-one years, or in case 
of leases made before the passing of this Act for a term of a life or lives with or 
without a concurrent term of years, and which leases shall have existed for 
thirty-one years before the making of the claim, shall not be entitled to any com- 
pensation in respect of any improvement, unless it is specially provided in the 
lease that he is entitled to such compensation, except permanent buildings and 
reclamation of waste land, and tillages or manures, the benefit of which tillages 
or manures is unexhausted at iho time of the tenant quitting his holding : 

(4.) A tenant of a holding, who is quitting the same voluntarily, shall not 
be entitled to any compensation in respect of any improvement when it appears 
tb the Court that such tenant has been given permission by his landlord to dis- 
pose of his interest in his improvements to an incoming tenant upon such terms 
^ the Court may deem reasonable, and the tenant has refused or neglected to 
avail himself of such permission. 

(5.) Out of any moneys payable to the tenant under this section, all sums 
due to the landlord from the tenant or his predecessors in title in respect of rent, 
or in respect of any deterioration of the holding arising from non-observance on 
the part of the tenant of any express or implied covenant or agreement may be 
deducted by the landlord, and also any taxes payable by the tenant due in res- 
pect of holding and not recoverable by him from the landlord. 

Any contract between a landlord and a tenant whereby the tenant is prohi- 
bited from making such improvements as may be required for the suitable occu- 
pation of his holding and its due cultivation shall be void both at law and in 
equity, but no improvement shall be deemed to be required for the suitable occu- 
pation of a tenant’s holding Hnd its due cultivation which appears to the Court to 
diminish the general value of the estate of the landloi*d, nor shall anything in 
this A<^t contained authorise or empower any tenant or occupier, without the 
previous consent in wiiting of the landlord, or break up or till any land or lands 
usually let, occupied, or used as grazing or grass lands or let expressly as grazing 
or meadow land, or to cut timber without the consent of the landlord ; provided 
that the tenant may cut timber planted and registered by him or his predecessors 
in title. 

Any contract made by a tenant by virtue of which he is deprived o| his 
right to make any claim which he would otherwise be entitled to make under 
this section shall, so far as relates to such claim, be void both at law and in 
equity, subject, however, to the enactment contained in the section of this Act 
rmating to the partial exemption of certain ^tenancies, and to the provision in 
this section as to any improvement made in pursuance of a conti-aot entered into 
for valuable consideration therefor. 

Where a tenant has made any improvements before the passing of this Act 
on a holding held by him under a tenancy existing at the time of the passing 
thereof, the Court, in awarding compensation to such tenant in respect of such 
improvements, shall, in redaction of the claim of the tenant, take into consider- 
ation the time during which such tenant may have enjoyed the advantage of 
such improvements, also the rent at which such bolding has been hold and any 
benefits which such tenant may have received from his landlord in consideration, 
expressly, or impliedly, ol the improvemerts so made. 

5. For the purposes of compensation under this Act in respect of improve- 
ments on a holding which is not proved to be Subject 
either to the Ulster tenant-right custom or to such ui^e 
as aforesaid, ar where the ^nant does not seek oomnen- 
in respect of such custom or usage, all improvements on such holding sIaII, 
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miiil the contrary is proved, be deemed to have been made by the tenant or his 
predecessors in title, except in the following cases where compensation is claii^ed 
in respect of improvement made before the passing of this Act ; 

(1.) Where such improvements have been made previous to the time at 
which^the holding in reference to which the claim is made was conveyed on actual 
sale to the landlord or those through whom he derives title : 

(2.) Where the tenant making the claim was tenant under a lease of the 
holding in reference to which the claim is made : 

(3.) Where such improvements were made twenty years or upwards before 
the passing of this Act : 

(4.) Where the holding upon which such improvements were made is 
valued, under the Acts relating to the valuation of rateable property in Ireland *at 
an annual value of more than one hundred pounds : 

(6.) Where the Court shall be of opinion that in consequence of its being 
proved to have been the practice on the holding, or the estate of which such 
holding forms part, for the landlord to make such improvements, such presump- 
tion ought not to bo made : 

(6.) Where, from the entire circumstances of the case, the Court is reason- 
ably satisfied that such improvements were not made by the tenant or his prede- 
cessors in title : 

Provided always, that where it is proved to have been the practice on 
the holding or the estate of which such holding forms part, for the landlord to 
assist in making such improvement, such presumption shall be modified accord- 
ingly. • 

6, Any landlord or tenant who may be desirous of preserving evidence of 

, any improvementc made by^kimself or by his predecessors 

PermUsive registra- in title before or after passing of this Act, may at any 
on o improvemen . (subject to the provisions hereinafter contained) file 

a schedule in the Landed Estates Court specifying such improvements, and 
claiming the same as made by himself or his predecessors in title, and such sche- 
dule so filed shall be primd facie evidence that such improvements were made as 
therein mentioned : Provided always, that notice in writing of the intention to 
file such schedule, together with a copy thereof, shall he given by the landlord 
t<^ the tenant for tlie time being of the holding on which such improvements shall 
have been made (or by the tenant to the landlord, as the case may be,) within 
the prescribed time before applying to the Landed Estates Court to file the 
same ; and if the person receiving such notice shall dispute the claim made by 
such schedule, either wholly or in part, ho shall be at liberty within the pre- 
scribed time, and in the prescribed manner, to apply to the Civil Bill Court to 
determine the matter in difFerence, and in such case such schedule shall not be 
filed unless or until leave shall have been given to file the same either in ita 
original or in any amended form by the Civil Bill Court ; provided also, that b^ 
fore filing any such schedule, proof shall bo made in the Landed Estates Court 
by statutory declaration that the notice hereby required has been duly givens 
and that no application has been made within the prescribed time by the paarty 
receiving such notice to the Civil Bill Court to file such schedule. 

7. Where any tenant of a holding does not claim or has not obtained com- 
Oomp.n«Mon in »e». P^sation under sections one, two, ot three of this 

peot of payment to in- and it is proved to the satisfaction of the Court that any 
oommg tenant. tenant, or that his predecessors in title,, on coming 

into his holding paid money or gave money’s worth with the express or ^plied 
CQueent to the landlord on account of his so coming into his holding, th^oiart 
shall award to such tenant on quitting his holding, in respect of the sum so paid, 
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stlcIl compensation as it thinks just^ having regard to the oircnmstanoes of the 
case ; bat such tenant shall not be entitled to any compensation under this sec* 
tion when it appears to the Court that such tenant lias been given permission by 
the landlord to obtain such satisfaction from an incoming tenant in respect of 
the money so paid, or the money’s worth so given by him, and on such terms as 
the Court may think reasonable, and such tenant has refused or neglected to 
avail himself of such permission ; moreover, where the money or money’s worth 
paid or given by any tenant claiming compensation under this section on coming 
into his holding, was paid or given, in whole or in part, in respect or as covering 
the value of any improvements on the holding, care shall bo taken that such ten- 
ant shall not receive compensation in respect of the same improvements under 
this section and also some other section of this Act ; provided that out of any 
moneys payable to the tenant under this section all sums due to the landlord 
from the tenant or his predecessors in title in respect of rent, or in respect of any 
deterioration of a holding arising from noii-obscrvance on the part of the tenant 
of any express or implied covenant or agreement, and also any taxes payable by 
the tenant due in respect of the holding, and not recoverable by him from the 
landlord, may, if not deducted under the provisions of section four of this Act, 
be deducted by or on behalf of the landlord : provided always, that the section 
shall not apply W'hen such money or money’s worth has been paid during the 
existence of a lease made before the passing of this Act. 

8. Where a holding is proved to be subject to the Ulster tenant-right cus- 

tom or such usage as aforesaid, and where the tenant 
^ claims under such custom or usage, and such custom or 
usage extends to away -going crops, the compensation pay- 
able in respect of away-going crops shall bo dealt with according to the custom 
or usage, but the tenant of every other holding, which is not proved to bo subject 
to the Ulster tenant-right custom or such usage as aforesaid, or in respect of 
which no claim is made under such custom or usage, shall, in the absence of any 
agreement in writing to the contrary, on quitting his holding, be entitled to all 
his away-going crops, or at the option of the landlord to bo paid the value of the 
same. 

9, For the purposes of this Act, ejectment for non-payment of rent, or for 

breach of any condition against assignment, sub-lettings 
bankruptcy or insolvency, shall not bo deemed disturbance 
of the ten?wnt by act of the landlord, and for the purposes 
of this Act a person who is ejected for non-payment of rent, or for breach of any 
such condition as aforesaid, and is not disturbed by act of the landlord within 
the meaning of this Act, shall stand in the same position in all respects as if he 
were quitting his holding voluntarily ; provided that in the case of a person 
claiming compensation on the determination by ejectment for non-payment of 
rent of a tenancy existing at the time of the passing of this Act, and continuing 
to exist without alteration of rent up to the time of such determination, the 
Court may, if it think fit, treat such ejectment as a disturbance, if the arrear of 
rent in respect of which it is brought did not wholly accrue within the three 
previous years, and if any earlier arrear remained due from the tenant at the 
time of commencing the ejectment, or, if. in case of any such tenancy of a holdiug 
held at an annual rent not exceeding fifteen pounds, the Court sliall certify that 
the n6n-payme;jt of rent causing the eviction has arisen from the rent being an 
exorbitant rent ; provided that no tenant who shall have given notice of surren- 
Tu *^n**ti refuse to give up possession in pursuance of such notice, 

^ ooinpensatiou under seotion three of this Act, thcmgli * 
j,^i6Vi^tea by the landlord in a suit founded on such notice. 
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10. Any landlord may, after six months* notice in writing to be served 

^ upon the tenant, or left at his house, resume possession 
limd! Mquired for* la- from a yearly tenant of so much land (not to exceed in 
bourerp* cottages. whole one- twenty-fifth part of any individual holding) 

as he may require for the hand fide purpose of erecting thereon one or more 
labourers* cottages, with or without gardens attached, and such resumption of 
land shall not, unless the Court shall bo of opinion that same was unreasonable, 
be deemed a disturbance of the tenanf within the meaning of this Act, and shall 
not subject the landlord to any claim for compensation, except iq respect of im- 
provements, beyond an abatement of rent proportionate to the annual value of 
the land so taken by the landlord. 

11. For the purposes of this Act a tenant shall bo deemed to have deriv^ 

* his holding from the preceding tenant if he has paid to 

preceding tenant any money or given to him any 
money’s worth in respect of his holding, or has taken 
such holding by assignment or operation of law from the preceding tenant ; and 
where a succession of tenants have derived title each from the other, the earlier 
in such succession shall bo deemed to bo the predecessor of the later, and the 
later in such succession shall be deemed to be the successor of the earlier. 

12. A tenant of a holding which is not proved to be subject to the Ulster 

tenant-right custom or such other usages as aforesaid, 
oerb^ t*'® aggregate of whose holdings, in 

Ireland, is valued under the Acts relating to the valuation 
of rateable property in Ireland i^t any annual value of not less than fifty pounds, 
shall not be entitled to make any claim for compensation under any provision of 
this 'Act in cases where the tenant has contracted iq writing with his landlord 
that he will ndt make any such claim. 


Section 13 repealed. 

14. Where it is proved to the Court that the tenant of any holding held 
Bviotion in certain tenancy from year to year existing at the time of 

oases not to be deemed a the passing of tliis Act is evicted by the landlord by 
disturbance- reason of the persistent exercise by such tenant of any 

right not necessary to the due cultivation of his holding, and from which such 
tenant is debarred by express or implied agreement with his landlord, such evio- 
tlbn shall not be deemed a disturbance of the tenant by the act of the landlord ; 
or where the tenant of any liolding* so held as last aforesaid at the time of the 
passing of this Act is evicted by the landlord by reason of the tenant’s unreason- 
able refusal to allow the landlord, or any person or persons authorised by him 
in that behalf, he or they making reasonable amends and satisfaction for any 
injury to bo done or occasioned thereby, to enter upon the holding for any of the 
purposes following, that is to say, 

Mining or taking minerals ; 

Quarrying or taking stone, marble, gravel, sand, or slate ; 

Cutting or taking timber or turf ; 

Opening or making roads, drains, and water-courses ; 

Viewing or examining the estate of the holding and all buildings or im% 
provements thereon ; 

Hunting, shooting, or fishing or taking game or fish ; 

Such eviction shall not be deemed a disturbance of the tenant by the aqt 
landlord, unless it shall be shown that the landlord is persisting in such evictibki 
after such refusal has been withdrawn by the tenant. 

Sxeiqption ot certain oompe^sation shall be payable the 

iMida preceding provisions of this Act in reapeot of-r? 
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(1.) Any demense land, or any holding ordinarily termed “ townparks ” 
adjoining or near to any city or town which shall bear an increased value as 
accommodation land over and above the ordinary letting value of land occupied 
as a farm, and shall be in the occupation of a person living in such city or town, 
or the suburbs thereof, or any holding let to be used wholly or mainly for the 
purpose of pasture, and valued under the Acts relating to the valuation of pro- 
perty in Ireland at an annual value of no( less than fifty pounds, or any holding 
let to be used wholly or mainly for the purposes of pasture, the tenant of which 
does not actually reside on the same unless such holding adjoins or is ordinarily 
used with the holding on which such tenant actually resides : Provided that 
nothing herein contained shall prevent the tenant of any such holding making 
any claim which he otherwise would be entitled to make under sections four, 
five, and seven of this Act ; or, 

(2.) Any holding which the tenant holds by reason of his being a hired 
labourer or hired servant ; or, 

(3,) Any letting in conacre or for the purposes of agistment or for tem- 
porary depasturago ; or, 

(4».) Any holding let and expressed in the document by which it is let to 
be so let for the temporaiy convenience or to meet a temporary necessity either of 
the landlord or tenant, and the letting of which has determined by reason of the 
cause having ceased which gave rise to the letting. 

(5.) Any cottage allotment not exceeding a quarter of an acre. 


Definitions* 

70. In the constmetion of this Act the following words and expressions 


Oeaeral ddflnitlons 
nant thereto : 


shall have the force and meaning hex’eby assigned to them, 
unless there be something in the subject or context repug- 


The term" person ** or “ party ** shall extend to and include any body poli- 
tiCi corporate, or collegiate, whether aggregate or sole, and any public company ; 

The term “ county” shall extend to and include county of a city, and county 
of a town, and a riding of a county, .where such county of a city, county of a 


town, or riding of a county is appointed for civil bill purposes : 

The term “ prc.icribed ” shall mean prescribed by any rules made in pur- 
suance of this Act : 


The term “ lease” shall include an agreement for a lease : 

The term “ settlement ” as used in this Act shall include any Act of Parlia- 


ment, will, deed, or other assurance or connected set of assurances whereby par- 


ticular estates or particular interests in land are creatod, with remaindei’S or in- 
terests expectant there on ; and every estate and interest created by appointment 
made in exercise of any power contained in any settlement or derived from any 
settlement shall be considered as having been created by the same settlement ; 
and an estate or interest by way of resulting use or trust to or for the settlor, or 
his heirs, executors, or administrators, shall be deemed to bo an estate or interest 


under the same settlement : 


The term ** landlord ” in relation to a holding shall include a superior mesne 
or immediate landlord, or any person for the time being entitled to receive t)ie 
rents and profits or to take possession of any bolding ; 

The term “ tenant ” in relation to a bolding shall mean any tenant from year 
to year, and any tenant for a life or lives or for a term of years under a lease or 
contract for a lease, whether the interest of such tenant has been aequired tqr 
origiusl contract, lawful assignment, devise, bequest, or act and operation of 
lair i and where the tenancy of any person ^ving be^ a tenant under a tenaasoj 
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whicli does not disontitlo bim to compensation undor this Act is determined or 
expiring, ho shall, notwithstanding such determination or expiration, bo deemed 
to be a tenant until the compensation, if any, due to him under this Act has been 
paid or deposited as iu this Act provided : 

The terra improvements ” shall mean in relation to a holding— 

(1.) Any work which being executed adds to the lotting value of the hold- 
ing on which it is executed, and is suitable to such holding ; also, 

(2.) Tillages, manures or other like farming works, the benefit of which 
is unexhausted at the time of the tenant quitting his holding. 

71. This Act shall not apply to any holding which is not agmultural or 
Agricultural or paste- pastoral in its character, or partly agricultural and partly 
ral holdings only subject pastoral ; and the term “ holding ” shall include all land 
to this Act. above character hold by the same tenant of the 

same landlord for the same term and under the same contract of tenancy. 

purposes as ** The 

Landlord and Tenant (Ireland) Act, 1870. 


Application of Act 73. This Act shall apply to Ireland only. 

Sections C and 7, Land Law (Ireland) Act, 1881 (44 and 45 Viet. 0. 40) 
embody the present law as regards compensation for tenants, improvements in 
Ireland 


** There shall bo repealed as much of section three of the Landlord and 
Tenant (Ireland) Act, 1870, as provides for the scale of compoiisation, and so 
much of the same section as declares that in no case shall the coraponaation 
exceed the sum of two hundred and fifty pounds, and so much of the same section 
as declares that a tenant in a higher class of the scale may at his option claim 
compensation under a lower class, and so much of Uio same section as prohibits 
tenants of holdings valued at such sums as are iu the said section mentioned, and 
making such claims for compensation for distunbance as are in tho said section 
mentioned from being entitled to make a soparato or additional claim for im- 
provcraonls other than permanent buildings and reclamation of wasted land, and 
tlio said section three shall hereafter be read as if from such section were omitted 
the words “ for tho loss which tho Court shall find to be sustained by him by 
reason of quitting his holding.” 

^ So that tho said section shall bo read as providing that the tenant therein 
mentioned shall be entitled to 8nch,compousatioii as tlio Court, iu view of the 
eii-cTimstances of tho case, shall think just, subject to the scale of compensation 
lionnnaftcr mentioned. TJie compensation payable untlcr the said soction in the 
case of a tenant disturbed in his holding by the act of a landlord after the passr 
ing of this Act, shall bo as follows in tho case of holdings : — 

Where the rent is tliirty pounds or undor, a sum not exceeding seven years’ 

rent. 


Where tho rent is above thirty pounds and not exceeding fifty pounds, A 
sum not exceeding five years* rent. 

Whore the rent is above fifty pounds and not exceeding one hundred pounds 
a sum not oxccodiiig four years’ rent. 

Where the rent is above one hundred pounds and not exceeding throo 
hundred pounds, a snm not exceeding throe years’ rent. 

Whore tho rent is above thi-eo Imndi’ed pounds and not exceeding five htui* 
drod pounds, a sum not exceeding two years’ rent. ' " 

Where the rent is above five hundred pounds, a sum not exceeding one 

rent. 


^ Any tenant in a higher class of tho scale may, at his option, claim G<Apm^ 
satiou under a lower class, provided such uoinpunsation shall not exceed ihe^^u 
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to wliich ho would be entitled under such lower class on the assumption that the 
rent of his holding was reduced to the sum (or where two sums aro mentioned, 
the higher sura) stated in such lower cliiss. 

From and after the passing of this Act, the thirteenth section of the Land- 
lord and Tenant (Ireland) Act, 1870, shall be, and the same is lioroby, repealed. 

Ammdment of Law as to Compensation for improvements. 

Sertion 7. — A tenant on quitting the holding of which ho is tenant, shall 
not be (h'privcd of his right to receive compensation for improvements under the 
Landlord and Tenant (Ireland) Act, 1870, by reason onl)^ of the determination 
by surrender or otherwise of the tenancy subsisting at the time when such ini- 
provemenis wei’e made by such tenant or Lis predecessors in title, and the accep- 
tance by him or them of a new tenancy. 

Where in tracing a title for tlie purpose of obtaining compensation for im- 
provements, it appears that an outgoing tenant has sarrendcred his tenancy in 
order that some other person may bo accepted by the landlord as tenant in his 
place, and siicli other person is so acce])ted as tenant, the outgoing tenant sliall 
not be precluded from being deemed the [predecessor in title of the incoming 
tenant by reason only of such surrender of tenancy by him. 

The Court, in ad judicating on a claim for coraipcnsation for improvements 
made bcfoi'o any such change of tenancy or of tenants, shall take into consider- 
ation all the (urcumstancos under which such change took place, and shall admit, 
reduce, or disallow altogotlior such claim as to the Court may seem just. 

A ilax-sciitching mill, otherwise suitable to the liolding on which it is erec- 
ted, shall not ho doomed to lie unsuitahlo to the liolding on which it is erected, 
by reason only that it is available for purposes beyond those of the holding on 
which it is situate. 

76 . (1) Por tho pnrposas of this Act, tlio term improvo- 
Deflnitiou of «im- ’’ usc(l witli rofcrciice to a raiyat’s liolcl- 
provement.” nK'aii any work wliich adds to the 

value of the holding, wliicli is suitable to the holdings and con- 
sistent with tlic purpose for which it was lot, and wliicli, if not 
executed on the liolding, is either extjcuted directly for its bene- 
fit, or is, after execution, made directly beneficial to it. 

Consistent \jith the purpose for which it was let Not only should 
the work add to the value of the holding, but it must bo consistent with tlio 
purpose for which it was let. 

“ The princiido of giving protection to tho landlord against improper usage 
of tho land by the tenant wns generally recognized in Europe.” (Ills Eseeellcnaj 
the Vicer(/ijf Dchafa on ihe Bill.) 

**The raijat ought not to dj?ert tho land from tho purposes for which it 
was lot.” (Sir SUiuart Jtaylcy, Debate on the DHL) 

In Anund Kumar j\tookcrjee v. Hissonath Baiierjce, 17 W. R., 416, it wa« 
hold that no tenant taking land is entitled to change the nature of that land 
fi<;Tn what it was when ho got it, or make a permanent alteration in tho land- 
lord’s pro[Hjriy ; in Tariui Churn Brpse v. Ramjee Pal, 23 W. R. 298, the 
Jiidg<^^ held that continual use of land for twenty-five years for making bricks, 
raises a. strong proBumptiou of ac4|uiesf5oiice on the part of the landlord ; where 
a ^nant Ims betn, guilty of a breach of duty in tho use of his land, such as 
making a tank iu it, building on ii iiiiproporly, or changing the character of tho 
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cultivation, finch conduct does not necessarily operate as a forfeiture so as to 
render tho tenant liable to ejectment. “ The statutory ris^ht of occupancy cannot 
be extended so as to mak(i it inclado complete domitiioii over land subject only to 
the payment of rent liable to enhancement. Tho landloi'd is still entitled to insist 
that tho laud shall be used for tho purjioses for whicJi it was ^^raiitod, and, 
although a liberal construction may be adopted, it cannot extend to a completo 
change in the mode of enjoyment ” — (Baboo Lall Saljoo v, Deonaraiii Singh, 
I. L. 11., 3 Cal., 781 ; 2 C. 1j. li., 2D5.) In Kadumbini v. Nobin Cbunder, 2 W. R., 
15, it was hold that making holes in hind for providing earth for bricks or 
allowing others to do so would be doing pc'rinaiKsnt dii^nago to the landlord's 
property. The tenant of an agricultural iiolding ])lante(I his jotc willi mango 
tr(*ea without ike consent of his landlord, thus (diangiug the characten* of tho land, 
li'lore than three years afterwards t]w, landlord sued for a mandatory injunction 
to have tho nniiigo troc’S removed, it was luld that, luivniig stood by and allowed 
the tenant to spend his labor and capital in tins land witbf)iit taking any action 
in the matter, the landh)rd was not entitled to a mandatory injunction — (Myna 
Missel* V. llalikun, I. L. It., 0 Cal., 609.) 

Directly for its benefit : — The following explanation is given in the Cen- 
ii-al Provinces Tenancy Act (s. 3, cl., H) : Kxplainition 2 : — A work which 
honetits several holdings may bo doomed to ho with respect to each of them, an 
imjij'ovcinent.^’ 

76. (2) Until tho contraty is shown, tho follow’in" shall ho 
prosumod to bo improvements within tho moaning of this 
section : — . *. 

(rt) tho construction of wells, tanks, watcr-channols and 
other works for the storage,* supj)ly or distribution of 
water for tho purposes of agriculture, or for tho use of 
men and cattle employed in agricnilture ; 

(ft) the preparation of land for irrigation ; 

(e) tho drainage, reclamation from rivers or other waters, or 
* profcction from floods, or from erosion or other damage 

by water, of land used for agricultural purposes, or 
waste-land which is culturablo ; 

(rf) the reclamation, clearance, enclosure or permanent im- 
provement of land for agricultural pui’poscs ; 

(e) the renewal or rc-construclion of any of tho foregoing 
works, or alterations therein, or additions thereto ; and 
(/) tlio erection of a suitable dwelling-house for tho raiyat 
and his family, together wdth all necessary out-ofllcos. 

Glauses (a) lo (r) nvo tho same as in tho Land Tmjirovomeni Loans Act XTX 
B.C. of 1883. ClausoH (/^) and (/) have no phioo in tho North -Wosiorn Pro*- 
vincoH Rout Act. XFT of 1881 or the Ondh Rout Act XIX of 1868. Clause {h) 
has boon enacted with an oyo to tho Bengal Irrigation Act, and the reason of 
clause (/) is apparent. 

Construction of wells and tanks This supersedes Mouiudra Olittudor 
tJ. Muuoeruddiii, 8 B. L. 11., App. 40. 
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Water Channels : — The Bengal Embankment Act defines a Water-coursQ 
to ** include a line of drainage, weir, culvert, pipe, or other channel for tho 
passage of water, whether natural or artificial.” 

Drainage : — Dramage ivork under the Irrigation Act “ means any work 
in connection with a system of irrigation which has been or may herefStor bo 
made or improved by the Government for tho purposes of tho drainage of tho 
country, whether under tho provisions of Part IV of this Act or otherwise, and 
includes escape-channels from a canal, dams, weirs, embankments, sluices, 
groins and other works connected therewith, but docs not include works for 
the removal of sewage from towns.” 

Protection from flood: — Those are embankments and flood embank- 
ments under tho Irrigation Act : — Fltxxl-emhankynent “ means any embankment 
constructed or maintained by the oflScers of Government in connection with 
any system of irrigation-works for tho protection of lands from inundation, or 
which may be declared by the Lieutenant-Governor to bo maintained in connec- 
tion with any such system ; and includes all groynes, spurs, dams, and other 
protective worHi connected with such embankments.” And an embankment 
under the Embankment Act “ includes every bank, dam, wall and dyke, raado 
or used for excluding water from, or for retaining water upon, any land, and 
every sluice, spur, groyne, training w’all or other w^ork annexed to a portion 
of any such embankment, and every bank, dam, dyke, wrall, groyne, or spur, 
made or erected for the protection of any such embankment or of any land 
from erosion or overflow by or of rivers, tides, waves or waters ; and also all 
buildings intended for purposes of inspection and supervision.** 

Clearance— will not include the cutting dowm of valuable trees. Com- 
pare section 23 of tho Act ; nor tho converting of an orchard or garden into 
an arable land. Sec Gopcekiasaii Gossain v. Bouhit Mr, 1 W. R., 156, wdioro 
the lease reserved the right in all timber, then growing or hereafter to grow, 
to the landlord, and the tenant sold the trees. In Buttunjee Eduljee v. Oollec- 
tar of Tanaj 10 W. R., P. C„ 13, tho Privy Council observed : “ The trees on 
the land, and tho nght to cut down and sell those rights was incident to tho 
proprietorship of tho land.” 

Erection of a suitable dwelling house: — As to tho.raiyats’ power ^of 
erecting a suitable house for himself and his family, see notes under section 
20, hastoo lands. But a lessee cannot build on land hold by him for cultiva- 
tion— (Jugut Chundor v, Eshati Ciumder, 24 W. R., 220.) 

76. (3) But no work executed by the raiyat of a holding 
shall ho deemed to be an improvement for the purposes of this 
Act, if it substantially diminishes the value of his landlord’s 
property. 

77. (1) Where a raiyat holds at fixed rates or has an 

occupancy-right in his holding, neither the 
pro^nonti in case' of raiyat nor his landlord shall, as such, he en- 
radocoup^i^btiding'' titled to prcvcut the other from making an 
improvement in respect of the holding, except 
on tho ground that he is willing to make it himself. 

(2) If both the raiyat and his landlord wish to make the 
some improvement, the raiyat shall have the prior right to make 
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it, unless it affects another holding or other holdings under the 
same landlord. 

See notes under section 76. 

78. If a question arises hetween the raiyat and his land- 

lord — 

ooMeotor to dooida (a) as to tho right to make an improve- 

aueslion as to risrht to ' ' . ^ 

malce improvement, &o. mORt^ Or * 

(1) as to whether a particular work is an improvement, 
tho Collector may, on the application oE either party, decide tho 
question, and his decision shall he final. 

79. (1)A non occupancy-raiyat shall ho entitled to con- 

. stnict, maintain and repair a well for tho irri- 
pro’veinents i?* gation of his holding, with all vriffeks inoiden- 
tal thereto, and to erect a suitahlc dwelling- 
house for himself and his family, with all necessary out-offices ; 
hut shall not, except as aforesaid and as next hereinafter provi- 
ded, bo entitled to make any other improvement in respect of 
his holding without his landlord’s permission. 

(2) A non-occupancy-raiyat who would, but for the want 
of his landlord’s permission, bo entitled to'^make an improvement 
in respect of his holding, may, if he (Jesircs that the improve- 
ment be made, deliver, or cause to be delivered, to his landlord 
a request in writing calling upon him to make the improvement 
within a reasonable time; and, if the landlord is unable or 
neglects to comply with that request, may make the improve- 
ment himself. 

“ Wo liave in section 79 proTidod that a non-occnpancy raiyat shall bo 
entitled to construct a well for tlio irrigation of his holding. A well constructed^ 
under this provision will l)0 an improvement within the meaning of the Act, and 
tho raiyat will, on being ejected, bo entitled to receive compensation for it. 
The high importance of facilitating and encouraging the construction of all 
works of irrigation in this country, with a view to tho prevention of famine, 
points to tho necessity of this.” ( 8 . C. I?. III.) 

80. (1) A landlord may, by application to such Eevenuo- 
BeBistr»uon of luid- officcr as thc Local Government may appoint, 

lord’s improvemwits. register any improvement which he has law- 
fully made or which has been lawfully made at his expense (xe 
which he has assisted in a tenant making, 

(2) The application shall he in such form, shall contain such 
information, and shall he verified in such manner, by local in- 
quiry or otherwise, as the Local Government from time to lime 
by rule du*ects. 
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(3) The officer receiving the application may reject it if it 
has not been made within twelve months — 

(«) in the case of improvements made before the commence- 
ment of this Act — from the commencement of this 
. Act ; 

(S) in the case of improvements made after the commence- 
ment of this Act — from the date of the completion of 
' the work. 

This section sboiilii bo road "vvlth section 33 ante. 

The Local Government lias framed tlio following rnles under this section : — 
1. An application for the registration of a landlord’s improvement may 
bo presented to the Collector of the district or to the officer in cliargo of tho 
sub-division in which the land benefited by tho iraprovomcnt is situated, or to 
any Assistant Deputy Collector who may bo especially appointed by tho 
Govemmoiit to receive snob application. It shall, as far as practicable, bo in 
the form specified in Scdicdule 1 appended to these rules. 

“ 2. The officer receiving the application may, if he thinks fit, require tho 
application to present as many copies of the application as there are tenants 
mentioned in column 7 of the application, or as there arc villages mentioned 
in column 2, and he may, as the case may bo, ci flier forward by registered letter 
copies to the tenants whoso names arc specified, or may give notice to tho 
tenants by causing a copy to bo fixed r]) in tho presence of not less than two 
persons in some conspicuous* place in every such village. In either case ho shall 
fix a date for hearing objections to tho application, and shall cause that date to 
notified to tho parties concerned, either by entering it in tho copies forwarded 
1^, registered letter or by proclaiming it by beat of drum, and .b}'' posting, in tho 
presence of not less than two persons, a notice declaring it in each village. 
®he cx|iensos of such service shall bo borno by the apjilicant for registration. 

“ 3. Tho officer may make over tho application to any of his subordinates, 
not being below the rank of a canoongoc, for local enquiry and report, and shall, 
in that case, fix a date for hearing the report, and shall cause such date to bo 
notified to the parties concorjied in tho manner set forth in Rule 2. Tho 
enquiry shall bo limited to tho ascertainment of tho fact, whether tho alleged 
improvement is of such a nature as to como within the meaning of section 70 
(2), Bengal Tenancy Act, or not. 

“ 4, On the date so fixed, or on any date to which the proceedings may 
be adjourned, the officer shall hear summarily such of tho parties and their 
witnesses as may attend, and shall consider any report submitted to him under 
Rule 3. He shall then decide whether the work is an improvement as defined 
in section 70 (2), Bengal Tenancy Act, and whether the landlord is entitled 
to register it, and shall accordingly order it to bo registered or refuse regis- 
tration. 

“ S. Nothing hereinbefore contained sliall preclude tho officer receiving 
the application from holding a local enquiry in jiorsoii, and from ordering tho 
nuprovoment to bo registered, or refusing registration in accordance with the 
result of the cnquiiy so held. 

“ fi H an order refusing to register an improvement is passed by an officer 
lower in muk than the Coll e<‘ tor of the district, such order shall not take effect 
until confirmed by the Collector of the district.” 

The form in the Schedule referred to in Rule (1) is as follows 
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Aj^fUcation under Section 80, Act VIII of 1885. 

To 

The collector op 

The ajfiplication of , son of , resident of 

ffor registration of an improvcmcyit under Section 80 of the 
Bengal Tenancy Act, VI 11 of 1885. 


1 

2 

3 

1 1 

Nature of im-j 1 

provement. ; 

5 

0 

7 

Name of pergnn- 
nah and estate 
in 'ivhich im- 
provemeift has 
been effected. 

1 

Name of village in 
which improve- 
ment effected. 

Nature of appli- 
cant’s interest 
in land. 

By whom exe- 
cuted, and at 
whose expense. 

When executed. 

Names of tenants 
bojiofited, if Jiot 
inore ilmn five 
in nuu^bor. 

1 





1 



A. B., 

Landhrd* 


81 . (1) .If any landlord or tenant of* a lioldinj? desires that 
evidence relating to any improvement made 
M in respect thereof l)c recorded, he may appjgr 

to a Revenue-officer, wlio shall thereupon,^ at 
a time and place of which notice shall be given to the parties^ 
record the evidence, unless he considers that there are no reason- 
able grounds for making the api)lication, or it is made to appear 
that the subj(*ct-matter thereof is under inquiry in a Civil Court# 
(2) When any matter has been recorded under this section, 
the record thereof shall be admissible in evidence in any sub- 
sequent proceedings between the landlord and tenant or any 
persons claiming under them. 

Tlio Local Government has framed the following nilo under snb-soc- 
tion (1) : — 

Section 81 (1) : — “ Evidence relating to any improvement under this sub- 
section shall be recorded by the Roveimc-oflicer specified in Rule 1 of this* 
Chapter (Rule 1 under sec. 80) who shall exercise the powers of a Civil Court 
in the trial of suits, and shall bo guided by the provisions of sections 182 and 
184 of the Civil Procedure Code.” 

Section 182 of the Civil Procedure Code requires that the evidence shall bo. 
taken down in writing in the language of the Court by, or in the presence and 
under the personal direction and superintondonco of, the Judge, generally in the 
fonn of a narrative, and, when completed, sliall be read over, and, if nooo&avy, 
corrected and signed by the Judge. Section 184 prescribes that when the 



THE BENGAL TENANCY ACT. 


[sfic. 82. 


ovidenco is not taken in writing by the Jndgo, ho shall make a memorandum ,pf t 
the substance of the evidence of each witness, and that the memorandum shail*s'' 
bo written and signed by the Judge. 

82- (1) Every raiyat who is ejected from his holding shall 
compansation for ho entitled to Compensation for improvements 
raiysta’ improvements, m^hich havc been made in respect thereof in 

accordance with this Act by him, or by his predecessor in in- 
terest, and for which compensation lias not already been paid. 

(2) Whenever a Court makes a decree or order for the 
ejectment of a raiyat, it shall determine the amount of compen- 
sation (if any) due under this section to the raiyat for improve- 
ments, and shall make the decree or order of ejectment condi- 
tional on the payment of that amount to the raiyat. 

(3) No compensation under this section for an improvement 

labnll be claimable where the raiyat has made the improvement 
in pursuance of a contract or under a lease binding him, in 
consideration of some substantial advantage to be obtained by 
liiw, to make the improvement without compensation, and he 
has obtained that advantage. • 

(4) Improvements made by a raiyat between the 2nd day 
of March 1883, and the commencement of this Act, shall bo 
deemed to havc been made in accordance with this Act. 

(5) The Local Grovernment may, from time to time, by 
notification in the official Gazette, make rules requiring the » 
Court to associate with itself, for the jiurposc of estimating the 
compensation to be awarded under this section for an improve- 
ment, such number of assessors as the Local Qoveniment thifiks 

fit and determining the qualifications of those assessors and the 
mode of selecting them. 

Section 178, sub-scction (1), clause (d), provides that nothing in any contract 
between a landlord and a tenant made bt^oro <jr after the i)as8iug of this Act, 
shall take away the right of a tenant as provided by this Act to claim compen- 
sation for improvements. 

The 2nd day of March 1883 is the day on which leave was obtained to in- 
trodnee the Bengal Tenancy Bill into tho Council. 

Ko rules have yet been framed by the Local Glovomment under this sub- 
eoction- The Committee appointed to consider and advise on the form of tho 
rules under this Act remarked : — “ With regard to sectum 82, it may be permit- 
ted to us to hope that cases of ejectment will ho rare. It is probable, too, that 
the amount of compensation awardablo in such cases will not ordinarily be very 
large. It seems to us a matter of some difficulty to specify in a rule tho 
qualitications of persons whoso ussistauco would bo nsofni to tho Court ; and 
, We are uuwilliug to odd to Oiv uosts of lUo trial by proscribing a prooodur^ 
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■ip 

whioh would inVolve an expenditure inoommonsurato witlf the amount of the 
compensation. If it should, bo found hereafter, that tho Courts experience a 
practical difficulty in tlie decision of these cases, and express a wish for the 
appointment of assessors, tho question of making a rule may be furthcr*^ oonsi* 
dered,*’ 


83. (1) In estimating tlie compensation awarded under 
Brinoipu on which tlio last forcgoing soction for an improvement, 
estimated. regard shall be had — 

{a) to the amount by wbiob the value, or 
the produce, of the holding, or the value of that 
' produce, is inci*eascd by the improvement ; 

(6) to the condition of the improvement, and the probable 
duration of its effects ; 

ip) to the labour and capital required for tho making of 
such an improvement ; 

(d) to any reduction or remission of rent or any other 
advantage given by the landlord to the raiyat in const* 
deration of the improvement ; and 
(<?) in the case of a reclamation or of the conversion of 
unirrigated into Irrigated land, to the length of time 
dqring which tho raiyat has had the benefit of the 

improvement at an uncnhanced rent. 

• 

(2) When the amount of the compensation has been 
assessed, tho Court may, if the landlord and raiyat agree, direct 
that, instead of being paid wholly in money, it shall be made 
wholly or partly in some other way. 

* The North-Western Provinces, Act (XII of 1881) provides that such 
compensation may at the option of llio landlord bo made (1) by payment in 
money ; (2) by a rent to be charged on the land ; (3) by the grant of a bene- 
ficial lease ; or (4) partly by one or more, and partly by the otliors or other of 
the same ways. ^J'his sub-.section empowers the Court to direct payment other- 
wise than iu money, when botU tho landlord and the raiyat agree, but not other- 
wise. 


Acquisition of land for building and other purposes. 

84. A Civil Court may, on the application of the laud- 

Asqalaltlon of land lord of a holding, 

and on being satisfied that he is desiroua 
of acquiring the holding or part there of 
some reasonable and sumcient purpose, having relation to the 
^od of the holding or of the estate in which it is comprised, 
mcludiug the use of the ground as building ground, or for 
rdigious, educational or charitable purpose, 

42 ^ 
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and on beiilg satisfied on the certificate of the Collector that 
the purpose is reasonable and sufficient, 

authorise the acquisition thereof by the landlord upon such 
conditions as the Court may think fit, and require the tenant to 
sell his interest in the whole or such part of the holding to the 
landlord upon such •terms as may bo approved by the Court, in- 
cluding full compensation to the tenant. 

“We have inserted a new section (84) giving power to landlords to acquire 
^ compulsory sale, through the Civil Court, and at a price to bo fixed .by the 
jConrt, any land in their estate required for bnilding purposes or for religions, 
charitable or odncational objects. . The necessity of some such power, especially 
with a view to provide building-sites either for new tenants or in cases of dilu- 
vion, has been strongly urged upon us. We have guarded the section against 
abuse by requiring the certificate of a Collector as to the sufficiency of the 
reason before action can be taken under it.” Vide section 144 post. (8. 0. B.) 

Sub-letting, 

85. (1) If a raiyat sub-lets otherwise than by a registered 
on sub- instrument, the sub-lease shall not bo valid 
against his landlord unless made with the 
landlord’s consent. ^ 

(2) A sub-lease by a raiyat shall not bo admitted to registra- 
tion if it purports to create a term exceeding nine years. 

(3) Where a raiyat has, without the consent of his landlord, 
granted a sub lease by an instrument registered before the com- 
mencement of this Act, the sub-lease shall not be valid for more 
than nine years from the conuuencement of this Act. 

“Wo have insei’tcd a Bcction (85) providing that if a miyat sub-Icts other- 
wise than by a registered instrument, the sub- lease shall not be valid against his 
landlord, unless made with his landlord’s consent ; that a sub-lease by a raiyat 
shall not be admitted to registration, if it purports to create a term exceeding 
nine years (seven years was tho longest term for which an occupancy-raiyat 
could sub-let under section 38 of the Bill No. II.) ; and that where a raiyat has 
without tho landlord’s consent granted a sub- lease by an instrument registered 
before the commencement of tho Act, the sub-lease shall not be valid for more 
than nine years from the commencement of the Act,” (8. O, B. IIL) 

Tho Legislature here recognizes the right of a raiyat to sub-let his land ; so 
under the old law an occupancy raiyat could sub-let his land without incurring 
forfeiture on that account — (Kalee Kishore v. Bam Ghuran, 9 W. B., 344 ; 
Raran Chunder v. Mookla Snndari, 10 W. B., 113 ; Jameer Gazee Goneye 
Randal, 12 W. B., 110 ; Khosal Mahomed v, Joynooddeen, 451). Oom- 
paro also 1 B. L. B., A. 0., 81 *, but he cannot by sub-letting alter the 
eliaractev of his holding and convert it into an tLoder-tenure — (Karoo Lai 
1^. Luchmeepnt, 7 W. B., 15; Hureebur v. Jadu Nath, 16., 114). If a man 
take land and at once Bujb-lat it^ he will ha a middle-man cannot aetjaitn 
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a right of occupancy — ^Marsh., 479. But if having once acquired a right of 
occupancy by cultivating dr holding, ho afterwards sub-let, such right of 
occupancy was not thereby forfeited. Under the wordings of the present 
sections (20 and 21), as well as, under the Full Bench decision of (Narendra 
Narain Ishan Ohunder, 13 B. L. R., 274, it is doubtful if an occupancy raiyat 
can retain his right to the holding after sub-letting, — Vide notes under seotion 
20, and section 25. The juminai rights of a hurpha und^sr-tenant are not trans- 
ferable without the consent of the landlord — (Bonomali t?. Koylash Chunderi 

1. L. R., 4 Cal., 135). When a lessor gives his lessee power to sub-lot, and the 
latter sub-lets, the sub-lessee obtains rights against both of which he cannot 
be deprived without his consent — (Nchaloonissa v, Dhunnoo Lai, 13 W. R., 
281). Where a lessee sub- lets land, the sub-lessees can have no more right to 
uso the land in contravention of tho original lease than their lessor had — (Mo- 
nindra Chandra, v. Moneemddin, 20 W. R., 230.) A lessee cannot make a 
sub- lease for a longer time tlian liis own loaso — (Ifiirish Chunder v. Sree Kaleo, 
22 W. R., 274). Nor can a farmer or Icase.holder do so to the prejudice 
of the owner — (Raneo Shurut Sundari v. Charles Binny, 25 W. R., 347.) 
Whore a sub-lease specifies no term of tenancy, it cannot be construed to 
have effect beyond the interest of the grantor— (Hurish Chunder v, Sree Kaleo, 
22 W, R., 274). 

The section speaks of a raiyat, which includes a non-occupancy raiyat 
as well. Under clause (h) of section 44, however, it appears that the landlord 
can protect himself against sub-lease by contract. Tho seotion seems to 
have been borrowed from clause {j) of section 108 of the Transfer of Property 

Act. 

Shall not he admitted to registration. ^This is the only section which 
gives a quasi-judicial power to the registering officer. This section applies where 
a miyat sub-lets, but not where a tenure-holder or any other superior holder sub- 
lets. — See sections 4 and 5 ante . — A raiyat may be a raiyat at fixed rates or an 
occupancy raiyat or a non -occupancy raiyat. A registering officer has no right to 
toko evidence and determine the status of tho lessor under this section, but ho 
may ask him as to whether he is a raiyat or a tenure-holder in order to deter- 
mine his jurisdiction and the answer whatever it is must bo accepted by him aa 
absolute. If a raiyat sub-lots without fixing tho term of his sublease, the regis- 
tciing officer will question him and then admit or reject the document, as the 
sub-lease is for nine years or more. In such cases the reasons of admission should 
bo recorded. The following rules have been circulated by tho Registratioii 
Department under this section ; 

1. A document presented for registration under sections 12, 18, 85 and 175 
shall be first examined with reference to registration rnlo 42, and next with 
reference to tiie particular soctiou of the Tenancy Act under which it is pre- 
sented. 

2. In certifying its admissibility to registration, the registering officer 

shall quote registration rule 42 as well as tho particular section of the Tenancy 
Act under which it is admitted. Thus “ Admissible under rule 42 ; also under 
seotion so-and-so of the Bengal Tenancy Act, VIII of 1885. Correctly stam^d ^ 
under The Indian Stamp Act, Schedule , No. 

3. WTien a sublease executed by a raiyat purporting to create a term exceo* 
ding nine years is presented tor registration, it shall bo returned at once witji 
a note to the following effect recorded on its back, viz., “ Not admissible under 
sub-seotion 2, section 85 of the Bei^gal Tenancy Act, VllI of 1885. Tho notS 
shall bet sign^ sealedi and dated by ,iho registering officer. 
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Surrender and Abandonment. 

86. (1) A raiyat not bound by a lease or other agreement 
for a fixed pcadod may, at the end of any agri- 
Burronder. Cultural year, surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat shall he 
liable to indemnify the landlord against any loss of the rent of 
the holding for tfie agricultural year next following the date of 
the surrender, unless he gives to his landlord, at least three 
months before he surrenders, notice of his intention to surrender. 

(3) When a raiyat has surrendered his holding, the Court 
shall in the following eases for the purposes of sub-section (2) 
presume, until the contratry is shown, that such notice was so 
given, namely : — 

(а) if the raiyat takes a new holding in the same village 

from the same landlord during the agricxiltural year 
next following the surrender ; 

(fi) if the raiyat ceases, at least three months before the end 
of the agricultural year at the end of which the sur- 
render is made, to reside in the village in which the 
surrcndcred^olding is situate. 

(4) The raiyat may, ^f he thinks fit, cause the notice to be 
served through the Civil Court vithin the jurisdiction of which 
the holding or any portion of it is situate. 

(б) When a raiyat has surrendered his holding, the land- 
lord may enter on the holding and cither let it to another tenant 
or take it into cultivation himself. 

(6) When a holding is subject- to an incumbrance secured 
by a registered instrument, the surrender of the holding shall 
not be valid unless it is made with the consent of the landlord 
and the incumbrancer. 

(7) Save as provided in the last foregoing sub-section, no- 
thing in this section shall affect any arrangement by which a 
raiyat and his landlord may arrange for a surrender of the whole 
or a part of the holding. 

Tho Old Act : — The former law was section 20, Act VIII (B.C.) of 1869. 

. “ Any raiyai, who desires to relinquish the land held or cultivated him, shall 
be at liberty to do so, provided he gives notice of his intention in writing, to the. 
person entitled to the rent of the land or his authorized agent, in districts or 
parts of districts where the Kasli year prevails, in or before the month of Jeit,. 
and in digtiiets or parts of districts where the Bengali year prevails in or before'; 
the month of Pons of the year preceding that in which the relinquishment is to- 
have eflecl. If he foils to give such noliooi Mid the land is not let to any oth«r. 
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person, he shall continue liable for the rent of the land. If -the person entitled 
to the rent of the land, or his agent, refuse to receive any such notice, and to 
sign a receipt for the same, the raiyat may make an application on plain paper 
to the Collector in whoso jurisdiction the land is situated, who shall thereupon 
cause the notice to be served on such person or his agent in the manner provided 
in section 14.'' 

Application of the Section The section speaks of raiyats only, and not, 

1 to tenants in general — see sections 3, 4 and 5. Hence n 
tenants®* other ^^tLan tenure under a dur-mourosi mokumvi lease of land which 
raiyats. ia not Jet for agricultural puq)Oses cannot be put an end 

to by a mere relinquishment on the part of tho lessee, although after notice to 
the landlord ; tho principle laid down in tho case of llecralal Pal v. Neelmony 
Pal, 20 W. H., 383, where it was held that a patnidar cannot of his own option 
relinquish his tenure, is applicable to all iutcrnicdiato tenures hotv/^een the zemin- 
dar and tho cultiyator of the soil, except those ^hold on farming leases — Jadoo- 
nath V. Sohocne, Kilburn & Co., I. L. R., 9 Cal., 071 ; 12 C. L. R., 343). 
In Hiiulal Pal v. Nilmani Pal, 20 W. R., 383, it was observed ; “ The point 
which we reserved for cousidoratkm in this case is whether it is optional 
with a patnidar to surrender tho patni, which he holds, at any time, and to plead 
such surrender iii answer to a suit for rent. W o are clearly of opinion that, 
whether or not, the Civil Court might, upon sufficient ground, give relief in a 
suit brought to dissolve a contract between the zemindar and his patnidar, it is 
certainly not open to a patnidar qf his own choice to throw up tho patni, and, by 
so doing, escape his liability to pay rent. Wo do not say that the contract ia 
indissoluble, because many circumstances might arise in which tho interference 
of a Court of Justice might fairly be invoked to put an end to it; but tho disso* 
lution of such a contract must, we think, bo qn act of the Court and the result 
of proper enquiry, and cannot be bikcii by tho patnidar alone and pleaded in 
answer to a suit for rent.” So as regards faiming leases, it was hold in Raja 
Kishen V, Sankari Dasi (7 Sel. Rep., 174, o. o., 205, n. e.), that if tho landlord 
took steps to increase the rent, tho tenant had a right to surrender the lease, 
even if perpetual, and avoid liability. 

This section docs not apply to cases where tho raiyat has entered into a 
• lease for a specific term ; wliere, for instance, a raiyat 

A raiyat had taken a lease, it w^as decided that he could not relin« 

ment for a^Ox^perfod " quish his holding during the currency of tho lease — 
(Kashoo Sing v. Messrs. Onraet and Grant, 5 W. R., Act 
X, 80 ; Tiluk Patuk v. Mahabir Paiiday, 7 B. L. R., App., 11 ; 15 W. R., 454 ; 
Baboo Dwarka Dass v. Gopal Dass, 1 Agra Rev. Ap., 22). But a perpetual 
contract by a man on the part of himself and his heirs, and reciting that he oP 
his heirs shall never relinquish tho joto cannot operate against the law, which 
says that any raiyat may relinquish his jote if he does so in a legal manner— 
(Gopal Chowdry v, Tarini Persad 9 W. R., 89). This decision possibly holds 
good under the present section, for a perpetual contract is not an agi*eement 
for a fixed period — vide section 178. Sub-section (3), clause (c) of that section 
provides that nothing in any contmet made between a landlord and a tenant aftev^ 
passing of this Act, shall take away tho right of a raiyat to surrender his holding 
in accordance with this section. Where a joint lease wjis given to many personis 
,wiia an entirety and equality of interest among the tenants, tho resignation ki 
Bumnder by a oo- lessees does not necessarily operate to 

Bharor or by one not void the lease — (Mohim Chunder Pitambur,, 9 W. It., 
having full rights. 147). Where a member ' of a joint family is registered 
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afi jotedar in a zemindar’s sberista, not as for himself only, but as manager for 
the family, his relinquishment of the jote is not sufficient in law .to au- 
thorize the zemindar to make arrangemonte with any others he pleases — 
(Bykunta Nath v. Bissonath, 9 W. R., 268). An istafa given by a Hindu 
widow having infant sons cannot operate to destroy the title of the infants— 
(Syud Wahid Ali v, Gour Mohan, 1 Hay, 663.) A raiyat cannot relinquish a 
portion of his jote, keeping that portion only which 
cwnotberelSuiUflhed?* ^7 convenience. Ho may either retain the 

whole or throw up the whole in conformity with the 

provisions of this section. But as long as he retains any portion of his jote, 

ho is liable for the rent of the whole — (Saroda Sundari v. Hazee Mahomed, 
6.W- Act X, 78). But when a i*aiyat, holding a considerable quantity of 

land, wishes to relinquish a portion, he must specify in his notice what portion 

he relinquishes in order to relieve himself of liability to pay rent — (Habela 
Sircar v, Doorga Kant, 11 W. R., 466). 

Notice of intention to surrender ; — ^As notice is required before relin* 
quishment, so the relinquishment must follow the notice. It is the relinquish- 
ment of the land and not the notice which relieves the myat from liability — 
(Nobin Chunder v. Lukhi Pria, 1 W. R., 20 ; 2 Board’s Rep., 200.) A 
Verbal notice aufflei- verbal notice is sufficient under the present law, and it 
was so under the old law too — (Mahomed Gazee v, Sun- 
kurlal, 11 W. R., 63.) The mere use of the words “ ftfei Ui? ” in con- 

versation by the tenant, when called upon liy tb^ zemindar to pay increased rent, 
were held to be insufficient to constitute a relinquishment — (Bonomali v. 
Delu Sirdar, 24 W. R., 118^ Where a landlord served a notice^ on an oothanM 
laiyat that, unless he paid an enhanced rent for the ensuing year,* he was to quit 
the land, and tho rayiat thereupoii intimated to the landlonl’s agent liis inten- 
tion to relinquish the land, it was held that there was sufficient compliance with 
the provisions of section 20, Act VIII of 1869 B.C, — (Kenny v, Ishur Ghun- 
der, Sp. W. R., Act X, 9.) Where a tenant is found to have taken steps 
required by la.w in furtherance of his intended relinquishment, it is for the land- 
lord to prove his continued possession notwithstanding. But where it is found 
that the tenant has not gone through the necessary steps, it will be for him to 
7»rove that the landlord took possession of thq land and enjoyed the profits W 
holding it khasj or by letting it to others — (Erskine v. Bam Goomar, 8 W, 
R., 221.) A raiyat is not required to give any notice under this section in a case 
where the raiyat holds under a lease which was for a limited period, which period 
has esepired, After the expiry of the lease he has no right to hold, and is there- 
fore perfectly justified in giving up possession. And a landlord claiming rent 
from such raiyat for a period after the expiry of his lease is bound to prove that 
the latter held on subsequently to the terms of the loaso— (Tilak Puttukv, 
Mahabir Pandey, 16 W. R., 464). A tenancy which is to continue year by year 
is a continuing tenancy so long as the parties are satisfied ; and, though termina- 
ble at the option of either party at the end of any year, is not ipeo facto ter- 
minated at tho end of every year. The tenancy shall not terminate, and the 
raiyat shall continue liable for rent unless he relinquishes it under the provisions 
of this section— (Maloddee Noshyo e. Bnllubee Kant, 13 W. R., 190). 

The present law enjoins three months* notice previous to the end of 
the agiicuftnral year [sub-sections (1) and (2) should be read together], while 
the old law enjoined Jyte Fusli or Pous Bengali to be the month when the 
notice ought to be served. Agricultural year’ is defined in clause 11 of sec- 
tion. 3. 
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The notice under the old law might be served through* the Colleotor. The 
r i 1 j w iiow law takes off his jurisdiction and vests it upon the 
Change of jur adiction. q Court, but in both cases it is optional with the party 
to serve the notice through, these functionaries or otherwise. So it was 
held under the old law that the section did not imperatively require an ap- 
plication for service of notice of relinquishment of land to bo made to the 
Collector. The non-service of the notice by the Collector cannot affect tho 
rights of the tenant, if he can prove that previous to his application to the Col- 
lector, he had given actual notice directly to the landlord himself, or to his 
authorized agent. The time referred to in this section has 'reference to the service 
of the original notice which tho tenant is required to give without the interven- 
tion of the Collector — (Erskine v. Ram Coomar, 8 W. R., 221.) So linder 
the present law it is made more distinct that tho notice need not as a matter of 
course be served through the Civil Court. If, however, it is so done, and no 
previous notice is given to tho landlord directly, the notice must be served 
through the Civil Court so as to give three months' time to tho landlord, because 
sub-section (2) contemplates that the landlord must receive the notico of the 
intention to surrender throe months before. The raiyat may, however, givo 
three months’ previous notico directly to tho landlord, and then complete it by 
serving it through the Civil Court again. 

The Local Government has, under the powers given by section 189, framed 
the following rule about the service of notice under sub-section (2) and sub- 
section (4) : — 

** Section 86, (2) and (4). — It tho raiyat elects to proceed under the second 
sub-section of this section, ho may personally serve a written notico of his in- 
tention to surrender on his landlord ; 'but if bo electh to proceed under the 4th 
sub-section of the section, the notice of the raiyat’s intention to surrender shall 
bo served on the landlord in the manner prescribed for tho service of a summons 
on a defendant under the Code of Civil Procedure, on payment of the process- 
fee prescribed by tho High Court,” 

There is a difficulty, however, attached to tho words ** Civil Court.” 

There are various gi*ades of such Courts, and through 
Cml qpur . which Court (the Sub- Judge, District Judge, or tho Mun- 

siff) is the notice to bo served, and how is the pecunia^ limit of such Courts to 
be determined in cases of notice H If the jurisdiction of the Courts be deter- 
mined by the valuation of the holding, the result will be very intricate. Possi- 
bly the amount of the rent of tho holding would bo the better test. But see 
section 144, post. As the expression ** Civil Court” has not been defined in this 
Act, wo must read it with sections 16 and 16 of the Civil Procedure Code, and 
with the provisions of the Bengal Civil Courts* Act, 

An application for service of notico of relinquishment is exempt from 
court-fee duty under clause 21, section 19 of Act VII 

Coart-fea. 


Presumption of a notice Sub-section 3 contains a presumption that the 
notice was given. The reason of the presumption was thus explained ; ” The 
question is— when the raiyat had surrendered, is he to be held liable for the pay- 
ment of the next year’s rent P If he has given three months* notice, the answer 
is no ; if he has not given it, the answer is yes ; but we look to the object with 
which three months’ notice is required, and we say if he has left the villagOi Or 
if he has exchanged his holding for another, then the landlord has already re* 
ceived the infoi^ation which the notice is intended to secure, and it is here that 
the presumption comes in. The presumption is not a presumption of surrender. 
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but of service of no'tice. The raiyat will then be able to say that He gave notido, 
because the landlord has let him another piece of land in the same village.” 
{The Hinbh Sir Stenari JJayhy in CounciL) ^ 

Collusive surrender to defeat strangers : — Tho Select Committee re- 
ported : — “ In dealing with sun*cnder «and abandonment, the only changes made 
by us which need hero be noticed, are tho provisions which we have inserted to 
check collusive suiTcnddr oi* abandonment in fraud of the rights of third parties. 
The necessity for this was brought to notice in para. Oil of the Bengal Govern- 
ment’s letter of 15th September, where it is shown that raiyats not unfrequently 
Sub-let the whole or a portion of their holdings in consideration of a large bonus 
for a term of years. To leave the interests of sub-lessees in such cases entirely 
at tho mercy of tho sub-lessor in collusion with his landlord, would do 'serious 
practical liarm. Wo have therefore provided [section 86 (6)] that the surrender 
of a holding which is subject to a registered incumbraneo, shall not bo valid 
without tho consent of tho incumbrancer and the landlord, and in case of aban- 
donment, we have provided [section 87 (4) ] that the sub-lease shall only be 
avoided after the sub-lessee has had the opportunity of taking over for the 
nnexpired period of his sub-lease tho full rights and liabilities of his lessor in 
regard to the rent of his entire holding. These provisions appear to ns to pre- 
sent the only method by which protection can be given to the sub- lessee without 
injury to the landlord, or without risking the conversion of those sub-leases into 
permanent transfers. In the case of sale, in execution of a decree for rent, the 
aub-lessee has the same protection as other inciynbrancers under Chapter XI V.” 

87 . (1) If a raiyat voluntarily abandons his residence 

^ ^ witKout notice to his landlord and without ar- 

ranging^ lor payment of Ins rent as it falls due, 
and ceases to cultivate his holding cither by himself or by some 
other person, the landlord may, at any time after the expira>tion 
of. the agricultural year in which the raiyat so abandons and 
ceases to cultivate, enter on the holding and let it to another 
tenant or take it into cultivation himself. , 

(2) Before a landlord enters under this section, he shall file 

a notice in the prescribed form in the Collector’s office stating 
that he has treated the holding as abandoned and is about to en- 
ter on it accordingly ; and the Collector shall cause the notice, 
to he published in such mauner as the Local Government, by 
rule, directs. ‘ ^ 

(3) When a landlord enters under this section, the raiyat 
shall be entitled to institute a suit for recovery of possession of 
the land at any time not later than the expiration of two years, 
or, in the case of a non-occupancy-raiyat, six months, from the 
date of the publication of the notice ; and thereupon the Court 
may, on being satisfied that the raiyat did not voluntarily aban- 

: don Ids holding, order recovery of possession on such terms, if 
any, with respect to compensation to persons injured aud pay- 
■ ment of arrears of rent as to the Court may seem just. . 
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tenant, shall be made by the acre, unless the Court or Berenue 
o£S.Ger directs that it be made by any other specified standard. 

^ (2) If the rights of the parties are regulated by any local 

measure other than the acre, the acre shall be converted into the 
local measure for the purpose of the suit or proceeding. 

(3) The Local Government may, after* local enquiry, make 
rules declaring for any local area the standard* or standards of 
measurement locally in use in that area, and every declaration 
so made shall be presumed to be correct until the contrary is 
shown. 


The old Act : — Section 41 of Act VIII of 1860 B.C., and section 11 of 
Act VI of 1862 B.C., had : “ All measurements made under this Act shall be 
made according to the standard polo of measurement of the pergunnah in which 
the land is situated.” 


“We liave in section 92 substituted the aero for the standard bigha as the 
Saleot Committee official standard of measurement, and have empowered a 

Court or Revenue officer to direct, whore such a course 
may seem more convenient, that a measurement shall be made by any other 
specified standard.”— (6\ C. B. 1\ III) 

The Rent Commission observed : — “ The length of the local standard pole, 
with which a measurement of land should be made, is a fertile subject of dispute 
and litigation. It is not uncommon for a landlord to make a measurement of his 
lauds with a pole of his own selection,’ the actual length of which must be a 
Bant Oommiasion Kubjoct of doubt upon the evidence, while the raiyats con- 
cerned aver not only that "the standard polo of the per- 
gana is different, but that during tho measurement a third pole has occasionally 
been substituted for that which tho landlord claims to be tho standard. In order 
to avoid these uncertainties wo have adopted aero to the standard of measure- 
ment.” 


No rules have yet been framed by the Local Government under sub-section 
(3)<i The Committee appointed to consider and advise on the form of tho rules 
under this Act, observed : “ Tlie definition of local standards of measurement, 


under section 92 (3), is a matter which demands very careful previous enquiry, 
and the information at our disposal docs not justify us in recommending that 
the Government should put forward any declaration on tho subject at present.” 


Decisions under the old Act ; — Formerly there had been conflicting de- 
oisions as to the power of tho Collector to decide, in cases of dispute, what waS’ 
the standard pole of tho measurement of tho pergunnah ; but it is now decided 
by a majority of the Full Bench (Couch, C.J., Bayley and L. S. Jaokson, J,J., 
dissenting} that where there is a dispute solely on tho ground that the pole with 
which the measurement is attempted to be made, is not the standard pole of the 
measurement of the per^nnah, and the parties are at issue as to what is the . 
len^h of the standard pde, the Collector has jurisdiction to enquire into and ^ 
demde as to what is the true length of tho standard pole — (Srimati Manmohini ,, 
Oh^wdmin e. Prem Ohand, 6 B. L. R., 1 ; 14 W. R., F.B., 5). Under ijieji: 
present section, the same question Will arise in the conversion of the acre to tfeU' 
local measure under sub-section (2). In determining the question of the length?., 
of the standard pole, due credit must be attached to the Oanoongoe papers 
which have always been reoogn^j^ to be of great weight in questions eonneotad 
44. * 
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witb pergnuoali rates, standards of measurements and similar statistios ; and. 
it is no gi*ound for rejecting those papers, that the local hat does not correspond 
with the English cubit of 18 inches : for the hat varies in length in different 
pergnnnahs — (Nund Dundpat v, Tara Chand Fritliihari, 2 W. B., Act X, 13). 
It sometimes indeed happens that there are two different standards of measure- 
ment in the same pergunnah ; and when this is the case, the standard which is 
current in a particular locality or must be followed — (Bhagabati Ghurun 
V. Tameeruddin Moonshi, 1 W. B., 225 ; Sarbanund Pandey r. Buchia Pande, 
4 W. B., Act X, 32)* 

Managers. 

** Sections 142 to 148, relating to the appointment of a manager on ‘behalf 
of co-owners of an estate or tenure, are taken, with slight alterations in the 
drafting, from the Bill framed by the Rent Law Commission. Their history 
and the nature of the provision^ they contain will be best seen by an extract 
from the Commissioners’ report. After describing at some length (paragraph 
134) the complications, litigation and oven riots which arise when co-owners of 
an estate or tenure (or, as they are sometimes termed, co-parceners) quarrel 
among themselves, and the grievous harassment, to which the tenants are ex- 
posed, in such cases, the report proceeds as follows : — 

* 136. The necessity of a remedy for this state of things was felt at an 
early period of British administration, and in 1812 it was enacted that, inasmuch 
as inconvenience to the public and injuiy to prwatc rights had been experienced 
in certain cases from disputes subsisting among the proprietors of joint undivided 
estates, whenever sufficient oause shall be shown by the Bovenue-authorities, or 
by any of the individuals holding an interest in such estates, for the interposi- 
tion of the Courts of Judicature^ it shall be competent to the Zilla Judges to 
ajppoint a person duly qualified and under proper security to manage the estate ; 
that is, to collect the rents and discharge the public revenue, and provide for the 
cultivation and future improvement of the estate (Regulation V of 1812, section 
26). The Judge was also competent, upon the representation of the Revenue- 
authorities, or of any such person as aforesaid, to remove any manager so ap- 
pointed (t&. section 27). A subsequent Regulation (V of 1827) enacted that, 
when the Zilla Court thought it just and pipper under the provision of that Re- 
gulation to provide for the administration or management of landed property, 
it should issue a precept to the Collector, directing him to hold the cs&te in 
attachment and appoint a person for the due care and management thereof, 
under good aud adequate security for the faithful discharge of the trust iu a sum 
proportionate to the extent thereof. The reference in Regulation V of 1827 to 
Relation V of 1812 was repealed by Act XVI of 1874, so that it is not now 
competent to a District Judge to send a precept to the Collector directing him 
to provide for the management of an estate belonging to a joint undivided family. 
The fragment of Regulation Y of 1812 which is still in force is incomplete, and 
in oonsec^uenee almost inoperative. 

* 13b. Such being the present state of the law", a majority of us hav0 
thought that^ this fragment will be repealed and a complete set of effective pt^- 
visious substituted therefor. We have accordingly enacted that, when co* 
^parceners, who jointly own an estate, tenure or under-tenure, disagree as to 
joi^t management thereof, and iu consequence there has ensued, or is. likely, to 

(a) ineonvenieuce to the public, (6) injury to private rights, the Disfetiot 
4ndge upon the application in case ^a) of the Collector, and in case (h)r bt 
,, one having an interest in such estate, tenu)^r under-tenure» direct a aptice 
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to be served npon the co-parceners, calling npon them to show canse why they 
should not appoint a common manager. If the co-parceners do not, within a 
month, show cause why they should not appoint a common manager, the District 
Judge may direct them to do so. If they fail to obey that direction, the District 
Judge may either appoint a manager, or direct that the estate, tenure or under- 
tenure be managed by the Court of Wards, if it is willing to undertake the 
charge. We have thought it advisable to give tho co-parceners an opportunity 
of appointing a manager of their own selecting, before tho District Judge pro- 
ceeds virtually to depose them. When the Court of Wards undertakes tho 
charge, it will govern ite;^lf by tho provisions of The Vourt of Wards Act^ IX 
B.O. of 1879. It is discretionary with the Court of Wards to undertake the 
charge or not. A majority of us have thought it advisable to render this system 
of management possible, as there may be cases in which no other management 
will be available. Mr. O’Kincaly doubts if it is advisable to extend the excep- 
tional jurisdiction of the Court of Wards and empower it to manage the estates 
of persons who happen to disagree amongst •themselves. When the District 
Judge appoints a manager, he is em^iuwcred to settle his reiUuneration, and the, 
manner of it, whether, that is to say, by a fixed salaiy or a percentage of the 
collections. Ho is also empowered to require reasonable security for the proper 
discharge of the duties of the office. The manager is authorized to exorcise tho 
same powers as the co-parccners jointly might, but for his appointment, have 
exercised. He is required to keep regular accounts and to allow the co-parceners 
to inspect and take copies of them. He may be ^ removed upon the application 
of the Collector, or of any person Interested in the estate, tenure or under-tenure. 
The District Judge may at any time direct that the management be I'estored to 
the co-parcenerp, if he is satisfied ’that they wilf conduct it without inconve- 
nience to the public or injury to private rights.^* (<9. G. D, i). 

93 . When any dispute exists "between co-owners of an 
^ estate or tenure as to the management thereof, 

Sri55-'^^*“*o^d“S5l ^ consequence there has ensued, oris 

appoint •oommon Duma- likely to ensUe, 

(a) iaconvenience to the public, or 
' (b) injury to private rights, 

the District Judge may, on the application in case («) of the 
Collector, and in case {b) of any one having an interest in the 
estate or tenure, direct a notice to he served on all the co-owners, 
ofdling on them to show cause why they should not appoint a 
common manager : 

Provided that a co-owner of an estate or tenure shall not be 
entitled to apply under this section unless he is actually in 
possession of the interest he claims, and, if he is a co-owner of 
an ^te, unless his name and the extent of his interest aro 
roistered uiijder the Land Eegistration Act, 1876. 

Old Act ; — This section has been borrowed from Regulation V of 1812* 
SeWon 26 of that Regulation provided : — ^ 

any case iu which it is shown to the satisfaction of a District Judg^ 
that inconvenience to the public or injury to private rights has ensued, or is 
li]toly to ensue from dis^lea^ subsisting among the pi^prietors of a joiiit undi« 
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yided estate, it shall 'be oompetent to such Judge, upon the application of the 
Keyenue authorities or of any individual having an interest in such estate, to 
appoint a person duly qualified and under proper security to manage the estate, 
that is, to collect its rents, and discharge the public revenue and provide for the 
cultivation and future improvement of the estate.” And section 29 laid down : — 

“ It shall also bo competent to such Judge to remove such manager, if the 
Bevenue authorities or §,ny individual having an interest in the estate be at any 
subsequent time dissatisfied with his conduct and representing the circomstanoes 
of his case, move such Judge for his removal.” 

An application under this section is not a suit bej^ween a landlord and tenant 
within the meaning of s. 143, and no appeal lies from an order rejecting such an 
application— (Hossaln Bux v. Mutookdlmri Lai, 1. L. B., 14 Cal., 312). The 
learned Chief Justice observed in this case : 

“ It appears, on an examination of the Code, that the order in question is 
not a suit within the meaning of s. 143 of the Bengal Tenancy Act of 1885, as 
the operation of that section is confined to suits between landlord and tenant. 
This is not a proceeding between landlord and tenant but a proceeding initiated 
by some third person who docs not fill either of these positions. Under those 
oiroumstancea and it not being shewn to ns that unless it comes within the. 
moaning of s. 143 this order would be appealable at all, we must hold that the 
order is not appealable, and therefore we must dismiss the appeal for that 
reason.” 

Where a property consisted of 243 estates or tenures, sixty of which were 
entered under separate numbers in the land register of the Collector, other por- 
tions of the property being taluks, dependent tenures, and ryoti holdings, and a 
single application is made bf twelve of the co-sliarors in such property (many of 
whom held shares in several of the toinu’es and estates) calling upon the remain- 
ing four sharers in the property to show cause wdiy a common manager should 
not bo appointed under s. 93 of the Bengal Tenancy Act, the Court should before 
granting the application, call upon the applicants to state whether all of them 
are entitled in common to tlic various estates and tenures and, if not so entitled, 
should call upon them to divide themselves into as many groups as there aro 
properties held by them in common ; and in the latter case each group of share- 
holders should put in separa^ e applications on which separate Court fees should 
be levied. The notice in the case of tenures should be as provided, s. 93 of 
the Act and should bo of the same character and to the same effect as in the 
case of estates. — (Fuzel Ali Chowdry v. Abdul Mozid Chowdry, I. L. R., 14 
Oal., 659). The facts of this case were as follows : This was an application 
made jointly by twelve of the co-sharers of a certain property under s. 93, 
©f the Bengal Tenancy Act, calling upon the four remaining sharers in the 
pK>perty to show cause why a common manager should not be app(!>inted ter 
certain property consisting of 243 estates or taluks, of which about 60 bore 
separate numbers on the Collector’s Land Register, whilst other portions of 
the property were taluks and dependant tonui'es, howlahs and raiyati holding^, 
and did not therefore appear iff the Collector’s Register at all. The petitioners 
were holders of different proportions of the entire property ; for example, poti- 
tioner No. 1 had a 1 anna ISJ- gandas share in ten of such estates ; petitioner 
No. 12 had a 2 annas 13J gundas share in estates No. 214, and ftlso a 2 an na s 
9 gundae share in estates No. 215 ; petititioner No, 1 had a 17 gandas 3 IdMUi 
share in estates No. 58 of such properties and a 2 annas 13 karas share in 
others ; and the four persons called upon to sliow cause likewise . held 
Yarious shares in many of the estates. The groands on which the applioaticn 
was made were that thex'e existed disputes which were likeljr to lead' to 
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normal injories to private rights in the collection of rents and the letting out of 
these lands. 

The opposite party made no objection to the appointment of a manager. 

The District Judge being of opinion that it was inexpedient to deal with all 
these properties by one single order, seeing that the interest of the different 
parties were so various and complicated, considered that a separate application 
should be made with regard to each separate estate §knd further considering 
that great difficulty would arise in determining the question on whom and in 
what manner notice ought to 'bo served with regard to the inferior tenures and 
holdings which did not appear in the Collector’s Registei^ referred the following 
questions to the High Court before dealing finally with the application, viz., 

(1.) Whether the application then before him should be considered as one 
miscellaneous case and be dealt with as one ajiplication or whether there should 
be as many applications as there were estates or tenures. 

(2.) Whether the usual court-fee should bo levied on each application (if 
more than one application should bo thought nocessaiy) or whether a separate 
court-fee should be levied in respect of every estate or tenure. 

(3.) When a petition under scetion 93 of the Act relates to properties or 
tenures that do not appear in the Collector’s Register, what is the proper notice 
to be given to the co-sharers ? 

The opinion of the Court (Petheram, C. J. and Ghose, J.) was as follows : 

“Wo think that the questions submitted by the Judge should be answered 
as follows : 

(1.) There need not be as Aiany applications as there are estates or tenures 
mentioned in the application. But in the circumstances as disclosed in the 
reference it wquld be necessary for the Judge to call upon the applicants to 
state whether all of them aro entitled in common to the various estates and 
tenures mentioned iu the application ; and if not to divide themselves into as 
many groups as there may be properties hold by them in common. In this latter 
case it would be necessary that each gi*oup of shareholders should put in 
separate applications. 

(2.) If such separate applications have to be put in and not otherwise 
separate court-fees should be levied upon each application. 

« (3.) The notice in the case of tenures will be as provided by s. 93 of the 
Bengal Tenancy Act ; it will bo of the same character and to tho same effect as 
in the case of estates, 

94. If tlie co-owners fail to show cause as aforesaid withih 

„ * ^ one month after service of a notice under the 

Power to order them , , « . j • at a • a t j 

to appoint a manager, last lorcffoinff section, the l>istnot Judffe 

ifoauee is not shown. , o ^ 

may make an order directmg them to appoint 
a common manager, and a copy of the order shall he servM 6n 
any co-owner who did not appear bef^ it was made. 

95. If the co-owners do not, wmiin such period, not bdb.g 

l^s than one month after the making of an 
order under the last foregoing section, as the 
* District Judge may fix in this behailf, ^ eg, 

whero the order has been served as directed by that eecdoB«, 
within a like period after such service, appoint a co&uuon ma> 
aager and report the appointment for the information of the 
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B^trici Judge, 'the District Judge may, unless it is shown to his 
satisfaction that there is a prospect of a satisfactory arr angflinATif. 
being made within a reasonable time, — 

(o) direct that the estate or tenure be managed by the 
Court of "Wards in any case on which the Court of 
Wards consents to undertake the management there- 
of ; or 

(J) in any case appoint a manager. 


96. The Local Government may nominate a person for 
any local area to manage all estates' and 
pe^SSETtoMtiifS'oMM tenures witliin that local area for which it. 
lieotimi®’*’*** “isty be necessary to appoint a manager imder 

clause (d) of the last foregoing section ; and. 


when any person has been so nominated, no other person shall bo 
appointed manager under that clause by the District Judge, 
unless in the case of any estate the Judge thinks fit to appoint 


one of the co-owners themselves as manager. 


97. In any case in which the Court of Wards undertakes 
under section 95 the management of an estate 
or tbnure, so much of the provisions of the 
Court of Oourt 0^ "Wards Act, 1879, as relates to the 
management of immoveable property shall 
^pply to the management. 


98. fl)A manager appointed under section 96 may, if the 
Provinons »ppUoabie District Judge thinks fit, be remunerated by a 
tomiaager. fixed salary or pei’centage of the money c61- 

leoted by him as manager, or partly in one way and partly in the 
other, as the District Judge from time to time directs. 

(2) He shall give such security for the proper discharge of 
his duties as the District Judge directs. 

(8) He shall, subject to the contro^ of the District Judm, 
have, for the purposes of management, the same powers as toe 
co-owners jointly might b^ for his appointment have exercised, 
and the co-owners shall ndpexercise any such power. 

(4) He shell deal with and distribute the profits in accor- 
dance with the ord^s of the District Judge. 

(5) He shall keep regular accounts, and allow the co-ownors 
or any of them to inspect and take copies of those accounts. 

(6) He slukU pass his accounts at such jperiod and in 

; Jfowa as the District Judge may direct- . 
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(7) He may make any application which 'the proprietors 
could make under section 103. 

(8) He shall he removable by the order of the District 
Judge, and not otherwise. ' 

99. When an estate or tenure has been placed under the 

towerto restore man- management of the Court of Wards, or a 
agement to oo-o^ers. manager has been appoinfod for tlio same 
under section 95, the District Judge may at any time direct that 
the management of it be restored to the co-owners, if he is satis- 
fied that the management will bo conducted by them without 
inconvenience to the public or injury to private rights. 

100 . The High Court may, from time to time, make rules 
■Power to make rules defining the powefs and duties of managers 

■ under the foregoing sections. 

The High Court have laid down the following rules under this section 

“ 1. Every manager appointed under ChapLor IX of the Bengal Tenancy 
Act shall, in all mattei*s, act in accordance with such orders as may from time to 
time, be issued by the District Judge. 

“ 2. The manager shall pay the Government revenne, rent, and other de- 
mands of the like nature, as also all just liabilities upon the estate, in duo and 
proper time. 

‘*3. No manager shall have power to soil or mortgage any property, nor 
shall he grant or renew a lease for any period exceeding three years, without the 
express sanction of the District Judge : Pj'ovidoU that this rule shall not render 
valid any lease for a shorter time than three years, if such lease is disapproved 
by the District Judge, or if the District Judge directs that Jiis sanction is to bo . 
obtained as regards all leases granted by tlie manager. 

“ 4. The manager shall apply for the sanction of the District Judge to any 
act which may involve extraordinary expense.” 


CHAPTER X. 

Record of Rights and Settlement of Renta. 

The Government of India in their Despatch to Her Majesty’s Secretary of 
State for India, No. C of the 2l8t March 1S82, para. 100, observed upon the 
question of recording rights : 

Where local officers possess a full and Accurate knowledge of local fact9 > 

* and where they are, therefore able to pursue a vigorous method of admiuistra- 
tioB, these advantages are very commonly due to their being supplied with' 

‘ information relating to the detail of every field, and to the existence of nn-» ' 
'^Ui^rouB and disciplined bodies of subordinate native officials who are able ip 

* collect the various particulars within their cognisance as materials to suggM 
“ lairiy safe generalisations. Whether we have regard to the provehtiou tat 

or to the waste of life or waste of money which may directly result from 
offioialignoranoe or uncertainty* so as to approach the dimensions Of famine; 
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whether we look* to the need for active administration, which shall search out 
'* and expose deep-seated evils or to the lack of some solid assurance that foots 

* affecting agricultural interests shall be so notorious and indisputable that none 
shall be able to pervert them to the injury of tho weak, we perceive, in the 

* circumstances of many portions of Bengal and particularly of Behar, strong 
' reasons for placing the Bengal officials on a level, in point of administrative 
' advantages with their brother officers in other provinces. Wo seek no fiscal 

* advantage but the prevention or diminution of human suffering.** 

Referring to this, tho Secretary of State remarked in his Despatch 
“ While fully admitting the advantages which would attend the establish- 
ment of village records and accounts, the formation of a record-of-rights, and 
the introduction of a field survey, I cannot avoid the apprehension that the diffi- 
culties of carrying out these, measures in those parts of Bengal in which * village 
accounts and accountants, if they ever existed, have long ago entirely disap- 
peared, even from tradition and remembrance, may prove greater than you' 
anticipate. Your present p^opo^sal, however, merely contemplates an experi- 
mental commencement of the work in the Patna Division of the province of 
Behar, where the need for it is, you think, most pressing, and the conditions 
least unfavourable ; and to this I will make no objection.’* 

The provisions of this Chapter were thus summarized in Council 
“ What we have done then, has been to give the Rovonue-offioer, in the first 
instance, power to settle all disputes that may come before him. Where no dispute 
arises, he will record what he finds, he will not alter rents, and his entries will 
only have a presumptive value in cases aftorfvards brought before the Courts j 
where a dispute arises, he will decide it, on the same grounds, by tho same rules, 
and with the same procedure, as a Civil Court. His decision will be liable to 
appeal like that of the ordinary Civil Court to a Special Judg'e, who may or 
may not bo the Judge of the district, and will be subject to a further special 
Appeal to the High Court. In appeal the High Court may settle a new rent, but 
in 80 doing, is to bo guided by the other rents shown in the rent-roll. In other 
words, there can be no second appeal to the High Court merely on the ground that 
the rent has been pitched too high or too low ; but if a second appeal is preferred, 
08 it may be, on tho ground that the special Judge, owing to some error on a 
point of law, has, for example, found the holding to comprise more land or less 
land than it actually docs comprise, or has given the raiyat a wrong status, and 
the appellant succeeds, the High Court can, without altering the rates, reduce 
or increase the rent, as the case may bo. The decision of the Avenue-officer in 
disputed oases, subject to these appeals, will have the effect of a judgment of 
the Civil Court, and will be res judicata, thus barring a fresh suit for enhance- 
mept for 15 years. In section 103 we have given a special power to landlords to 
have this procedure applied, on depositing the expenses, to individual estates, 
and we apprehend that in the cases of auction-purchasers who are met by a com- 
bination of their tenants and are unable to get at tho papers of their predecessor, 
this power will be found very useful. In sections 105 and 106 we had made am- 
ple provisions for the publication of the record and for hearing objections, so as 
to eliminate the danger of any one being prejudiced by entries made behind his 
back. All this ajmlies to ordinary settlements which may be undertaken either 
by direction of the (jovernment of India, or by order of the Local Government on 
application of the parties, or in the case of serious disputes, or in Court of 
Wards or Government estates or where an estate is under settlement. 

In fact, this procedure is the only procedure which will riow be at the disposal 

pf Government for the purposes of a revenue settlement. But this procedure 

jidlows of no alteration of rent except on the application of individual land- 
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lord or individual tenant, and allows of no reduction of rents, except on tlio two 
or three grounds, such as diminished area and dimiuislicd prices, wiiich can bo 
pleaded as grounds of reduction in a Civil Court. Wo have, liowevcr, provided 
for a special scttleineufc to meet special circ urns tai ices. Under the special settle- 
ment (section 112), tiro Sottloinout-oflicer will have iDovvor to settle all rents, and 
will, moreover, have power to reduce rents on other grounds than those ordi- 
narily applicable, and all such rents as ho settles will Iiold good for the same 
term of years as if (ixcd under a judicial decree. Hut this procedure, which 
gives unusual powers of iiiterferoiico, and wliicli is meant to bo applied only in 
circumstances in whieh the operation of the ordinary law is Iili(;Iy to jrrove iii- 
sufticioiit, reepdros some strict safeguard. We have ilierororo provided that it 
shall only be applied after the previous sanction of the Covcriior-Ceneral in 
Council has been obiAiiuod. It is an cxtroinc power intended Id taJcci ilie place 
of Sir It. Temple’s Agrarian Outrage Act, and 1 trust it will lx? resorted tons 
little as iJiat Act was ; but it seems desirable that in the exceptional eases in 
whieh it may bo nee-esssiry to have recourse to this proceiluri}, ilnj Covernmeiit 
should liavc the power of going to the root of the dispal,os and sliould be able to 
put tlie whole relations of landlord and tenant on a stable footing for a reason- 
able period.” 

General instructions of the Board of Beoenne. 

The following settlement rules have been proposed by the JJoanl of Revonuo 
in connection with iJio Bengal Tenancy Act ; 

Settlements. 

Section L— Preliminary. 

The rules contained in this chapter apply to ordinaiy setilcraents and ro- 
soitlcmcnts of estates or ])art,s of estates, and not to iirst sottlemonts uf waste land, 
which are subject lo special rules. 

2. 'J’ho following lands become liable to assessment and settlement: — re- 
sumed rent-free lauds ; estates purchased on acctmnt of, or escheated, or forfeited 
to, (Joveriiinent ; islands thrown u]) in the middle of navigable rivers under 
certain conditions ; and alluvial accretions. 

* 3. All lands coming under seitleinont may bo divided into two classes : 
Jirsty tlioso in which the projuietaiy right vesls in Coveriiment, and those 

which are the property of private persens. The }>rocoss of sottlejiieiit, however, 
is not materially all'eeted by the class to which the estate belongs in respect of 
proprietary right. Tlnit question has an important bcai ing on the calculation of 
the Government share in tlio assets and on the selection of the ])ersoji to bo 
held responsible for its payment j but the oporal ions of measurement, impiiry 
into amounts of current rents or rates of rout, and record of the lights and 
interests of. tenants of all classes are not affected Ijy the class of the estate 
whether Govornuient or j)rivate. 

4. Settlements arc of three kinds: firsi^ sottlemeuts merely of land revenue 
in which no rents aix) recorded ; srcoudly, sottlumeids under the Regulations not 
repealed by the Tenancy Act, in which rents are recorded but arcs not settled ; 
and thirdly^ settlements under Chajitor X of the Tenancy Act, iu whioJi I'onts are 
both recorded and settled. Settlements of the tii’sfc kind are rare, and aro 
for the most part confined to newly-formed alluvial lands. An island is thrown, 
up iu a navigable river, and is taken possession of on behalf of Government. 
The lands arc entirely uncultivated ; but a speculator is willing to take a farm 
of the estate for a term of years at a specified jumina. This is an instance of 
45 
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the first class of settioments, and no settlomoni of this kind should be qonoladed 
withoiit the sancti(»n of tho Board. Settlements of the second class will bo cour 
eluded in cases in which there appears to be no ground for an enl||ncenient-bf 
rents, or which are not of sufficient im})ort€aiice to justify tho application of tho 
provisions of Chapter X of the Tenancy Act. All important settlements will f^U 
under the third chiss. 

5. The present settlement laws not repealed are contained in Kogulation 
VJI of 1822, Regulation IfX of 1825, Regulation IX of 1833 and in the Bengal 
Tenancy Act, VIIJ of 1885. 

6. The repeal of Bengal Act VITI of 187l> by the Tenancy Act loaves 
Government tlie same po^^ CIS (in addition to those given by Chapter X) for 
tho settlement of land revenne a.s distinguished from the settlement of raiyata* 
rents, as it held before that Act was passed, ho tliat the revenne authorities 
may now proceed if they think fit under the Regulations for the purpose of 
determining the amount of tho Government revenuti wliich they may think 
proper to demand without havijig recourse to Chapter X of the Tenancy Act, 
but raiyata’ rents cannot bo enhanced under those Regulations. If it is desired 
to settle raiyats’ rents, and i\ot merely to ascertain existing rents, or the enhanced 
rents which might be fairly mado the basis of calculation of assets without 
intending to Imvo such enhanced rents enforced Government, then tho only 
procedure open is that contained in Chapter X, and when recourse is had to 
tliOit procedure, fair rents must be settled for all tenants whore a settlement of 
land revenue is being made in respect of the local area. The settlement law 
of Orissa, or of other tracts to whicli tho Tenancy Act has nob been extended, 
is nob of course alfected by tlio passing of that Act. 

Section 2, Regulation IX of 1825, extends the provisions of clause 6, section 
2 of R(3gulation YU of 1822, and of the subsequent sections of Chat Regulation 
(which originally applied only tp the Ceded and Conquered Provinces, including 
Cuttack), firs^t to all lands, including lakhinij lands, iioi. included within tho 
limits of an estate for which a permanent sottleinont has been concluded, as far as 
the same may be applicable ; (ter.onil, to all ostfitos held khas, during the period of 
their being so held ; third, to tho Soondurbuns, the hill tracts of Bhagulpoi’O, 
^and other extensive forests and wastes not included within the limits of por- 
"gunnahs, raouzahs, or other revenue divisions specified at the time of settlement 
as belonging to the mohals then assessed, as well as to all estates bordering on 
fiueh forests or wastes. 

Section (50, Act XI of 1859, extends the same provisions to estates pur- 
chased by Government under that law, and they are to be followed, as far as 
applicable, in tho ease of esclieatod and forfeited estates. 

7. Sottlcmonis under Chapter X of the Tenancy Act can be made only 
In cases in which Government has passed an order under section 101 of that 
Act. Tiie Tenancy Act makes no chango in tho settlement law as regards 
the selection of settlement-holders or the portion of the assets to bo taken as 
revenue, wlion the amount of ilicse assets lias been ascertained. But it 
makes an impoHant chango as regards the method by which tho amount 
of the assets themselves is to bo ascertained and recorded. If existing rents 
have to bo altered in order to arrive at the amount of the assets which is 
to bo made the basis of settlement or if settlement is to bo made with tho 
raiyats direct at an enhanced rental, then rent-rolls must be framed in aocor** 
dance with the provisions of the Tenancy Act, the procedure laid down in the 
rules unrlfer that Act must be followed, and the procedure of Regulation VII of 
1822 will not apply as regards the processes to be gone through for the ascertain- 
ing of the amount of assets. In such cases all questions regarding disputed 
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pbssession, liability to assessment, amount of present rents, ascertainment of 
rpnfcs fairly denmndable, status of tenure- holders f)£ every degree and of raiyatS' 
and under-rs^ats will have to be determined according to the ' rules under the 
Tenancy ActT 

When disputes have been settled, and the record of rents and rights has 
beotl finally published and the assets have thus been ascertained under the 
Teruincy Act Rules, the selectiou of the settlomont-holders and the doterfriination 
of the amount of the revenue to be demaudetl from them Vill be made accordiug 
to the rules in force iii this respect before the passing of the Tenancy Act. 

It will thus be seen that when it is intended to alter existing rents, other- 
wise than by the consent of the raiyats, tlio procedure laid down in the Tenancy 
Act, and in the rules made under it, must be followed in all the settlement opor^ 
ations 'preliminary to the selection of settlement- holders, that is to say in all 
proceedings for settlement of boundary disputes, measuremouls, record of rents 
and record of lights. 

8. The rules which have been published by the Government of Bengal 

under sub-section 5, section 190 of the Bengal Tenancy Act aro accordingly ro- 
produced (see notes under section 101). Particular attention is dmwn to the 
rules relating to the “service of notice*’ and to the “record of rights and 
settlement of rents,” wliicli are all applicable to settlements made under Chapter 
X of the Act. These rules are, as was remarkcai by the Committee by whom 
the draft was prepared, “ of great importance, as they will not only apply to 
the survey and record of rights about to be lakim in hand in Mozufferpore, but 
will also in the majority of oases, « form a Code of instructions for the giiidanoo 
of officers engaged in making settlements of land revenue in any of the districts 
to which the Act extends.” • 

They will a^ply to all settlements in which Government has passed an order 
under section 101 of the Tenancy Act, and tl^e instructions contained in tho 
Board’s rules are merely supplementary to them. 

9. But in settlements in which it is not Intoiidod to alter existing rents, 
or it is intended to alter them only with the consent of the raiyats, or 
whore a settlement is being made of land which for the first timo is being 
assessed to rent, such as dearahs or alluvial formations, it will not bo ne- 
cessary to have recourse to tho procedure laid down in tho Tenancy Act, 
and the rules made under it. In such cases the procedure laid down in 
Regulation VII of 1822 will apply. In some of the processes comprised in 
a settlement, the same sot of rules and instructions a2)ply whether tho oper- 
ations are conducted under the Tenamsy Act or under llcgulaiion VII of 1822, 
in others the proctalures are essentially different, and as reganls these latter pro- 
cesses separate sets of rules are jiroscribed niid will have to be followed according 
as the operations are carried out under the Tenancy Act or under the old settle- 
ment Regulations. 

10. In settlement cases under the Tenancy Act the rents of tho i-aiyats 
can only bo raised on the grounds presciibed in the Act and after the production 
of proof of the existence of these gj’ouiids. 

In settlement oases under the old Regulations the rents of tho raiyats may 
be raised with their own consent or after suits brought against them in the 
civil oouit. But even with his own consent the rent of an occupancy raiyat can- 
not, under the provisions of section 29 of the Tenancy Act, be raised otherwise 
than by a registered agreement, or to an extent exceeding two annas in the rupee. 
The Collector must decide in each case whether to adopt the simpler but less 
efificacious procedure of the Regulations, or to apply for au order under section 
101 of tho Act for the survey of the estate and the preparation of a record of 
rights. 
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11. Lliitlor pocfrion .‘i, clause 17 of the Tenancy Act, oflioers pannotbo vested 
witli the ffvnenil powers of a revenue ofTicer, but with certain funotions only 
as flpeoilied in ct'rtain provisions of the Act. When an ordp* has been 
passed under section lUl, dii-octiiif? that a survey be made auct record of 
rights prepared, the (ilovcrninent will thou in each particular case appoint 
a roveiiiui otHcor to discharge the functions i-eferrcd to in the Chapter. The 
revenue ollicor so apjiointed msiy tlion be appointed a settlement officer uiidci* 
clause 1, Chapter VI of the Govei’mnent Rules, and bo vested with the 
powers therein specified, but no ouo can bo appointed a settlement officer 
under that clause unless ho is already a revenue officer under the Act. For 
settlements not made under Chaph^r.X thoi’o will be no necessity to appoint 
a settlement officer, as, under sc(d.iou 105 of the Act, the powers aiid^ duties 
of scttleiuont odicors as detined by any law not expressly repealed remain in force. 

12. An application In the form of Appendix I should be forwarded by 
Collectors every year on or before the 20th August in rijspcct of all estates 
liable to settlement during tha ensuing year to which it is desired to extend 
the procedure of Chapter X of the Act. Caro should be taken in case of each 
sottlemont under Chapter X of the Tenancy Act to complete arrangements for 
the new settlement before the old scttlemenl expires, as under section 110, rent 
at an enhanced rate can be realiscid only from the beginning of tho agricultural 
year next after tho final publication of tin* record. 

13. Under the orders of Government, contained in paragraph 20 of Reso- 

lution dated 22nd April 1873, where tho settlement operations in any one district 
do not extend over an area of more than 2,000 kcres in tho course of one and 
tho same official year, they must bo carried out by tho regular subordinate estab- 
liahnionts constituted nnder4hat Resolution. When tho settlenieut ojiemtions 
extend over a huger area than lliis, and itbct^oniea iioeessary to entertain addi- 
tional agency for Ihe work, loeal^officcsrs should submit to the CommiRsioners for 
tiansmission to the Hoard not later than the 20th August of each jear, tho 
i^egular ostiurales of land seilleniont charges drawii up in the form supplied 
annually by tho Aocountjuit-General through the Boacd to each officer. Tlieso 
Estimates will be chocik(;d and passed on by the Hoard to ihe Aecouiitaiit-Gciieral, 
to enablo him to include tho amounts reiiuired in tho budget estimate for tho 
Lower Provinces which he reiider.s to Government. ^ 

14. It hoAvever, bo umlersbiod ijiat the more fact of those estimates 

being passed by the Hoard convc'vs no authority to dislmrso tho amounts entered 
in them. 'J’ho sauftion for dislnii-seinent will l)o given on doUiiled statements 
for each district, which local offieer.s should submit to the Hoard through tho 
Commissioners, not later tlian the 10th January of ea(di year, in the fornjs Nos. 
2 and 2A as given in the a[)poridix. 'I’hc details to bo entered in tho columns 
provided in this form for .s(*ttl(niiciit ostablislinuuitH and contingencies should be 
filled in according to the classification contained in the AccouutantH.7enerars 
form mentioned in cluiise 13, any difference between the tAVO being expliiiucd. 
As soon as the gi'ant for the settlements of the yesu* is pluced at their disposal 
the Board dislribufe if. Ixdween the diGForont districts. As tlie orders of Govern- 
ment are generally not reco^Td till some time after the beginning of the year, 
it i'-j praciically nnu\ oidablc to incur some expenditure under this head in anti- 
cipation of street ion. 

lo Tlui following scvfunl processes are ordinarily comprised in a sot- 
tlemcut. : — 

I. — ldcntiiie.atix)n of tho laud and securing attendance of persons connected 
Av it b the land. 

IL — Measure liient. 



board’s shttlt. EDLes-X mHE BElTOAIi TENANCT ACT. 


357 


III. — Testing ,o£ the measurement. 

IV. — Deteimination and record of rents. 

of rights. 

VI. — Disjposal of claims to hold land x*ont-froo or at fixed jamas. 

VII. — Provision for police, paiwaris, &c. 

VIII. — Deteriui nation of proprietary or other allowances. 

IX. — Terms of settlement and selection of sottlcment,-holders. 

Olio and the same set of rules and instructions apply to processes TI, III, 
VII, VIII, IX whether the settlement proceedings ai*e being conducted under 
the Tenancy Act or under Regulation VII of 1822. 

The rules to be followed for conduct of proces.sos under heads I, TV, V and 
VI, differ according as the proceedings are under Regulation VII of 1822 or 
under £ho Tenancy Act. 

Section II. — Identification of the Land and SEcnitiNa the Attendance 
OF Persons connected with tub Land. 

When the settlement proceedings are being carried on under the Tenancy 
Act, the rules made under that Act for tli<; dciriarcation of boundaries and 
enforcing attendance of persons connected with the land will apply. It is 
to bo remembered that under Rule 32, Chapter VI of the Tenancy Act 
rules, when a disjiiite arises before the final publication of the record regarding 
tho correctness of any entry or the propriety of any omission as to tho 
possession or ownership of the land, or regarding tho correctness of any other 
entry (not being an entry of rent settled) which the settlement officer has 
made or proposes to make, the settlement officer must take evidence and 
decide tho dispute as a civil suit 'and bis decisfon will have tho force of 
a decree, while when tlie proceedings aro being taken under Regulation VII 
of 1822, tho settlement officer may dispose of disjnites respecting boundarioa 
of villages, taluks, and other tenures under tho provisions of clause 4, section 14 
of that Regulation according to possession, leaving any j)ai*ty aggrieved by his 
decision to file a regular suit in the Civil Ck)nrt.s. It is only when the proceed- 
ings are being carried on under Regulation VII of 1822, that the instructions 
hereinafter given iu this section (which Jiave been generally re-produced from 
tha Board's old rules regarding identification of tlio laud and enforcing atten- 
danco of paHicis) \> ill apply. 

1. When tho land was originally declared liable to assessment by resump^ 
tioiif if tlio rosuinod hind was proj>erly identified prior to resumption, or if it has 
come under settlement on some previous occasion, tho settlement officer should 
experience little difficulty in tiTicing it. Should it consist in part of parcels of 
land which are entoi’cd in tho register as less than 50 bighas in any one village, 
he is not to assess such ])atchos, although they may have been resumed. 

2. Iti cases of escheat or forfeiture, and of purchase on account of Govern- 
ment, tho duty of identifying the land must necessarily fall on the settlement 
officer. 

3. When tho estate is of considei*ablo extent, the settlement officer should 
proceed in person to Tua ke tho necessaiy preliminary eni|iiiries respecting tho 
position and oxtoiit of the land ; otherwise a caiioongoe or arnin, or any other 
competent ministerial officer, may bo de])uted with tho necessary power under 
section 24, Regulation VII of 1822, the extent of his powers being duly recorded 
in his letter of appointment. 

4. On reaching the village or estate, tho settlement officer, or tho officer de- 
puted by him, should summon the zomindari officers or such other persons con- 
nected with tho land as may be able to point out the boundaries. Should the 
paHies simmoned contumaciously withhold information, they render themselves 
liable to impnaoument under the above-quoted section till thej^ comply. 
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6. Piitwaris, gomaslitaa, and other persons by whom the accounts have 
been kept may be summoned with their accounts. If they refuse to attend, or 
neglect to produce the papers, or to swear to their correctness when produced, 
or if they decline generally to give evidence respecting thorn, they also become 
liable to piinislimeiit under scxdions 2.‘1 and 25, Regulation XII of 1817 ; section 
12, Regulation II of 1819 ; and chiiise 2, section 19, Regulation VII of 1822. 

6. Collectors have also powcra under Act XX of 1848 to imijose fines for 
failure to comply with requisitions which they have authority to make. 

7. The settlement officer may also summon the proprietor or farmer of the 
estate under settlement; or may require him to cause the attendance of the 
village officers. Omission or refusal to comply with such requisition subjects the 
proprietor or farmer to a daily fine, under clause 8, section 13, Regulation II of 
1819, and clause 2, section 19, Regulation VI! of 1822. 

8. The powers mentioned in the above rules are independent of those under 

the Bengal Survey Act, V of 1875. Where the laud to bo settled is of 
considerable extent hut the settlement opemtions are not conducted under tho 
Tenancy Act, it will still be desinible to move tho Goveriiinont to order 
that a survey of the tract be made under soction 3 of the same Act, and to 
appoint the settlement officer, if other than the Collector, to bo Superinten- 
dent of Survey, and his subordinates to bo Assistant Superintendents, or 
Deputy Collectors for the purposes of the Act, under tho provisions of scedion 4. 
This done, and the formalities of tlio Act complied with, the settlement 
officer, and any person deputed by him, will bo able to exercise any of the 
farther powers described in that Act. • 

0. In tracing the boundaiies of a tcmpoKirily-settled estate which has be- 
come open to a ro-settlomcnUof the land revenue, the, settlement officer may find 
a boundary dispute existing between the holder of such estate and* tho holder of 
an adjoining estate, ouich claiming the ownership of the disputed tract of land. 

10. In such a case the settlement officer will first satisfy himself whether 
the disputed tmet is or is not liable to assessment. 

11. If tho tract forms part of an aT*ca which is covered by tho existing 
assessment on an estate of which the settlement is not actually open to revision, 
or if it forms part of a revenue-free property, tlie tract cannot be liable to assess- 
ment. In that case the settlement officer will merely record his finding to that 
effect as the reason for taking no further noj/ice of the disputed tract in fiis 
proceedings. 

12. But if the tract does not form part of any such area, it will bo liable to 
assessment to land revetiue, and tlie tpiestion will be wbat party shall bo called 
on or admitted to enter into the settlement engagement. In order to determine 
this, tho settlement officer will proceed under the powers vested in him by section 
19 and other sections of Regulation Vlf of 1822, and by tho other laws on the 
subject, to asceidain which of the claimants is de facto in possession as owner. 

13. Should he find that such possession is held by A, the owner of the 
estate under re-settlement, the settlement offi(?er will treat the disputed lands as 
a portion of A*8 estate for the purposes of re-settlement. 

14. If, on the other baud, tho sottlemont officer should find that de facto 
possession as owner is held Ijy Ji, the other claimant, ho will leave the disputed 
lands out of account in making the assossmont on A's estate. 

15. But the fact of A having allowed himself to be dispossessed of such 
lands Ivy Jt \g no sufficient reason for the settle mont officer to allow the lands to 
remain unassessed to the land revenue which is payable to tho State. He will 
lUierefore proceed under the first proviso in clause 9, section 10 of Regulation 
VII of 1822, to obtain tho sanction of the Commissioner of Revenue (who now 
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exercises the powers of the Board in this matter under Reprulation I of 1829) to his 
making a sejMirate settlement of the lands in question with the party octsiijiying 
them as owner, and to his constituting such lands as a separate towjih estate, 
separately answerable for the land revenue demand to be assessed upon it, and 
separately borne on the general register of revenue-paying lands. 

16. On receipt of the Commissioner’s sanction, the settlement officer will 
call on Bf the de facto owner, to enter into an engagcmciif for the land revenue 
which may have been assessed on the lands ; and if lifi should fail to do so, the 
Collector may proceed as provided in section 8, Jlegulation VII of 1822, for 
the case of recusant proprietors ; the person whom the settlement officer called 
on to engage for the land revenue will bo looked upon as the proprietor entitled 
to the malikaua allowaiKJo under clau.so 2, section 5 of the Hegiilation. 

17. Whether the party called upon to engage refuses to accept the settle- 
ment engagement, or accepts it under protest, it will be open to him, if not satis- 
fied with the proceedings of the rovt'nue authorities imposing an assessment on 
the land, to institute a eivil suit for the annulment of the proceedings. 

18. Should the Collector, after acting in accordance with the above in- 
structions, be made a ])arty to any civil suit between the rival claimants to the 
ownership of the lands, it will only be necessary for him to plead that he has 
acted strictly in accordance with the settlement law, and has done no act tending 
in any way either to maintain or to disturb the possession of either party, vitle 
the case of the Collector of Moorshedabad v. Roy lllmnput Singh Bahadur, 
reported at page 49, volume XV, Bengal Law Rejiorts, remarks in page 55. 

19. The instructions in the above clauses 10 to 18 will not apply to boun- 
dary disputes arising in the course of settlement of estates the property of 
Government. If in tracing the boundary of any^sucli estate lands within the 
boundary assurfted by the settlement officer should bo claimed by a neighbouring 
aemiiidar who is do facto in possession of the^same, no demand of land revenue 
can properly be enforced until tlie claim to ownership has been decided or ad- 
mitted in favour of Government. All tliat the settlement officer can do in such 
a case is to lay down the undisputed boundary, and also the boundary up to 
which he claims that the ownership of Government extends, collecting and secu- 
ring at the same time all the evidence available in »snpj)ort of the claim of 
the Government in order to its assertion bi Coiu't if necessary. 

* 20. As the ]>rovi8ions contained in clause G, section 2, and in the thirty- 
three following sections* of Regulalioii VII of 1822 may bo made use of, as far 
as they are applicable, in the settlement of ^fiirchased and other khas estates, t 
the settlement officer should dispose of all disputes respecting boundaries of 
villages, taluks, and other tenures within such estates uuder clause 4, section 
14 of that law, or refer them to arbitration under sections 7 to 10, Regulation 
IX of 1833. 

21. Where the land to be settled is of no great extent, the Deputy Collector, 
amin, and other officer will ordinarily measure and map the land as soon as he 
identifies it ; but where the iden till cation is preliminai'y to a more regular 
survey, either by the professional Survey Department or by a party under the 
settlement officers, the officer employed in the demarcation of boundaries should 
prepare such a sketch of the village or other boundaries identified by him as will 
serve for a guide to the officer making tlio measurememt. All natural land- 
marks on, or in the vicinity of, the boundary line should be shown on the map, 
with their correct bearings and distances ; and where such marks are wanting, 

* Note. — Seotieu 27 of Hogulaiion VH of 1822 has been ropoalod by Act XU of 1876. 

I Government order, 1st August 1839. 
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artificial marks should bo erected to facilitate the tracing of the boundary. De- 
tailed instructions will bo found on the chapter on surveys in the Board’s Hales. 

Section III.— Measurement. 

The instructions in this and the next section apply whether the sottloment 
operations are under Regulation VII of 18:^2 or under the Tenancy Act. 

1. The field-by-fidd measuromonts of lands for sottloment may be dono 
either by a professional party under the control of the Survey Department, or 
by the settlement party. 

2. In the former case the rules of the Survey Department for regulating 
cadastral surveys will apply. T he duty of the settlement officer as regards 
measurements will be limited to demarcating fhe lauds to ho surveyed in such 
manner as may bo detormiuo<l in each case before the survey j»arty takes tlio 
field, to testing tlie plans of the survey party when sent to liini for that purpose, 
and also to testing them for the purpose of satisfying himself that the khasralis 
and othci* measurement papers are being properly pr(i])arc(l, to indicating to tho 
Survey Department any chajigos which Jiave taken place since the survey ainins 
made their measurements, and to pointbig out any errors which may have come 
to his notice by his testing. 

3. Wliero tho measurements are made by the Survey Department, tho 
Bettlemont work of tlio settlement party begins when the tracings are furnished 
to tho sottloment officer by tho Survey Department with tho kliasrah forms 
in which tho Survey Department will have iilleij in the columns of area, and such 
other columns as that department may be aiithoi’ised to fill in, but the settle- 
ment officer should also satisfy himself from ilino to time that tho khasrahs are 
being properly prepared by the Surwey Department. Eor this purpose ho should 
occasionally examine the amines work in the field, and bring to the notice of 
the survey officer in charge of the camp any mistakes or errors whicii he may 
discover, without, however, giving any orders to the survey subordinates. 

4. Where the sottlemoiit is not preceded by a cadastral survey made by tho 
professional department, the lands sliould be surveyedand mapped, and the mea- 
surements made by the sctfcleiiient officer with as much approach to sciontifio 
X)rinciples and accuracy as circumstaiicos will admit. Where the settlement 
embraces a considerable tract ()f country and nxtoiids over scweral seasons, it will 
be possible to organize parties of amius, and peshkars or ins[)ec!tors with Deputy 
Collectors at the head of tlnnii, who liavo knowledge of the pi'inciples of land 
surveying ; and in such cases tho work should be done on scientific principles 
with as close an approach to tho system of the professional dopartmeut as 
possible. 

For tho guidance of settlement officers undertaking operations of this class, 
a set of rules is published at the end of this section which was drawn up for tho 
survey and settlement of the Khordah Government estate in Pooreo. They woro 
framed at a conference at which several offieers who liad* experience of such 
operations took part, and with tho assistance of the Deputy Surveyor-General. 
The rules would probably’ require modification for each sottlemoni so as to adapt 
them to local circumstances; bub a similar set of instructions should be framed 
and issued with the a])proval of the Hoard as the first‘step in each considerable 
settlement. Heferenee may be made to Colonel Barron’s hand-book for a descrip- 
tion of the professional departmoiitiil system. % 

5. Such elaboration, however, will not be possible in tho settlement of 
small areas. In emdi csjise the settlement officer mast make tho best of the 
agency at hia disposal. The instructions which wore published in the former 
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edition of the Board’s rules are therefore reproduced in the follomng 16 rules, 
as they may be of assistance to those engaged in making rougher measurements 
for settlement purposes. 

6. Measurements should ordinarily bo made with chains, unless the pre- 
judices of the people should make them unwilling to dispense with the poles or 
bamboos to wliieh tliey have been accustomed. 

7. The chain should in Bengal bo 30 feet long; if a pole be used, it should 
either be of the same length, or some divisor of 30, as, for instance, 6 feet. 

8. Instead of any local systems of measurement, the standard Bengal 
bigha of 14*, 400 square feet (1,600 square yards), or the English statute aero 
of 43,660 square feet (4,840 square yards), should be adojjted in Bengal, and 
in Behar the standard biglia of the i)erguniiah or the statute acre. If the 
acre is not adopted as the standard iu measurements made under Act VIII of 
1885, a formal order must bo passed by the Ileveuue officer under section 92 of 
the Act. 

9. In measuring with a cliain or polo consisting of a certain number of 
English feet, the results may be adapted to the standard bigha, according to the 
following calculations : — 


Wlteiv a chain of 30 fret is used. 

^th of a chain by -j(\,th of a chain or 9 square feet = 1 cowrie. 

4 cowries, or |th of a chain by -Jth, or 36 square feet = I gunda. 

20 gundas, or 4 chains by -J^th, or 1 chain by |ths, or 720 square feet = 1 
cottah. • 

20 cottahs, or 4 chains square, or 1 chain by 16, or 14,400 square feet = I 
bigha. . * 

When the pole is of 6 feet 

1 pole by Jth, or 9 square feet = 1 cowrie. * 

4 cowries, or 1 pole 8({uaro, or 36 square f©et= 1 gunda. 

20 gundas, or 20 poles by 1, or 5 poles by 4, or 720 square feet = 1 cottah. 

20 cottahs, or 20 poles by 20, or 5 jioles by 80, or 14,400 square feet = 1 
bigha. 

10. The English statute acre contains 4,840 square yards, and is subdivided 
into roods and perches, 40 porches making one rood, and 4 roods one acre. The 
perch of IGJ feet in length and breadth contains 272J square feet, or 30J square 
yards, which multiplied by 40 gives 1,210 s(|iuarc yards to a rood, and this again 
multiplied by 4 gives 4,840 square yards to the acre. 

11. When the English statute acre is adopted, the system observed by 
professional officers should be followed. Thus, length and bi’eadtli of figures 
will be taken iu Gunter’s chains. A Gunter’s cliain jneasures 22 yards or 66 
feet, and is divided into 100 links, each link being 7*92 inches in length. One 
chain, or 66 feet, is equal to 4 i)crches ; so that one square chain is equal to 16 
square perches, or the tenth part of an aci*e, and consequently 10 square chains 
are equal to an acre. Every superficial chain contains 10,000 square links, and 
every superficial acre 100,000 square links. If, therefore, the contents of a field 
is made up in square links, divide the number by 100,000 or, (which is the sama 
thing) cut off the last five figures, and the remaining left-hand figure or figures 

*wUl give the contents in acres, the remainder being decimal parts of an acre, 
which multiplied by 4 and 40 will give the number of roods and perches, re- 
spectively. 


The table of square measure is as follows : — 
squai'e inches = 1 square foot. 


46 
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0 ^iiare feet = 1 square yard. 

30J „ yard =1 „ perch. 

40 „ perches = 1 rood. 

4 roods = 1 aero. 

640 acres = 1 mile. 

12. When a polo or rod of 16| feet is used, the calculations will be — 
Bod. Rod. Sq. ft. Sq. ft. 

lx 1, or 16^ X 16^ = 272^ sq\iaro feet, or 1 sq. perch. 

1 X 40, or 16^^ ^ 660 = 10,890 square feet, or 1 rood. 

4 X 40, or 68 x 660 = 43,560 square feet, or 1 acre. 


13. A long pole should bo used, and it should not be thrown by the hand 
of a single man — a practice which must fail to ensure correctness — but’should 
be carried over the ground by two men, one holding each end, while a third 
person pitches a pin or arrow into the gi*ound perpendicularly to the end of 
the rod. • 


14. The tables given in the appendix No. 3 will serve to facilitate the con- 
version of acres into standard biglias, and vice versd. 

15. Where a large establislinieiit is employed, the Collector or settlement 
oflBcer should instruct a few of the more intelligent amins, who should in their 
turn become the instructors of others ; and no person should be employed os an 
amin till ho has shown that lie thoroughly undor.stand8 mensuration. The mea- 
surement must be made field by field. Contiguous fields, however, if consisting 
of land of the same description and held by the same raiyat, may bo measured 
together as one plot. The rules in the chapter on Surveys should be adhered 
to as closely as possible. • 

16. Whatever the nature of (bo measurements to bo made, every settle- 
ment officer should i)rovide himself with a sufficient stock of measuring instru- 
ments, such as chains, compasse.s, &q. Paper scales may be manufactured at a 
very trifling cost, and will prove as serviceable pasted on a board as those made 
of iron or brass. Should the compasses got out of order, such is the simplicity 
of their construction that they may ordinarily be repaii’ed by a common black- 
smith ; otherwise they should bo sent for repair to the Superintendent of the 
Mathematical In.strament department at the Presidency. When the needle 
becomes disordered the magnetic power may bo restored by a few passes wiih a 
loadstone, with which the settlement officer should always be provided. 

17. Applications for insiruinouts must be submitted in the form and in 
accordance with the rules of the Calcutta Government Mathematical Instrument 
department, which form an appendix (No. IV) to the chapter on Surveys. 

18. It is of importance that the instruments required should be correctly 
described, according to the list contained in the rules alluded to in the foregoing 
clause, in order to preclude doubt or misapprehension. Such articles as drawing 
paper, quills, colours, and the like are supplied from the Stationery Office, and 
should not be included in these indents. 


19. The headings of specimens of an arain’s schedule, chitta or khasrak 
The forms given in the with instructions for filling them up are given under rule 
old rules do not apply g, Chapter VI of the rules made by Government under 

now. The forms refer, ^he Tenancy Act and in the Board’s instruction under, 
red to here answer U1 .i ^ 


the same purpof'f s. 


that rule. 


It should he borne iu mind that those schedules are not intended to serve 
the purpose of the first settlement only. If oarefuliy prepared, they cannot fail 
to bo of much use for future settlements as well, and if kept corrected from time 
to time they will obviate the necessity for remeasure ments at fatuire settlements. 
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20. The prescribed forms of khasrah or chifcta may* bo modified so as to 
suit local circumstances, but the modified form must be approved by the Board 
before it is adopted. 

21. The headings of specimen forms of abstracts of particulars of (khati- 
ans) holdings with instructions for filling them up are given under rule 8, 
Chapter VI of the rules made by the local Government under the Tenancy Act. 
A separate khati an must be prepared for each tenure -holder and under- tenure- 
holder of every degree as well as for every raiyat* and nnder-raiyat. By 
substituting the local names of tenure-holders or under-tenure-holders whatever 
they may bo for “ raiyat ” the form will suit for tenure-holders and undor- 
tenu re-holders of any degree. Besides the khasrah and khatians the amin will 
also furnish a terij or ekwal jamabandee and final report in the forms given in 
the apftendix Nos. 14 and 15. 

22. Amins should be paid by the month rather than by contract, unless the 
former method would greatly culia/tice the cost of measurement. No invariable 
rule is enjoined in this respect. The practice qf paying by the y^iocc, being so 
generally prevalent and so much approved, need not bo wholly abandoned ; but 
the settlement officer should exercise his judgment as to the arrangement best 
suited to the work in hand. 

23. No fixed rates can be laid down for contract work where that mode of 
remuneration may be adopted. Ths settlement officer will determine the rato 
according to the circumstances of the case. Lauds widely scattered in patches 
cannot be measured at the same i*ate as compact alluvion ; but whenever the 
cost of survey, including fairing the records and tracing the maps, exceeds 4 
annas per acre, or the entire cost of the settlement and survey operations exceeds 
8 annas per acre, an explanation must be submitted. » 

24. The aVniiis must not be kept many months iu arrear. If their pay is 
issued with regularity, there never will be occjision to make advances ; but in 
job work two-thirds of the rate of pay authorized for salaried amins may be 
advanced monthly to each person employed, subject to adjustment on completion 
cf the meaKiirement. 

25. When many amins are employed, unless they act immediately under 
a Deputy Collector, there should always be a peshkar or other superior officer 

over them, receiving not less than Rs. 25 per mensem. 

* 

Rules for cadastral survey and measufement of the Khordah Estate hy the Settlement 

Party. 

[See Clause 4 above.] 

I. — When the skeleton maps of village boundaries ou tlio scale of 32 inch = one mile have 
been received from the professionul surveyors, the sottloment officer is to consider and decide 
the area to bo assigned to ouch Deputy Collector’s party. 

II. — The wholo area to bo measured should be divided, as far as may bo into three equal 
compact parts of about 75,000 acres (117 square miles) each. One part to be assigned to each 
separate Deputy Collector. 

III. — The Deputy Collector’s main enmp should bo in soipo central place within the area 
under survey by his amins. The amins should bo coucentratod as much as possible. 

IV. — The Survey Departraout sheets on which the fields will be surveyed and mapped 

contain an area of 292'5 acres, 'rhey will form convenient sized 
* The surveyors shall have blocks fur each settlement amin to work on. The area contained 
theodolite stations and lines on these sheets will also bo Bub*dividod into smaller sections by 
of shifts Aen^'OTe^viUnffe*”! theodolite lines and stations running tlirougli the village,* fixed by 
pldtted on two or more sheets, the professional Bnrvey Department. Tho amin must complete 
* * one sheet before ho oommoucos work on a second. 

V. — Tho OTea assigned to each Depnty Collector should bo divided into five sub-oirenita. 
Each snb-cironit to he under the charge of a peshkar. Tho ^wsiikars- should visit every amiu 
once a week at least, and test his work. Not less than 10 per cent, of the work shonla bu 
thttft tested. 
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VI. — Before eoinmbiioing the actual raeasnroraentB and khasrah work of fields, tViP aimn 
■hoTild rtn lilies from and to the fixed points given by the professional surveyors, constructing 
anet-work of triangles, with sides of about ton chains in length. When measuring the sides 
of those triaiiglos, all field boundaries crossing the linos shall be carefully noted on a rough 
sketch mode on country pjipcr, and also plotted on the plan of the village. The whole plan or 
sheet will thus bo subdivided into numerous small triauglos, and accumulation of error from 
building up field upon field bo obviated. 

VII. — Ton amius should bo employed under each peshkar. The amine must fill in the 
khasrah and khatian on the sfiot. The kliatiaii should be written out daily as the measure- 
ment proceeds, and should on no account bo allowed to stand over till the moasuroment of the 
village is completed. The khatians should be signed by the raiyats before the amiti leaves 
the village ; but in order *io guard against the possibility of the nmin’s compelling the raiyats 
to sign the chittas or khatians against their will, the Deputy Collector should have the bhian 
signed in his own presence. 

'Vlil. — The amius may plot the fields on the plans and coinpiito the areas field by field as 
the measiiremont proceeds. The maps need not bo inked in on the spot. This will be done in 
the Settlement Office. 

IX. — xVll entries in the khasrahs and other records should bo written in black ink. If 
mistakes bo made the pen should bo clrawn through the original entry and the correction 
should bo written with rod ink, and should be initialed by the officer who makes the correction. 

X. — The page of the khasrahs are to be totalled daily. 

XI. — A.ftor each plan or sheet has been measured, and the details have been tested and 
cori'ecsted on the spot, the plan ahoiild bo sent to the Settlement Office, where it will be inked 
in and wheio the areas will b(i tosto«l and traces made on vellum. 

XII. — As soon as this is done a trace should be sent to the Deputy Collector. 

XII I. — Fields and such subdivisions of tiehls as reipiire to bo separately settled are to bo 
measured by amins or field- moasurers in the khasrah method, that is to say, by measuring the 
Bides and tho diagonals of the field if quadrilateral, or, if the field bo irregular in shape, by 
dividing it into oonvonieut portions, either quadrilateral of triangular, and moasuring their 
sides by intersections or by offsets. 

XIV. — Each homestead in* tho village sites should bo separately shown on the map and 
ehould have a separate number. If the scale adopted for field mcasuremeut.s should not per- 
mit of this being done, the village should bo measured in ono block. In this latter case a 
separate map of the village homesteaefs should lx? made on ri scale sufficiently large to permit 
of each separate homestead being clearly and sopuratoly shown on tho map. 

XV. — Fields shall bo numbered consecutively right tJirongh the village, commencing from 
the nortli-west corner where pr.icficablo. 

XVI. — When subsequent to the survey, the plotting, and tlie numbering of fields, two or 
more fields are found to have been clubbed, and a division for any purjioso is necessary, tho 

' original numbering shall Ikj retained and the additional number of the field should be added 
below it. Thus, if (i be t he original number of a fiehi which it is found necessjiry to subdivide, 
aud ()ii9 be the last number of tho kliasrah and tha plan of the village, the subdivisions should 
be numbered Ac., &c. 

XVLl. -Each separate field requiring to be separately settled should have a separate num- 
ber in tho map and khnsrah. 

XV 111. — The field areas shall bo calcnlated by the amin on the spot, either with the aero 
comb, or by actual calculuiiou from the length and breadth, distances and diagonals, as tho 
Bottloment officer may direct. 

XIX. — Tho difference between the summation of fields and traverse area of each village 
should not exceed two per cent. It is to bo romornberod, however, that tho agreement of the 
summation of fields and traverse artja on this system is not meant to bo a test of the accuracy 
of tho field moasnremonts. They must be tested by the actual measurements (purtals) on the 
ground. T'he agu<*ement between the suinmation of fields and traverse area only indicates that 
the detailed areas have been correctly coiiiputod, but It does not in any way show that tho 
measurements were correctly inado. 

XX. — When offset moasuromeuts are resorted to, they should not exceed two chains iu 
length. 

XXI. — ^Tbo position of trees, and other objects forming landmarks, should be carefully 
mea-iurcd and ni ipped. 

XXI L— Large patches of waste may bo divided into blocks for oonvenieifce of consecutive 
numbering. 

ChecJCf or pwrtal. 

XXXll.— The pcs’^ikm*, on the occosiou of each ^isit to an amin, must chock khe wotk do^ 
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by the amia up to the date of lus visit. The purtal may bo on eitheif of the following sys- 
tems 


First system* 

XXIV(a). — The measaroments and plana of the amins may bo checked by running lines 
across tho work done by the amina from one fixed point to another, and noting if the 6old 
boandaries intersected Ijy the purtal lino agree with those rIiowtl on the amiu’a plan. Where 
errors are found, they must bo corroctod on the spot and reported to the Deputy Collectors. 

(6.) — On this system, the peshkars must ohock nob less than five per cent, of tho area 
oomputations of the amins. 

Second system. 

XXV(a.)--The test or purtal is to bo tho measurement of direct lines between fixed pointSi 
and the*comp2dte surrey and khasrah record of each field through which these lines may pass. 

('b.J — The purtal nieasuremerits are to bo plotted in tho fluid, tho moasurements of tho 
sides of the fields being entered on the plan itself, and tho khasrah recorded in the form 
prescribed. 

(c.) — Immediately after tho measuroTrient of ajiurtal line tho am in’s plan is to be com- 
pared with it, and all tho purtal ])lans by peshkars are to bo forwarded weekly to the ofiice 
of the Deputy Collector for record, with a report of the result of the comparisons and the 
moasnres taken to correct errors. 

(d.) — On this system not loss than 10 per cent, of tho fields survoyod by the amin ore to bo 
tested by the peshkars. 

(e.) — ^The purtal plans, after completion, arc to bo traced on tracing cloth (vellum), and 
a comparison made with the sectional plan of the village. The resnlt of the comparison will 
then be noted on tho purtal plan by the Deputy Collector, and an order at the same time 
entered at tho passing of tho plan or otherwise. These purtal plans and tracings are to form 
part of the village records, and a cortfiin portjoiitage of thorn should bo examined by the settle- 
ment ofiicer on the occasion of his visits to the camps of Deputy Collectors. 

XXVI. — All khasrah entries of the fields crossed by the4mrtal lines must also be checked 
by the peshkars, who must put their initials in the column of remarks for each field they have 
BO checked. 

XXVI.— -In the weekly and monthly returns tHb peshkars must distinctly show (in the 
manner prescribed by the settlement officer) how much and what description of work they 
have tested and passed as correct. 

XXVIII. -After each section or sheet of a village is filed in the Deputy Collector’s office, 
it must bo finally purballod by himself or, under his direction, by a trustworty officer, on either 
of tho systems which are prescribed above for tho poshkar’s purtal. 

XXIX. — If a Deputy Collector is unable himself to purtal the work in any section, and 
fi^ds it necessary to depute a selected poshkar to do so, in such cases special precautions mast 
be taken that they do not have access to tbe plans lodged in tlie office, and tho lines to be 
measured by tho peshkars should invariably be selected by tlie Deputy Collectors. The lines 
selected may bo made known to the peshkars by means of tracings or sketohes on rough 
paper, of the theodolite stations of the sections, on which tracing the line to be purtalled 
should be sketched. 

XXX. — Every pnrtnl line should bo shown in tho plans, peshkaris purtal lines being 
shown by blue dotted lines, and the Deputy Collector's pnrtal linos by firm blue lines. 

XXXI. — Tho percentage of fields purtalled by tho different agencies should be shewn in 
the monthly and annual reports. 

XXXll. — Tho Botiloment officer should draw up a set of detailed instructions as guide to 
the amins for filling in tho khasrah and other forms. 

XXXIII.— Tho detailed instructions drawn up by the settlement officer with tho forms 
should be submitted to the Board of Revenue for approval. When approved by the Board, 
these detailed instraotioris should bo copied by every umin with his own hand, or they should 
be printed and a copy shouM bo given to each amin. 

Instruments. 

XXXI — Every peshkar and every amin should- be famished with a plane-table with 
tripod, a pair of drawing oompasses, a Gunter’s chain, and scales for measnrements and for 
areas. Deputy Collectors and peshkars should also bo supplied with optical squares for purtal 
measurements, and each peshkar shonld have two plane-table site roles for the use of the 
amins of his party when village sites are bmng measured. 
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Pay of Amins. 


XXXV.—Amins are to be divided into four grades — 

Bb. 

Ist grade ... ... ... 23'' 

2nd „ ... ... ... 18 

3rd „ ... ... ... 15 

4th „ ... ... ... 12, 


^ per month. 


XXXVI. — The settlemeyt officer is to arrirngo his establishments according to the exigen- 
cies or omergoncios of the work and the seasons of tho year, keeping strictly within the budget 
allotments and to appoint, dismiss, proinoto, or degrade pcshkars, amins, moburirs, or chain- 
men, as may bo necessary., Provided that every change from the sanctioned scale of appoint- 
ments in classos, sach as amins, moliurirs, Ac., shall be reported to the Commissioner for sanc- 
tion before being carried out, excepting such ineroase of numbers in the lower gr.ados of any 
class of appointments as may be coinponsatcd for by tho reduction of numbers in the higher 
grades of the same class so .as not to increase the aggregate salaries of such class. 

XXXVII. — An amin is expected to complete 300 acres per month, and should certainly 
complete not loss than 250 acres. 

XXXVIII. — Tho conventional signs used by the Revenue Survey Department to show 
topographical details should, as far as iiossible, be adopted. 

XXX IX. --It not necessary that hills should bo drawn on the maps. It will be sujBicieut 
to write the word hill ” in tho space ot cupied by hills in the maps. 


Section IV. — Testing op the Measurement. 


Measurements conducted ]:)y an amin, canooiif^oo, or other inferior officers 
must be tested by the settlement officer, who, by measuring a few fields in 
different parts of the estate, will bo able to form a tolerably correct opinion of 
tho general character of the work. The resflit of the scratiuy should bo re- 
corded in tho khasrah form showing each entry as gi veil by the amin and as 
found by the testing office^’. In the event of complaints of incorrect measure- 
ment being preferred, the settlement officer should, of course, subject to parti- 
cular investigation tho fields which form the subject of complaint. In very 
petty estates the mea.siirements may be tested by a canoongoe, or such other 
competent ministerial officer as the Collector may depute, provided always that 
the testing is done by some other than the measurer. When a whole village has 
been measured the total area of the village as ascertained by measurement 
should be also tested by comparison with the area given on the revenue survey 
maps. • 

Note. — Wbcu more than one estate, or portions •of more than one estate under Botfclo. 
ment, are in the same village, the measurement of all can bo tested at tlie same time ; the 
test in that ease should bo rather so m.aiiy plots per cent, (say 5 per cent.) than a few fields 
in each estate, for each estate may often not contain more than a few fields. 

2. Rc-measiirement need not, as a general rule, take place when the 
amount of error is below 10 per cent. ; but in this respect ranch must be left to 
the discretion of the settlement officer. Error, even when exceeding 10 per 
cent., may sometimes, especially if caused by miscalculation of areas, or over- 
sight, be remedied without resort to actual re-ineasuremcnt ; but should there be 
reason for suspecting wilful error, re-measurement should bo undertaken, how- 
ever small the amount of apparent error may be. 

Section V. — Determination and Record op Rents. 

When tho proceedings are being carried on under Chapter X of the 
Tenancy Act, the rules made by the Local Government for the determination 
and record of rents supplemented by tho Board’s instructions ffiven under these 
rules will apply. 

When the proceedings are being conducted under Regulation VII of 1822, 
the following instructions should be borne in mind • 
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1. Occnpancy raiyats’ rents cannot be enhanced by setttlement officers under 
the powers vested in them by the Regulations, except with the consent of the 
raiyats themselves, or by civil suit, and even with tlio consent of the raiyats the 
rent of occupancy raiyats cannot be enhanced by more than two annas ,iii the 
rupee, except in the cases mentioned in provisoes i, ii, iii, section 29 of the 
Tenancy Act. But this restriction of enhancement does not affect the assess- 
ment of additional lauds occupied by the tenant siiit‘e the present rent was fixed. 
Such assessment is not an enhancement of the rent of the holding, but an 
assessment of land which did not form part of the holding. 

2. In order, however, to ascertain the amount of tlm assets which should 
be made the basis on which Government revenue is to be calculated, the settle- 
ment officer, though he cannot enhance existing rents, may record the amount 
of the rent which might be fairly demandable, and to which the existing rents 
might be enhanced if civil suits were instituted. The amount so recorded may 
be made the basis on which the revenue to be paid by the settlement-holder may 
be calculated. Enhanced rents thus recorded will not be binding on the raiyats. 
They will merely form the data from which the amount of the Government 
revenue is to be calculated. If the setllement-holder accepts settlement at the 
amount so calculated, and after he has accepted it wishes to enforce any such 
enhanced rents so recorded, he must sue for the enhancement in the Civil Court, 
unless the raiyats voluntarily agree to pay it ; and if the estate is held khas, the 
Government must under similar circumstances sue for enhancement in the Civil 
Courts. 

3. It will thus bo seen thair a jamabundee or rent-roll under Regulation 
VII of 1822 should oiily be made — 

— Where the lands are being* assessed to rent for the first time, as in the 
case of dearahs, alluvial accretions and like instances in which the 
lands are unoccupied, or in wliich for any other reason the Go- 
vernment may fix and enforce the payment of any rent it may 
choose to demand. 

2nd , — In cases where it is not intended to alter existing rents, or it is in- 
tended to alter them only with the consent of the raiyats, 

3r£Z. — In cases where though an enhanced rent may be fairly demandable 
from the raiyats, yet the object being merely to ascertain the sum 
demandable as Government revenue from the settlement-holder, 
it is desired to ascertain the rental which he might be reasonably 
expected to realise from the raiyats, but it ia left for him to obtain 
the enhanced rents fairly demandable by civil suit or otherwise. 

In all other cases the assets should be ascertained by preparing a rent-roll 
and record of rights under the Tenancy Act, That Act leaves veiy little to the 
discretion of the settlement officer in the matter of fixing the amount of the 
assets. He must take the existing rents as he finds them, and can enhance or 
reduce them on the grounds and to the extent specified in the Act and, except 
where a settlement of land revenue is being made, only on the application of the 
parties, and after production before him of such evidence as would satisfy d 
civil court. 

4. In recording rents demandable for the purpose mentioned in the pre- 
ceding instruction, regard should bo had to the rules and instructions for set- 
tlement of fair rents under the Tenancy Act given in section XVII 

5. In eveiy case it will be necessary for the settlement officer to draw up 
a careful proceeding, which should, if possible, be in English, giving clearly and 
precisely the grounds upon which he has recorded the rent demandable. Even 
i£ the existing rates are not altered, their fairness should be dUoussed, and the 
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reasons for retaininif them should be stated. And where any change is made, 
or an enhanced rent is recorded as one which might be fairly demaudable, it 
should be fully explained with reference to the section of the Act by which it 
may be Justified. 

6. Besides the rents of tlie raiyafcs and under-raiyats, it will be the duty of 

the settlement officer to record the rents dcmandable f»*om 
Bents of tenure- o teuure^ioldars, with reference to Chapter III, Act VIII 
of 1885. Attention should be paid to the distinction drawn in section 5 of the 
Act between tenure-holders and raiyats. 

7. In temporarily-settled estates the property of individuals, difficulties 
have frequently arisen from tenures having been created by the proprietors, and 
in some instances by farmers, to extend beyond the period for which the settle- 
ment of land revenue has been made with them. These cases will now be 
governed by sections 191 and 192, 104 (2), and 101 (d) of the Tenancy Act. 

8. In estates which have become the property of Government by escheat, 
and in which the Government has^only succeeded to the rights of the late pro- 
prietor, all tenures wliicli would nave been binding on the late proprietor will be 
binding on the Government. 

9. In estates purchased by Government at a sale for arrears of revenue, the 
Government will exercise the same rights of voiding tenures as any private 
purchaser. 

10. Upon estates which are private property, tenures binding against the 
settlement-holder, but not against Government, will bo recorded ; but the rents 
of such tenures will be fixed in accordance with the sections of the Tenancy Act 
referred to above. 

11. When a settlemejiit officer finds tenures ou a Government estate which 
Ere invalid for want of authority in the person who created tlieifi, he need not 
necessarily set them aside. Thp creation of the tenure may have been bond fide 
for the good of the estate (as where jungle tracts have to bo cleared and brought 
into cultivation), and the tenure-holder may have done good service. In such 
cases the tenures may be recognized and confirmed, but the sanction of the Com- 
missioner will be required. 

12. The rent of tenures which are valid as against Government can be 
enhanced only on the ground^' and to the extent specified iu sections 6 and 7, Act 
VXII of 1885. 

13. The Lieutenant-Governor has empowered* the revenue officers men- 
tioned below, respectively, to sanction, or subsequently to approve, geiieml rates 
of rout for adoption, as the basis ou which assets are to be calculated iu settle- 
ments of the different classes specified, when the record of rents and rights is 
being made under Regulation VII of 1882 ; and settlement officers must submit 
their reports for sanction accordingly : — 

I. — Regular settlemonts in which The Collector or other officer spe- 

the number of raiyats whose rents are to f cially empowered by the Government 
be recorded under the Act docs not ox- C to exercise the powers of a Collector 
ceed 200. ) in this behalf. 

II. —Regular settlements in which \ 

the number of such luiyats exceeds 200, > The Commissioner of the Division, 
but does not exceed 400. ) 

lIL — All other classes ... The Board of Revenue. 

14. With reference to the provisions of section 37 of the Tenancy Act, the 
rent fixed at a settlement should not be enhanced within a period of fift6)en years 
in oases were a suit for enhancement would fail under that section. 

• Vide Caloutta Gaxocte of IXth June 1879, Part I, page^644. 
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Section VI. — Becords op Bights. * 

The rules for preparation of the record of rifjhts when the proceodinfifs are 
being carried on under the Tenancy Act will be found in section XVI [ at 
the end of this chapter. When the proceedings are under the Begulation VII of 
1822, the same rules, as regards the manner in -which the status of each tenant 
is to be determined and recorded will generally apply. 

The rights of tenure-holders and of cultivators aro to be carefully recorded 
as required by clause 1, section 9, Begulation VII of 1822 ; but it must be borne 
in mind that the law only sanctions the record of actually existent and acknow- 
ledged or established privileges, and not the creation of new ones. 

2. The declaration made in the old rent-law, that every raiyat is entitled 
to receive a pottali from his landlord, has not been reproduced in the Tenancy 
Act of 1885 ; but if a raiyat in a Government estate wishes to take a pottah, his 
request should always be conqdie*! with. In practice, however, it will pmbably 
be found that the raiyats do noi. (Icsiro to take potfahs; they are satisfied witli tho 
guarantee which the juniabniidi record in tho Government zeinindari office 
affords ; and in such cases the settlement officer should bo careful not to force 
pottahs on them. Nor is it of importance to Government to get the raiyats to 
ox(‘Cuto kabiilyats, except where tho rents are enhanced by agreement and not 
under Chaplcr X of the Tenancy Ae.t, as tho rents recorded under tho Tenancy 
Act aro secured by law and the admission of the raiyat through a kabuliyat is not 
necessary to establish their validitj’-. 

3. Protection should be afforded to raiyats by giving effect to tho provisions 
of clause 1, section 9, Regulation Vll of 1822, which enjoins that a specification 
of tho liolding or tenure of every raiyat and of the rent assessed on it shall bo 
recorded in tho set tlement proceedings, and a copy of *such recorded specification 
of his holding and rent given to every Kiiyat willing to take it, in other words, a 
copy of the khatian relating to his holding should bo given to him as required 
by rule 35, Chapter VI of the rules under the Tenancy Act. 

Section VII. — DisrosAL op Cr.Ams to hold Land Rknt-pbee or at 

FIXED Jamas. 

When tho record of rights is being made under tho Tenancy Act, should 
any^ question arise regarding tho validity of claims to hold land rent-free, the 
settlement officer must adjudicate oA the question as in a civil suit in accordanco 
with the Tmiancy Act Hules. When the proceedings aro taken under tho 
Begulation, the following instructions will apply - 

1. With regard to resumptions, lands which have been occupied for 60 
years without payment of rovenne cannot be assessed, but are protected by limi- 
tation. The onus of proof is on tho person claiming to hold revenue-free, but 
when it is practically certain that no revenue lias been paid since tho Permanent 
Settlement, no resumption proceedings should be instituted. In the case of 
alluvial accretions a different procedure based on a periodical survey is pro- 
scribed. Hence resumption pi’ocecdiugs for the pui'poso of declaring lands which 
aro hold free of revenue to be liable to pay revenue, will in future be very rare 
indeed, it has not therefore been tliought necessary to produce the rules. 

2. Proceedings to resume and assess holdings which aro found to bo held 
without payment of rent, or as mokurari, or invalid tenures in estates under tem- 
porary settlement, or resumed, or purchased for Government at sales for arrea];|a 
of revenue, should bo taken under Regulations TX of 1825 and II of 1819. 

3. The settlement officer should issue the notice proscribed by clause 2, 
section 5, Regulation IX of 1825, in all cases whore there is reason to believe 

47 
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tliat siicTi fcnnrcR ox-ist. Aftor tlio oxpimtioTi of tho term specified in tlic section, 
the settlement oflioer should iuhe np the claims in the nxaiinor enjoined by law, 
ft/Hfl, unless himself enipowored to decide them, pvejiiii'e the cases carefully for 
the Collector. 

4. If tho rcut-fiTo or moknrari title appears to ho uniinpoachahle, the facts 
should be reported to the Cointnissiomu', vvlio will review thtnu and record a iiro- 
ceedinsf, which will form part of i ho sol rlement rirord. If tho Commissioiier’s 
proceedings confirni thef settlement officer’s or (’ol lector's conclusion, no fnrthor 
J>roc(‘ediiigs will be taken — tho tenure vvill be admitted to be rent-free or mo- 
knrari. 

5. If, in tho opinion of tho seitlenicnt officer or Collector the tonaro is 
invalid, he shall report tho case for the ordm'S of tlio Commissioner, and on 
receipt of orders oontirmiiig ids decision he shall proceed to assess it nndiei* sec- 
tion 22, riegnlatioii U of ISlfl, as nioditiod by secthni lo, Uegutation III of 
1828. (Under Regulation I of l82f), Commissioners exercise the powers con- 
ferred on tho Board by the ahove-ijiuded Keguiniions.) 

G. Ko tenure should be brought under assessment in the conrso of settle- 
ment proceedings where tho facts sliow that a civil suit fur rcsnni])fion would be 
barred by limilation. 

7. No tmmio, therefore, which has been hold rent-free or at a fixed rent 
since the iVriOMiieut Setlletnent (;an now ]>e assisstd, and no ri'snnuid fennres 
therfifore are (Mitiiled to tho favourtihle lernis of soltl(‘iuent prescribed hy claiifeO 
2, section 8, Reguhi-iion XIX of ITlfih Jf in any cus(\ however, tlio (^)iiector 
thinks that favourahlo rates (»f soflleniont shn^ild he granted to th(5 holder of a 
resumed tenure, he should report specially for the order of the Oommissionor. 

8. In eschoalt'd, for(^3itod and oilier (‘stales, wliertx Government steps 
merely into tho riglits of a former ^iropriotor, tho provisions of ctauso G, secstion 
2, and tho following seetioi^s of licgnlntion Y 1 1 of 1822, are made applica- 
ble by chiuse 2, sectioti 2, Ecgnlatioii fX of 1825; but tlie provisions of that 
Kegiilation and of Regulation II of 18ly (jannot Ix' einph^ved in sueli cstatos 
for tho resumption of rent- fi-e(i and other tenures nmhn* lOO highas. The (’ol- 
Jector must in such cases ju*(K*oed hy civil suit, and tin* onus is on him to show 
that at some time siiu’e tlie Permanent »Scttlomoiit the tonuro formed part of tho 
mai as.sots of the estale, and that the suit is not barred by the law of limitation. 

ih Tho resu]n[ili(m/o/' Govei’niiicnt of tenures over 100 bighas found "iu- 
cluded in such estates must also be ert’ecled b'y regular suit. 

10. Under section 29, Act IX of 1871, at the exfiiration of the period 
limited by that Act to any person for inslitiitiiig a .suit foi* tlio possession of 
land, his rujht to such land liccoines extinguished. In any estate, thoroforo, 
whore Government succcieds only to th(’ rights of a formoi* proprietor, it has no 
right to sue for resumption in cases where its predecessor in estate was barred. 

^ Smc'iion VIII.— Provision for Police, Roads, Putwauis, &c, 

1. In the settlement of some estates ifniay still be iiec(*ssnry to provide 
for the i^erformance of the duties, incumbent on :somiridars generally, of giving 
notice of the occiirreuee of oJTeju?cs aguiu.st tho law and aiding tho Police in tho 
apprehension of ofienders. The .settlement ollicer must in such cases make an 
adequate provision for the maintciianco (jf such subordinate officers as may bo 
Tcciiurod for thi.s purpose. Ordinarily, howevei’, the provisions of recent legis- 
lation, such jw Bengal Act VI of 1870, make this unnecessary. 

2. Wliere a special provision foi' village police is iiecesjsary, tho Magistrate 

* Note.- -.S-ctiou 27 of Regulation YII of 1823 has boon repealed by Act XI of 1870. 
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will, on application, inform the settlement officer whether tlic provision should 
be in land or Tuoney, and wliat number of police are mjuircd for eacli vilhigo. 
On receipt of tliis information the setMeineiit oflleer should assign about throe 
acres of average land to each chowkidar and an acre to each bnllahir if the sub- 
sistence is rc(|uired to be in land; and three rupees a niontii to each chowkidar 
and one rupee to each bnllahir if in rnonev- In the? former case the settlemont 
officer should funiish the IMagistrato with a statciiionL of the Jiunibers assigned 
to the fields in the map and khusmh. 

3. With reference to the provisions of Bcmgal Act VHl of 1802, no pro- 
vision need bo made in Covernment estates any more than in estates, the property 
of private individuals, for the lujriormance of iho district postal scjrvice. IJador 
the A(!t, if the estate is farmed, the rate is j)ayal)lc by the farmer : and when an 
estate m held under tlnj dii’cci management t>f the Cy’olleelor, in) ra.te is loviablo. 

4'. It is unnecessary to mak«i any provision foi* roads in the sett lenient, those 
being now constructed from District Jtoad hhiiids, or contributions from the ten 
per emit, assignment. 

5. Pi’ovision should invariably bo made for the maintonance and correction 
of tbe maps and records, so that they may bo written up to date from time to 
time, in accordance with such rules as the Boai'd may prcserilic in this behalf. 
Ill estates hehl khas arrangements should lie made to Inive this doiuj through the 
agency of patwarees, wlnn'o tiny (wist, and whoro they do not (‘s.ist, tlii*ough 
the collecting ageney by whatever denomination it may l)e called. Ju estates 
which are not held klias, tin' setllenumt-holder is l)ouinl by the terms of settle- 
1 li!iv(' hC'l'ions (loulits inont to kc'C'p the j'ceords conocted fiom ^e«ii to year, 
abtnit this rule. according to the rules which may be juvseribed by the 

11. J.lt. Board in tliis behalf, failing .wliicli ho will be liable to 
have his lease cancelled, nml the seitleineiit officer should see that adequate 
ariungenicuts are made for the fnlfilimmt of Ihys obligation. 

Section TX. — Determination oe Assets, Aiu-owanu’es, and tee Land 
Revenue Demand, 

1. Tlic land revenue demand will be assessed on the assets of tlio estate 
which will consist of the uggr(‘gate of the rents recorded by tlio settJoinent otliccr 
us existing or as fairly deinandablc^ when the assets have been recordctl under 
Kcgulatioii VIT of lS22,or the aggregateof the rents denumdable as shown in the 
record ]mblishcd nndor ruh' 34, (3iaptcr YI of ilie Tenancy Act rules when the 
rents have been settled under the Tenancy Act, from (1) all the raiyats whoso 
holdings are not included in t(iiiur(‘S wliieh are binding on the Ooveriimcnt ; (2) 
from all <lei)cndcnt taliikdars, and teiinrc-liolders of the first degree whoso teiiui*es 
are binding on the (lovernment. 

Any dedneiiems wliicli may be necessary nndor Ilule C below must be made 
from the assets before the rcAtmuo is assessed ujum them. 

2. Parcels under 50 biglms in one village roh'ased from assessment under 
Covernmout order dated tbe 2lUh January 1841 must, under tlio ruling of Go- 
vernment of iho 5th June 1813, eoniinuo excluded from the settlemont of the 
rest of the tenure, so as not to be ri’garded as forming a part of it. 

3. Ill an estate the property of Government the cut ire assets as described 
above will be at the dis})osal of Goveriiinent, either to take as the land revenue 
demand, or to divide with any person with wlioin a contract arrangoTuent may 
bo maile for the collection of the rents, in which case the laud revenue demand 
entered in the revenue roll or towjih will be the assets oiiiuis the allowance which is 
made to such person to cover the risks and costs of collcctiou, and for his own ];>rofit* 
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4. In estn tea. other than thoso ■which arc the property of Government, tho 
land revenue demand will ho aaaesBed by deducting from the assetN the allow- 
ances to which the proprietor, or the person having a right to settlement, is 
entitled under the orders of Government for the time being in force. 

6. The allowances to be gmntcd to settlemont-holders and farmers of 
estates hereafter settled or let in farm (not being cases covered by Rule 2 below 
in section XI) have been fixed by the Government as follows : — 

(1) In Government estates settled with tenure-holders or w'ith one or more 

principal raiyats as representatives of tho rest, or with a farmer, when, 
under special circumstances, settlement with a farmer is rendered 
necossarj", 20 per cent, of the gross assets should be allowed for col- 
lection expenses and farming profits. 

(2) In resumed estates settled with tho proprietors, a consolidated allow- 

ance of 30 per cent, should bo given for collection expenses and pro- 
prietary allowance. 

(3) In estates let in farm in consequence of the I’ofnsal of tho proprietors 

to accept settlement, a consolidated allowance of 20 per cent, should 
be given for collection expenses and farming profits. Besides this 
consolidated allowance to the farmers, 10 per cent, should be allowed 
as malikana to the proprietor. 

6. It is to bo observed that tho consolidated allowances under the above 
rules are to bo calculated upon tlio assets of the estate nft(n* deductions have been 
made for any authorised allowances such as those for omlMinkmont rupair.s, &c. 
Under section 5, Hogulaliou Vli of 1822, tlui 10 per cent, allowance for mali- 
kana, in the case of proprietors refusing settloiuont, must bo calculated on the 
net amount realised by Government, i. e., on the assets after deducting the cou- 
soHdated allowances for farming profits autl cost of collections; unless the pro- 
prietor has stated the highest amount of jnmma for wln'cli ho is willing to en- 
gage, in which case it is to bo calculated on such amount. 

7. If in any particular (;a so, looking to the allowance hitherto made in the 
partionlar estate under settlement, or for any other good reason, tho allowances 
for collection expenses as fixed above appear to be unduly bigh, the Board, on 
the recommendation of tho Commissioner, may, at their discretion, reduce tho 
allowances. It is, however, desirable that in all cases the allowances should bo 
liberal, and such as to content tho farmer or projirietor concerned, and to render 
it unlikely that he will attempt to levy irregdlar exactions. 

Section X. — Sjslectiok op Settlement-iiolders. 

1. It is the duty of tho settlement officer t(» determine ■w'ith whom the 
eettlenient shall bo made, and to adjust the terms, subject to revision by the sn- 
penor n^vonue authorities. 

2. The mode of dealing with Government estate.s is explained in Chapter 
III' (Government eslatos), volume I of the Board's Rules. 

3. The former proprietors of estates imrchased by Government are not 
to be admitted to settlement, unless it should clearly appear that the sale of the 
estate wa# not caused by any oppression or mismanagement on their part. 

4. In fartoing Government estates, the settlement officer should exercise 
his discretion as regards the requisition of security, with duo reference to the 
means and character of tho fai-mer. When tho farmer is a person of known 
integrity and substance, the security may bo dispensed with. The praotioe 
whiish prevails in some places of demanding a deposit of a year’s rent as security 
is approved, osi>ecially in tlie case of small farmers. Sums due from farmers and 
their securities are recoverable under the provisions of Bengal Act VH of 1880. 
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6. The settlement of temporarily-settled estates, tho property of private 
individuals, should of course) be offered to the proprietors, and careful .attention 
should be paid to the provisions of section 10, Jlej^ulation VTI of 1822. If any 
of those wlio arc entitled to settlement neglect to attend, the settlement may bo 
made with the rest ; but if any of them attend, and object to the jurama proposed 
to be assessed, the settlement may still bo made with the rest, but only as a 
farming settlement, anil for a term not exceeding twelve years. 

6. The settlement of resumed lakliiraj estates sho*ald, as a geneml rule, bo 
made with the proprietors. In the Beliar districts, where the intei'csts of two 
parties require to be adjusted, namely, tbo proprietors and tlio lakhirajdars, the 
settlement should be conducted under the rules relating to badslialii tenures 
approved by Government and circulated with Board’s circular order No. 62, 
dated 14th June 1887. 

7. Resumed towfir should be settled at full rates with the party who may 
prove his title thereto. 

8. The settlement of resumed alluvion should be made with the proprietor 
of the estate to which it is an increment. Such settlement is to l)e in all cases 
temporary. Wlienever settlement is not made with the owner of the proprietary 
right, ho is entitled to malikana. 

9. When all the subordinate arrangements for settlement have been com- 
pleted, the settlement officer should procure the attendance of the person entitled 
to settlement, and call upon him to sign tho kabuliyat, or state in writing his 
objections. These objections, if any, must receive consideration and be removed 
if pmcticable ; but should they* bo such as are not entitled to attention, tho 
reasons for rejecting them and otherwise disposing of the estate should be 
rccoinlod. 

10. When* it is found necessary, in consequence of the recusance of the 
party entitled to settlement, to engage with other parties for the payment of tho 
Government revenue, tho preference should be given (1st) to a farming settle- 
ment with one or more of the head raiyats on tlie estate ; (2nd) to direct manago- 
meut by tbo Collector ; (3rd) to a farming lease to an outsider, 

11. It occasionally happens that the duty devolves upon a Collector of 
making a settlement of an undivided share of an estate or tenure, which is the 
proi>erty of Government. It will often be convenient and unobjectionable to 
give such a share on farm to the oo-,sharers in the estate, so as to Avoid H;ho iix- 
oonveaionce to tho tenants of having to deal with more than one landlord. 

Section XI.— Period op Settlement. 

1. No estate should bo pciunauently settled unless the holders havo a clear 
statutory right to such a settlement. 

2. Under the orders embodied in tho Board’s circular order No. 6 of 
January 1866 (reproduced below), all proprietors of resumed revenue-froo es- 
tates in permanently-settled districts arc entitled to permanent settlement. 

CiRCUtAB No. 6. 

I. — It has been decided by the Governor- Ooncral In Council* that “ clauses 2 and 3 of 
Bcction 8 of Hogulation XIX of 1793, lay down rules for calou- 
revenue to bo fixed on roaumod zemindari lakhiraj 
January 1866. * tenures, and provide that if the proprietor apree to the amount^so 

fixed, ho and his heirs and successors shall hold the^land at sdbh 
fixed revenue for ever. Tliere is no power to make any reservation on account of any pay. 
tioular sort of profit, or any one or more of the resources of tho land, and no power to 
reserve a right of future increase^on any account whatever. The jnrna mnst be assessed onoe 
and for evor, as tho whole demand of the State as its share of the profits and resouroos of 
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tbo land, of whatsoovcV descripiion. The only way in wliicli any cnhancpment above the 
first year’s rcvoiino is a]Iowabl(‘ w by the of a ])ro«;ri*3sivoly iiunvnsin^ jama, which is 
allowable only when part of the land is uncultivated, and must bo dethiitoly fixed, at the timo 
of Boltlcinent, under cfn’tnin reasonable restrictions.” 

II. — In accordaiiec w'itli tld.s construction of the laAv on the snl)joct, tlio Governor- General 
in Council has (hdibei'ut fly deedarod that “tin* pniprictor of a resumed l.ilchiraj ostato in a 
ptirtnancntly settled district is entitled to a Pcrnfiauciit Settlement thereof, based on tbo assets 
as existing at the time of resumption.” 

III. — llis Kxcollency in Council has further resolved that these principles shall bo applied 

immediately to the ease of all resumed revoiiuc-free estates which, under any different inter- 
pretation of the law', are now settled for a term of years only, instead of being settled 
permanently. * 

IV. -“Tho orders of the Govern or- General in Council are ” tliat all existing scttlpmonts 
of resumed revonuo-freo estaics shall be nplield as IhTmanont Sctilemonta, e.xcept wdicn it 
shall appear that a pcttlemont, was avowedly nnuhj at lower rates than those at wliicli it would 
have boon made if the revenue authorities had iiiteinhxl a J’ermainMit S(‘M Icint'nt, and when, 
in any such ease, the settlmnont papers themselves may give the means of estimating iho full 
assets of the estate, includiug capabilities.” 

V ###### 

^ « 

VI. — Jn all such cases it will be only Tmcos.sury to aKOertaiii that the settlement was not 
made ” avov'pdhj at lower rstes than those at which it would inivi! l)ei*n made if the revenue 
authorities had iutonded a rermanent Sctt lemeni.” Kxcejd In that coni ingi'ncy, all existing 
temporary settleinenis of resumed rev eime-fr.'e lands ar(‘ to be at once declared permuaeut, 
roviseal engugcnients being excdianged with the jiroprietor.y. 

VII. - -Kvon ill ihcMiXcejtted cases, the enrrent .sfdthunem, is only to be reviKed so far as 
“ the Bottlennmt pa{>ers themselves may give the iiioanH ol* I'.sii mating the full asset a and 
capabilities of the estate” at tin; time the sel.tleiueni \v.ajn m.‘id(‘. 

3. No invariable rnle can bo laid down, respecting s(‘ttl(*moiits upon a 
gradually hicrcjising revenue. TJie nature ol tbe set i lenient is to be (biteriniiiod 
in each case aecortling to eiicnnistanees. AVben the law ontitdes a party to a 
settlement in jierpetuity, such settioineiit inu'ff hr nnub;, wliatf*ver tnay bo the 
condition of the esiutc iu respcct.of cultivation. I’lie (jiiestion is not as bet ween 
a settloinmit upon an iucreusing revenue and a foin])()rary lease, bat as between 
a perpetual settleinoid at an iiierea.sing, and the sanio at a fixed rovonue. 

4. In all cases of sett-lenients other than (hose nhi(;h the Oolleetor himself 
is competent to sanction under Kalos I and IT, Section XVI, whether the estate 
under settloraemt be the projicrfy of Government or belong to a private })ro- 
prieior, the new regular settlement proposed by tbo Collector should, from the 
date of expiry of tbe cariTiit settlement, be eoneJndud in aidicipation of sanc- 
tion, bat with a distinct proviso tluii any alteration in its terms ’which may be 
subsequently prescribed by comi»eiciit authority shall take retrospective oiToct 
from the date on Avhich tlie estate shall have been brought uudei* the terms of 
the new settlement. 

5. This is not, however, to be ludd to inierforo with the Collector’s power 
to hold any Government estate under khas Tnaiiagemimt on the (^xjnry of tlie 
engagement on which it lias been held, wdien he shall bo of opinion that such 
a course is }»refer{ible to the provisional conclusion of the regular settlement 
proposed by him ; nor to jncelnde him from adoiding a similar course in regard 
to any estate, the property of a ]>rivate person, on refusal of the proprietor to 
accept the provisional engagement mcntionisd iu tlie foregoing rnlo. 

C. A settlement should ordinaiily take effect from the beginning of the 
financial vear next after that in which the proceedings of tlic settlement officer 
have been completed. 

7. WIuw.. an estate, the property of Government, is to be held under direct 
niimagemcnt, it will usually bo uiimscessary to conclude a settlement for any 
delimte period. 'J’lie stdtlement re[iort will merely slate that the mohal is to ho 
hold under direct mauagemout till further orders 
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Section XIL— Alluvial Formation. . 

Islands the property of Government, 

1 . WliL'Ticver till) Gollecior may receive iiiroi’mation by report from tlio 
Survey JOepiirtinent, or fi-om any other <(uarter, Hint an iHlamt has Ibrnied in any 
large navigable river within his jurisdiction, he shiill proceed to eiifjuire whotlior 
the alluvial formation, or any })art of it, oocuj)ies a site idonti liable as having 
once belonged to an estate on which no remission of reyciiuu Jjas been allowed 
in repect of kSucIi site or to a valid lahhiraj tenure. If the whole formation 
occu]>y such a site, the Collector shall take no further ]>rooeodings. 

2. If, on t]i(j other liand, the formation, or any purt of it, does not occupy 
a site so idontitiable, the Collector shall next ]jroceed to consider whether such 
formation, or such part of it, comes projierly nmior iluj dcscrijition contained in 
clause 3, si'ction 4, Uegulation XI of 1823. If lio tiud that it docs, he should 
at once proceed to take possession under the authority conveyed by section 3, 
Jlcngal Act IV of ISOH, which niodilics Act TX of lS t7 as regards islands. 

3. TJiis should be done in the usual na,tive method, vh.^ by erecting a long 
bamboo on the land in the presence of some of the chowkidars or chief inhabi- 
tants of the neigliboui’ing villages. A proceeding sliould bo recorded on tho 
spot by tho ollicer taking jiossiissioii, and sliould lie attested by witnesses. This 
proceeding sliould contain as exact a stateiuout of tlio position and area of the 
land as can be made with compass bearings of cons])icuous objects on tho 
mainland. 

4. Possession assumed under Tlulc 2 should l)o merely bunporary until it 
lias been ascertained wbetbor or not tho channel round tho island is fordable 
throughout tlio year. If the channel be found to be not so fordable, tho land 
shouhl be considered the property of Cfovernnient/aud should bo assessed and 
settled. 

5. Tn every succeeding year, up to the *11010 when tho island may corao 
nndcr settlement, empiiry should bo made at tho mid of tho niiny soasoii into 
its condition, and tho rights of Government j*e-avSsei*tod wdicriivci* iiceessary. 

0. A register of such caso.s should be kept in Iho form given iu Appendix 
Xo. 6, 

7. Ill these cases the proprietary riglit being vested in Government, no 
party can have any right to engage. Should any person, however, acting in 
good faith, have broken uj) tho soil, Jiis jn-ioi* occupancy may bo taken into 
considoi^ation. 

Increments to estates^ the pnroperty of the owners of the estates, 

8. Land gained by gradual accession, whether from tho recess of a river 
or of the sea, is, under section IV, licgulation Xl of 1825, to be considered an 
increment to the tenure of tho pei’son to whoso land or estate it is thus annexed ; 
but, as mentioned in that section, such land is liable to assessment to the public 
revenue lo which it may bo liable under tho provisions of Rcgnhition TI of 1819 
or of any other law in force, i. c., it is liable to assessment “ in the same manner 
as other unsettled niehals,” and the reveuiio assessed belongs to Govorument 
{vide clauses I and 2, section 3, Regulation If of 181‘J). 

9. Act TX of 18 17 laid down— 

‘ that no measaves shall horcaftor bo taken for the assossuiciit of bucU lauds * * # ’ 

♦ except niidor tho provisions of this Act.” 

Section III of the Act is as follows : — 

“ It shall bo lawful for tho Govornmont of Bengal, in all districts, or parts of districts 
of which a rovonuo survey may havo been or may hereafter be completed and approved by 
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Caorcrntncnt, to direct from time to time, whenever ten years from the approval of any such 
survey Bhall linvo evpircd, a now survey of lauds on tho banks of rivers and on tho shores of 
the sea, in oi-dor to aseortaiu the changes that may have taken place since tho date of tho 
last previous survey, and to cansi) now maps to bo matlo ac/oordiug to such now survey.” 

Section 5 provides for deductions from the sudder jama to bo made on ac- 
count of land which, such new maps show to have been washed away; and 
section 6 for assessments on land which such new maps show to have been added 
to estates. , 

10. In connection with tho surveys of the lands on tho banks of the Ganged 
andMegnain tho Furreedpore, Dacca, and other districts in 1877 and tho follow- 
ing years, much discussion has taken place as to the proper constraction of this 
Act, and the action to be taken under it. It has boon decided that land which 
can be proved to have rc-f()rn»cd on a site which was formerly occupied by land 
included in the Permanent Sottloment is not liable to assessment as having been 
** added” to the estate in the sense of section 0 of the Act, even though tho 
maps of the last pre(!cding survey may show that tho site was covered with 

'rkfoppiliaitr 

11. On the otner uhuu, .,»v. 

than it was at the time of the settlement (in consequence of ciiliivion jiurji^^ 
tiiken place in other parts of the estate) will not exempt the settlement-holder 
from the liability to assessment on any particuhir plot of land which a compari- 
son of tho maps shows to liave been “ added to tho estate” since the last survey, 

• OovcTnmont order No 2917, ho can prove that sueh land has actually re-formed 

piralfra^h 8 Novomber 1878, on the very site of land which existed and was included 
‘ in tlie Permanent Sottlcuient of tho estate. The Govern- 

ment order* puts tho case tlius : — 

• 

It appears to tho Limtouant -Governor that, as Government is now bound to leavo alono 
all lands tliJit the zemindars can shovr to havo lioeii within tho limits of thoir original estatos, 
80 long as they have kept tlicir proprfotary title alive by paying the Government revonuo 
thereon, Oovornrnont may very fairly insist on assessing all lands added to the original estato 
by accretion from tho river bod or tho sea. Tho natural presumption is tliat newly formed 
land is a gain from the public domain, and, as such, is liable to asKeasment. But it is open 
to any zemindar to show that it is really a ro-formation, and if this i.s proved, or if the Ke- 
vCnuo oflBcers theinselvea have reason to believe tlie land to be a re-forniation of revonuo- 
paying land, they are bound to leave it alono. It is a corollary of this principle that zemindars 
cannot bo forced ro take abatements on account of diluvion: Government has no power 
practically to confiscate their prospective rights to rQ-formation.” 

12. The rules that have been laid down for the conduct of this dearah 
.fiurvey, with the approval of Govertiment, arc annexed to this section, as they ’ 
will serve as a guide in similar operations ; but whenever such savveys arc to be 
undertaken, the first st(!p should be to obtain instructions from the Board in the 
shape of a set of rules for the guidance of the offujors concemod. If the rules 
now published arc wholly applicable, they can be adopted with tho Board’s sanc- 
tion ; otherwise such modifications may be proposed to the Board as the circum- 
stances of each siirvey require. 

^ 13. Rules 12, 14, 18 and 10 of tho annexed set embody important prin- 

ciples, which will B}>ply to all such survoys and re-settlements. 

14. In effecting the settlement of alluvial land with the jiroprictor of a 
teuLporanly-seitled estate {see Act XXXI of 1858), the settloment officer should* 
with his consent and with the consent of the Board of Revenue, incorporate tho , 
assessment of tho increment with that of the parant estate, taking one re vised 
ft^a^ment for the amalgamated revenue of the whole as an integral estate. 

iJi j enlate l>e permanently settled, or if, in the case of a temporarily- 

settled estate, either the propriptor or the Board decline to assent to the course 
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above prescribed, the increment must bo assessed as a distinct estate, and be 
thenceforward held separately liable for the revenue assessed upon it. 

15. If the alluvion is formed into a separate now estate, the settlement 
officer must take special care that the boundary between the alluvion and the 
settled estate is accurately mapped and recorded in the settlement proceedings, 
so as to preclude all future doubt or dispute on the subject. 

16. Should the alluvion have accreted to a dependent tenure, the dependent 
tenure>holder is entitled, on payment of a fair increase* of rent to his superior 
landlord, to hold the accretion for the term of his engagement. The settlement 
officer is required by section 2, Act XXXI of 1858, to ase'ertain and record, ac* 
cording to the rules prescribed by Regulation VII of 1822, the rights of any 
under-tenant in any alluvial land, but the settlement officer should treat with 
the superior landlord as the party responsible for the Government share of the 
rent. Should the zemindar prove recusant, the settlement may be made with 
the under-tenant, or the lands be held under direct management, or let in farm 
and treated as a separate estate, as may be most exf^edient. 


INSTRUCTIONS FOR DEARAH SURVEV AND SETTLEMENTS. 

Survey — (referred to in clause 12 above). 

J.— -The object of Llio present tltMirali survey is to identify on the j^round the line which 
CJbieci of Biirvrv. shown in the maps t>f the previous rovenuo survey as the line of 

eontract Ijotwoen the land and tlie river, which will be hero called 

the nnter live. 

Where the river has cut away lands since the previous survey, this line will fall in water, 
and the old boundaries of villa^jes, as shown by the previous maps to have existed between it 
and the present hjuik of the river, cannot tlioreforo he rclaul jii the ground, but they must 
be shown in the now map by red dotted linos. 

Where, on the other hand, the river has rooedod from its former course, this outer line 
will full in laud, and the Deputy ('Jollector will have to riday it on the ground. 

IT, — As much of the land shown in the previous survey maps has been subjected to fluvial 
Bane Hue action since those maps were luade, it will be impossible to relay 

th(' outer line without start tug the present survey from a base line 
on land which has not been subject to fluvial action since the last survey, on which base line 
must be cort.aiu points which are iiiLmistakably idontiflablo with points shown on the maps 
of the last survey. But. the Dojmty Collector wdll he careful to ftx his base line os near as he 
can to the said outer line, pr(»vided tlmt one base line shall bo on land which has not been 
affected by fluvial action since the Inst survey, and which appears to be reasonably safe from 
being so affected for some years. 

III. — In making surveys in distends where a prcviou.s .survey has left permanent boundary 
. murks, the Deputy Collector will connect his survey with the 

^ nearest bonndary jiillars shown in the professional maps. But in 
surveying in disiriets such as Tipperah, where there are no such 
boundary pillars, the Deputy Collector wdll have to find out his own starting points. He 
should connect his survey with some existing mark of the great trigonometrical survey pillar 
or some other permanent i>oint ; any information rcMpiircd to enable him to do so will no doubt 
be supplied from the Surveyor- Conerars Office on the upplieation of the Collector. 

IV. — The Deputy Collector will issne detailed instructions to his surveyors and amine for 

Deputy CoUocior to dc of villi«M between the ba*e 

tsflea instructlouB to aroins. outer lino as may ho necessary for relaying the latter j for 

1 estiiig the accuracy of tlic work done on the field, and the agree- 
ment of the boundaries relaid with tliose shown in the maps from which they are relaid j for 
surveying the accretions, and for showing them on the now maps, which will, of course, con- 
tain the base line by which they can be connected with the old maps as well as the outer line. 

, V.— The now maps so prepared will show at what places diluvion or accretion has oc- 

_ ^ .. . enrred sinoo the last survey. As regards diluvion, the Deputy Cofl- 

of dSSSiMif ** Moertainmont ^j]j iia^o to take no further steps while in the field ; but as 

regards alluvion he will have to lay down <m the ground the line 
of contact between the land and the river as it existed at the previous survey. He will pro- 
oaed to do this in tho following manner. 


(Vmncction of survey 
previous surveys. 
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VI. — The Deputy Oolleotor’s map will ahow him where the bonnclary between any two 

. villages struck the river at the time of the last survey. He wilt 
oUUuvfiSr fix the position of every snch striking point by its bearing and dis- 

‘ ’ tance from any two of his survey stations, and will demarcate it 

on tlie ground. Ho will then canse to bo rolaid on the gronnd the outer boundaries of villages 
from point to point. This will be done from thak maps. If in any case ilic thakbnst and the 
professiotial maps are found to dis.agroo, the Deputy Collector will show t he disagreement in his 
map, but will accept the bonndai'y obtained from the professional map to he correct. If the 
Deputy Collector should re^^uirc tho data of tlu* t>riginal professional survey of any village 
boundaries, in oases of material disagreement between the thak and professional maps, the 
Collector should apply for them frotn tlie Oifice of the Superintendent of Revenue Surveys. 

VII. — Uj) to this point tho duty of the Doputy Colloctoi* will have been to relay on the 

ground the bonndnrioa exactly as t hey arc slumm in the maps of 

the previous survey without any reVercnco to possession os now 
to bt* reloid aecordinir to ma ns - ^ i i i ^ i 

without rolVrenpf to posBoasion. found to exist. Unt when he fomo.«5 to the new lands, lands 
formed by tho recession of the river since tho previous survey, he 
must demarcate boundaries imcl ineasiiro according to fiossessiou, us his settlemouts must bo 
made with the parties in possession. 

VI II. — The amiii cmidoycd in the inoasuromont of the alluvial accretion, which is in 

excess of the land shown ill the old maps, will measure separately 
fnewhnds ^ hi dcniarcalion lands which are in possesBum of each septiraio proprietor. 

0 new ftu s. Whf.'n the dimiarcation of buunflarios on such laud is completed, 

the amin will proceed, under section 11 of tho Bengal Survey Act V of 1875, to obtain signa- 
tures of persons who pointed out boundaries to him, tvill i lion submit bis iiriginal map to the 
Deputy Collector, keeping a, co]jy on wliicli to oilier the difff'ront. df'scriptimis of cultivated and 
uncnltivatod lauds, with the mcasuroment of which he will ju’ocecd. The Deputy Collector, 
on receiving the aniiu's map, will }»rooeed, under section 12 of tho Survey Act, before he 
finally confirms the bouudarios shown in tho amin’s majis. 

IX. — 111 order to make tUo present survey useful forfuLiiro purposes, tho Deputy Collector 

will erect pormanent boundary murks along’tho outer line where 
Boundar)’ marks. ^ rillago boundaries struck tlie river at tlie previous survey, and 

and also at sucdi triple junction points between the base lino and the outer Ihie as he considers 
T.ecessary. 

X. — The Deputy Collector will, 'while in camp, ti*y lo mdi/.o from the proprietors of 

estates in a sunimary manner, v, ithout going throngh tho elaborate 
process laid down in tho Jaw (Bengal Act V of 1875), thn costa of 
erecting th(*se pillars. When ho fails to realize saiumorily while 
on the spot, ho will follow iho procediin* laid down in the law, in view of which ho should be 
careful to issue the notice required by section 15 of the Act before erecting any permanant 
boundary marks. 

XT. — In the case of estates which w'oro tho jiroperty ol’ (lovtTnment at the previous sur- 
„ i 4 . . vov, they are in many cases settlement maps prepared subsequent 

the previous revenue survey. survey. Some of thcs<‘ o.siatoH may have twon sold to, or 

permanonily settled W'itli, jwivaro ]>errion8, while others may still 
belong to Government. But w'helher they aro in the hands of (lovernment or of private 
persons, it will be necessary in snch cases lo comjwiro, not tho maps of the previous revenue 
survey, but tho last settleinont maps with tlie prcKout maps, in order to determine the loss or 
gain of hind to bo dealt with by tin* Deputy Collector. Accordingly, when tho Doputy Col- 
lector k about to begin his operationp in any district, he will cull on tVio Collector to furnish 
him with a list of such ripariau or island estates as have l)cen sold by Government or have 
beefi porinancnUy settled since the previous survey, and also such estates as art* at pveseTit 
under temporary settleinont. This list, together with thc^ last settlement maps of such es- 
tates, will be forwarded to tho Deputy Collector, who will consul I them in dealing with the 
alluvions shown in his now inups. 

XIL— The Deputy Gollootor wdll also call on tho Collector to furnish him with a list of ail 
LUtol‘«it»te» known to have whioli are known to have entirely dilnviaied since the previ- 

sinue the previous survey, the name, number and jama of each csiato, and the 
number of the thak and survey maps containing them*. It will 
forwarded to the Deputy Collector, who will examine his maps, anj 
see « any of the lands contained in those estate have re-formed in their original sites, as shown 
in the prevmua survey maps. On meeting with any such case of re-formation, the Deputy 
Uoiieotor will report the fact to the Collector, who will take such steps ns may be necessary. 
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Settlements. 

Xni. — When lliu now map hJiowb ttiai land has been added to tho area of a village since 
the proviooB survey, or (in tho case of an estate formerly the pro- 
cx^?*ma”aworIlintf^ Government which has been sold on a Permanent Settle- 

in fovcc. mont to a private individual after the previous survey under Act 

IX of IHIT took place) since tlio date of such sale, tho Deputy 
Collector shall at unco assess the same according to the rules hi force for assessing alluvial 
increments, and shall rejiort his proceedings to the CoJh'cior for report to tho Board, as re- 
quired by section 6, Act IX of 1847. Provided, liowevcr, that tlie Deputy Collector sWll as- 
sess no accreted land which appears to him to (>ccai)y the site of land which formed part of 
the estate at tho time of tlui setLleuieut^even though such accreted 
.1 existence at tlio time of the previous 

Itoanl of kevenur ^ survey, and may have reformed since that survey was made) unless 

. ‘ tli(j proprietor ahull have abandoned his proprietary right to land 

forming on that site by accepting a deduction from the amount of revenue originally assessed 
on tho estate, on account of the decrease of its urea by dilurion. l*rovided also that the 
Deputy Collector shall assess no land wliieh lias been added to a village of an estate Whiohis 
held under a tomporary settlement of which tho term hps not espii’ed. 

XIV, — Tho Depniy Collector shall imme<liatt‘ly report to the Collector every casein which 

he coiisidcTK (hat lands wliich Inave been added to an estate flinoe 
tlicprcviuna survey should bu left iinassossed in acco^nce with 
“ the first proviso of the preceding rule and shall submit with hia 

rcjiort such maps and papers us shall be necessary to enable the 
Collector to form an opinion on tho case. The Collector shall submit a similar report with 
his own opinion to the Gommissioiicr, who shall pass such orUors as hc[may think proper. 

XV. — No proceedings f<»r assessment need bo taken when the area which has been added 

lm-«udder.Wcaa..Kliou..,c«l l'» wres, mJess suehnrea be more 

not be asHCBtsed. than one- twentieth of the area shown by the previous maps. Thus 

in an estate of which the area is 100 acres by the former survey 
an accretion of 8i.x acres would bo settled, while in an estate of 300 acres an area of 10 acres 
would not be noticed. 

cbUI? hdd"nrpart of XV].— Whoiiever lands v\h'5ch have been accreted on the site of 

to be uBCBiii'd. ^ one estate arc fonnd to be held iti pusBCSsion as part of another 

.1 testate, tlie Deputy Collector shall proceed to assess such lands, and 

B^nl oMkrSr ' <■'> settle them witli the paity iu pessessioit. 

XVII.— When the new majj shows tlial land has been washed away from, or lost to any 
village, he shall cause a notice to be served on the proprietor of 
' Procedure on asccrtainniciiL the estate, iutimaLiug that he is entitled under the law to claim 
ofcEccBBof orea lost louiioa- a deduction frem the suddor jama of his estate if he desires it, 
**Govemmcnt order No. 2006, exidainiiig that if no deduction be now made on account of^ 
dated 9th July 1869, to board the area lost, on tho occasion of the next siu-vey being made the. 
of :^vcnue. ^ area of tho estate as than fouiul to exist will bo compared, not 

Aulruflt IbilO^To present survey, but with the avea 

Board of Revenue. ’ as shown by the survey whicli last lucceded tho present survey. 

Government order No. 29l'7, The notice should also intimate that no claim to deduction from^ 
the Budder iama will be admitted unless it is made within three 

Board of Revenue. 

XVIII.— No deduction shall be made from tho suddor jama unless the zemindar desire ^ 
Optional with aemindar to it j but on receiving an opidioatiou for reduction, the Deputy Col- 
acoept deduction Ihnn eudder lector will make the calculation as provided iu section 5, Act IX 

of 1847, and report the case to the Collector, who will proceed to , 
give effect to tho deduction nuder that section. 

XIX. — It is most important that the survey and settloiaont ^vork sluill go on aimul- * 

. ianeousJy ; but in case tho settlement camicl bo completed in the. 

Bamo soaaon aa the aiu-vey, any cbanKos tukiug place between «b»; . ' 
survey and tho settlement mup w’ill be shown on the former ' rr , 

in the latter. 

XX. — As soon as possible after the close of each field season the Deputy Oollector^^wiD 

Bobmit a fuU report of his proceedings, giving information w to 
siilhf ftrid MWfm.. resnits asoertained, as to ai'ens gained and lost, the amount of 

^ . additioual assessment imposed, and reduction of aodder jama 
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allowed, aud all other points of intorcst. Tho rciwrt, with the Commissioner’s review of it, 
will be submitted to the Board. 

Section XIIL— Re-settlements. 

1. When a detailed settlement of an estate has once been made, it will 
not be necessary in all cases to go tlirougli the same process again on the expira- 
tion of the term of settlcjment, and it ought not to bo necessary in any case in 
which the settlement records and maps have been corrected from time to time so 
as to represent the existing state of things. If, however, at tho first settlement 
thei^e was an undue pidportion of waste, oi' if the estate is one exposed to allu- 
vial action, and if the measurement and settlement records have not been correct- 
ed from time to time so as to represent the existing facts, measurements may be 
called for to ascertain the extent of increased cultivation or of cliauge. 

2. Inquiry should always be made on the expiration of a settlement to test 
the propriety of the e.xisting rents or rates of riuit. If this inquiry shows that 
no change of rents is necessary, <ind no other material change in the condition 
of tho estate has taken place, detailed settlement proceedings need not be gone 
through but a report in the uaut.l form, based on the last settlement, should 
be submitted for orders, unlesss the rc-settlement is one which the Collector 
himself is competent to sanction. 

3. Under section 2, Regulation VTI of 1822, zemindans, farmers, or any 
other malgnzara, holding on after tho expiration of the term of their engage- 
ments, are I’esponsible for the revenue at the rate assessed in the last settlement, 
and cannot be made to pay a higher amount for any period anterior to the service 
on them of a former notice (as provided in clause iJ of the section quoted) re- 
quiring them to engage for Tpaymeiit of such amount. 

4. Where, however, a settlement has fallen in, or is likely to fall in, before 
ariungoments for fresh settlements arc, or can be, completed, tho Collector should, 
if the estate belong to an individual, ordinarily settle it summarily year by year, 
securing n the engagements any inci^ase of revenue which the extension of 
cultivatioin or other enhancement of assets, ascertained by summary inquiry, 
may seem to justify. If the estate be the propeHy of Government, it should, 
as a rule, be taken under khas management, &c. (vide clauses 1 to 4, section I, 
Chapter III of volume I of Doard’s Rulcs^. 

5. When a re-settlement becomes necessary in consequence of the default 
or recusancy of a lessee or on expiry of the lease, any l^*sideTlt cultivators who 
may have been located by him sliould, before the lands are leased to another 
party, be secured in their tenures by the prepaiation of a rent-roll of their lauds 
aftei' the manner of tho original scitlemeiit ; and the circumstances under which 
they were located by the lessee should receive full consideration. But no lessee 
has the right to create tenures extending beyond the term of his own engage- 
ment. 

Section MV.— Cancelment of Leases and Attachment of Farms, 

1. There is no law wldcli sanctions tbo ciiiicelmiuit of a farm during the 
year. The pmciice, however, has long been to cancel a lease at once on tho 
occurrence of a balance, when this course is judged expedient instead of waiting 
Ull the end of the year. It is desimble that this practice should be continued* 
The difficult) presented by the law is met by a clause in the fanner’s kabuliyat 
providing for the voidaiice of the lease on the occurrence of default. A kabuli- 
yat, and, subject to the proviso contained in clause 4, section X, a security bond 
oontwmng this and other requisite stipulations, in the form hereto annexed (Nos. 
7 ana 8), should lie mvambly executed when a lease is granted. 
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2. Mnch must be loft to tho discretion of the Col lector in respect to the 
cancelmcnt of leases. It may sometimes bo expedient to exorcise this power 
immediately on the occurrence of an arrear; but, on the other hand, it may be 
desirable for the interests of tall concerned to give the farmer an opportunity of 
retrieving his position by paying tho balance and providing sufficient guarantees 
against future default. 

3. In regai-d to cases coming under section 4, llegulation JX of 1825, the 
following rule should bo adopted : — If a notilicatiun threatening aunnliueni of 
engagcmeiiis has been issued, and tho lessee fail to make good the arrear within 
the term fixed, then, as soon as tho moiitli of grace allowed by the section cited 
expires, the Collector should declare, by a formal proceeding, that the settlement 
is annulled. Until this is done he is not wairanied in refusing to accept pay- 
ment of the aiTcar by the defaulter. If tlie Collector sliould think proper to 
allow further time for payment, he may suspend tlic order of annulmout. 

Skction XV. — Skttlkmkkt Puocskuinos and ReI'DIM'. 

1. Every settlement sliould be reported as soon as it is completed through 
the proper chauiiel to the sanctioning authority. The report of the officer 
making the settlement will, if possible, be in English in tlic forms given in rule 
3fi, Chapter VI of the Tenancy Act rules, and it will be accoinpaiiied by an 
abstract of the information contained in the settlement proceedings in the form 
given in the Board’s instruction under that rule, and, in the case of resumed 
estates, by tho resumption deerce. When the settlement is of a resumed 
revenue-free estate, and comprises subordinate rent-free tenures, it should be 
certified in the report that the pi'oscribed notices weiie duly issued, and the cases 
disposed of under the provisions of section 5, Regulation IX of 18*25 ; and also, 
in cases in which the scttlomeiifc officers havy upheld such tenures, that copies 
of the decisions were transmitted to the ’Coninnssioncr of Revenue as required 
by section 4, Regulation 111 of 1828. The name of the estatt', its area and 
revenue, the party admitted to engage, the ioj-ni of settlement, and the date 
from which it takes effect, should all be noted on ibe margin of the rejwrt. It 
should also be noticed what arrangements are found existing, or have been made, 
as to tbo dates of payment of instalments of rent and revenue, and whether 
they arc adapted to local agricultural circumstances, such as the number and 
description of ciYips and the period of harvests. 

2. In settlement proceedings and reports wherever the rate of rent pec 
bigha is mentioned, the calculation should always be made on the standard bigha 
of 14,400 square feet in Bengal and in Bebar tbo bigha of the pergunnah aii 
given on the revenue survey 4 inches to the mile maps, the exact extent of which 
should be stated in square yaixis. When it is necessary, in a Bengal settlement, 
to mention any other local siandard than the standard bigha, the equivalent in 
standard Bengal bighas should invariably be given as w'ell in the margin. 

3. Should any objections liavo been made to the sctfle^ent, the reasons 
for rejecting the petitions and for confirming the scttloment should be recorded 
on the back of the English abstract. This abstinct should remain with the , 
record, together with another in tho vernacular. 

4. In repoi*ting for confirmation settlements wliicli have boon carried oat 
by a Deputy Collector, it will be necessary for the Collector to report his own 
opinion in full upon tho question of fairness of tho rents or rates of rent, mode 
of f^ettlement to be adopted, and other important points with special refei^ncer 
to the rules in force. Similarly it will bo incumbent upon the Commissioner in 
all cases to add his own remarks when forwarding tho papei*s for the Boaixl’s 
orders* 
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5. Sefctlcments’of fisheries, whether the property of Government or other- 
wise, may be confirmed as follows, (a) if the settlement is at a jama not above 
Rs. 200, and foi’ a period not exceeding? five years, by the Collector, (6) if at a 
jama not above Rs. 1,000, and for a period not exceeding 10 years, by the Ooni- 
mivssioner, (c) other cases by the Board. Bat the form of report req^nired by 
the foregoing ruh\s in the case of settlements of landed property need not be 
snbmittetl fm* the scttlcnitmt of fisheries. It will l>e sufficient to show in the 
report (1) (he numbei’ of tlio fishery inehal in the towjih, (2) tlic geographical 
limits of the right, (H) the term of Ihe lease, (4) the rent, (5) brief explanation 
of the nature of the fishing the fish caught and the moans used to catch 
them), (0) the position of tlie lessee (r.y.) whether he is himself a fisherman or 
a. speculator who intends tn sublet to tlic Jictunl catcliors of tisli), and (7)’ the 
inode of settlement adopted, whether by sale to the bigliest bidder or otherwise. 

SlieTJOX XVI.— (Jo.VKIKMATfON OF SKTThEMENT. 

1. * When tlie jisscts are ascertained and I't', corded under Chapter X of the 
Tenancy Act, the decisions of the settlement otiicer are appealable to the Special 
Judge, and are not subject to confirmation by the revenue authorities; but the 
confirmation of the revenue authorities is ni'ce.ssa*y to all prticecaliugs which are 
not decisions, a»id to any proceedings subse<pient to the ascertainment of 
amonut of assets such as selection of .sotilement-hohler, amount at which settle- 
ment is to bo made, provision for maintenaucc of the record, term of settlement, 
ho, 

2. The follow iug rules hav'i? been laid down by Government determining 
the authority of rovoniie ofiicers of dilfcreni grades to give final ijonfirmation to 
settlement proceedings not being decisions a|»[)ealal>le to the Special Judge. 

1. In huj>crrt(>.s.sit»ri of proviouH ordtsrs on -the subject, tlio bifuretiHnt-Gom’nor h pleeitted 
order that iImj following tovuimo unUioritios, respect ivoly, shall be competent to Bunctian 
Bettleinent proceedings undor Jtrgulatiou Vll of 1S22 and other laws : — 

1,— .Settlements for ii term nut exceeding live yo«irs of ehurs') 
tJie (.iovorninciit rovetim* assessed on w'hich docs not cx* 

(jcod Hs. providtsl iliaL the settlement is made 

with resident raiyats or others eiilitied to a seltlcmeut, 
and not farmed ... .. . I 

II. — Saramary BeUlcments for one year of estates the re- | 

venue assessed on which iloes not exceed Its, 300, that ^ The Collector, 
is, Huiuitiary extensions for one your of the expiring sot- 
tlcmoiits of such estates i>wirig to detailed euijuirics for a 
rugnlar settlfmciil not being completed ; provided that 
if it is proposed so to extend sneh a settlement fora 

* second your, the sanction of the Comniissiunor wdll be , 
required. J 

III. — All other summary HetLlcmenl.s of estates of which the') 

Government revenuo docs not exceed Its. 5,000 for twe 
yearH or less. 

IV. -R^^gular scTtlernerits of estatcK on which the Government 

revenue assesstal dues not exceed Us. 5,(KX), provided 
that the settlement bo made after detailed enquiry with 
person.^ entitled to BettlcTncnl, or directly wdth the local 
under-tenants and raiyats and that it be not a farming 
settlement (ride Circular order Ko. 5 of July 1878)-*' 
in the case of chur estates only, for not more than ten 
years. 

** Attention is invited to this by which it is iiitcndecb notwithstanding the Tonanoy Ant^ 
.pirQvisious, to totaiu control of sottloinontB in the handB uf the revanite anthorittos* 


The Commissioner of 
the Division. 
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V.— Summary flottlemenis which arc beyond the competency'^ 
of CommiBsionors. I 

VI. — Temporary Bettlemontfl beyond * tho corapetonoyof Com- I Board of Revo- 

miflsionors in which the Government revenue assessed ^ 
does not exceed lls. 25,000. 

VII. — Permanent settleni cuts to which the propricl ors have a , 
statutory ri^lit. J 

2. Temporary settlements in which tho Govornmont rovoimo nsaossod excoeds Rs. 25,000, 
and proposed Permanent Scltlomonts lf> which the proprietors Itavo no statutory right, will 
be reported for tho orders and final sanction of Government. 

2. T1i(3 f4»regoing rules arc .'ip])Ucable it) tho sotUeinont or ^re-sottlemoiit of individual 

estates or parts of estates; hut settlements of whole districts or pei'gnnnaha, or other sub- 
divisious of districts, should be made and ongagemonts tivken snbjef^t to the final approval 
of tlipr Government, of India, to which, through the Govi'rninent of Bengal, the proceedings 
will be I'eportod in dnt* eourso for sneli .apprcival. 

2. Oil tho connriiiatiou of a soltlomont by compottuit authority the Col- 
lector should put the .sottlonient-lioldcvs in possession, if they are not already in 
possession, of l-he ostat(3 or estates settled with i>hein. 

3. All orders passed by any authority regarding settlements will be open 
to appeal according to hiw, and to revision l)y sui>erior authority without appeal, 
unless such ivn’ision by oxociitivo authority is b.arrctl b}'' law. 

4. At the clo.se of every quarten' the (^)llecti)r shall submit to the Com- 
missioner a return* in the form annexed (Appendix form No. 4) of settlements 
sanctioned by him under the ]>reocding rules. Tho Commissioner shall forward 
this return to tho Hoard with another, in }»reeisely (lie same form, of settle- 
ments sanctioned by himself. The return contains specimen entries, showing 
the particulars which .should bo furnishod by the local olHeers. 

6* After the (!ontirniatii)n of tho settleineut of estate has been receiv^ed, 
the estate, whetlier it is f.o be held klias or not, will no longer be shown as ** un- 
der settlement " in Return No. VI 11. • 


APPENDICES. 


No. 1. 

[Ske Section I, Clause 12.] 

Statement showing estates iu the dlstnct of 

to he settled during the gear 18 , n? fit irfiirJi an order for Gorernmenf is «o- 

liciied for surveg and the prejutratlou af a reeard-of-ruffits under section 101 
of Act VIII of 1885, 


Name of 
estate. 


Number 
on revenue 
roll. 


[leveuue. 


Date on which 
present settlement 
expires. 


Particulars to lie 
recorded at smwey 
under section 102. 


* No. XXVIll. 
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'l'':* • -No. 2. ' ■■ ■' 

[Sew Section I, 6i,AnsK 14.] 

ESTIMATE OF ESTABLISHMENTS REQUIRED FOR SETTLEMENT 
WORK TO BE PERFORMED DURING THE YEAR 188 -8 IN 
THE DIVISION OF 


PlHT 1 . — Estates of which the settlement has heen^ nr is eA'i^evted to he, taken in 
hand hvfnre 1st April next. 

Note,— E very e^itaiA* ostiTiaied bi eoiisist of l,lHX> aore.s or more must be shewn soparate- 
lyj all smaller eat at cs may be abewn toyethor, the number of them only, and uot the names, 
being given in (‘olnmn 1. 


1. 

2 . 

3. 

4. 

5. 

t>. 

7. 

8 . 
il 

10 . 
U. 
12. 
13. 
. 14. 


Estates. 

Area in acres. * 

Area already mr asured. 

Area vvliicb. it is proposed to measure in 18 -8 b}- regular es- 

tablishment. 

Ditto by specnal estaldishment in 18 -8 , tniluinn 9. 

Actual expenditure uji to beginning of current year. 

Estimated expenditure of ciirrcMit year 18 -8 

Prc.scnt establialinumt, including coni ingencies. 

Proposed ditto ditto. 

fVriod foi; wliioh recpiired. 

Estimated total cost of settlement. 

E.stimated average cost per acre. 

Estimated incimse of reA^eniie. 

Remarks. 


No. 2A. 

[Sek Section I, Clause 14, p. 35(3 ante,] 

Part 11 . — Estates of which the set Ht'utvnt wilt not bv taken iu hand HU after Dt 

April next. 

Note. — K very estate estimated to ronsiHt of l,uOO acres or more must be shewn se- 
parately; all Hm.aller esiatoH may U* Mhevvn togei her, the number of them only, and not the 
names, being given in coliiirm 1. 

1. Estates. 

2. Ai •ea in acre.s. 

3. Area wbiidi it is proposed to measure in 18 -8 by regular 

establish men t. 

4. Uitb) by special establisliment in column G. 

5. Estimated cx]>enditure of current year. 

6. Proposed establishment, including contingencies. 

7. Period for wliicli required. 

8. Estimated total cost of settlement. 

9. Estimated average cost per acre. 

10. Estimaiod inoroaso of revenue, 

11. Remarks, 
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Kob 3,— r[SBB' SsovioN ni, ClauW! 14, p'. 3®2 mte."] 

acres of 4,840 eauare 


square fset, dr 1,600 square ydmSf inio oifrss 
of 4ifi0 square yards. ' 


'S g 
1? 

Local bighas. 

^-4 

^ C 

B 

S 1 

. '^4 
f -S^ -i 

■| ii' i 

0*330 

38 

12-540 

75 24-750 

0-660 

89 

12-870 

76 26-080 

0-990 

40 

13 200 

77 25-410 

1-320 

41 

13-530 

78 25-740 

1*660 

42 

13-860 

79 26070 

1-980 

43 

14 100 

80 26-400 

2-310 

44 

14-520 

81 26-730 

2-640 

45 

14-850 

82 27-060 

2-970 

46 

15-180 

83 27.390 

3*800 

47 

15-510 

84 27-720 

3-630 

48 

15-840 

85 28-050 

3-960 

49 

16-170 

86 28-380 

4-290 

60 

IG-6(K) 

87 28-710 

4*620 

51 

16 830 

88 29-040 

4-950 

52 

17-160 

89 29-370 

5-280 

53 

17-490 

90 29-700 1 

6-610 

54 

17-820 

91 30-030 1 

5-940 

55 

18-150 

92 30-3GO 1 

6-270 

56 

18-480 

93 30-690 1 

6 600 

67 

18-810 

94 31-020 2 

6-930 

58 

19-140 

95 31*350 2 

7-260 

59 

19-470 

96 31-680 2 

7-590 

GO 

•19-800 1 

97 32-010 2 

7-920 

61 

20-130 j 

98 32-340 2 

8-260 

62 

20-460 1 

99 : 32-670 2 

8-580 

63 

20-790 : 

100 33-0(Kl 2 

8-910 

64 

21-120 j 

200 66-000 2 

9-240 

65 

21 4i;o 

300 99-000 2 

9-570 

06 

21-780 

4( to 132-000 2 

9-900 

67 

22110 

500 ;iG5-0U0 3 

10-230 

68 

23 440 

600. 1 198 000 3 

10-600 

69 

22 770 

7i)0 231 OUO 3 

10-890 

70 

23-100 

800 1 264 000 3 

11-220 

71 

23-430 ' 

900 297-000 3 

11- 550 
11-880 

12- 210 

72 

73 

74 

23-760 ! 

21-090 

21-420 

1,000 330-000 3 

3 

1 3 


yards into Itkal biyhaa of h 
square yar^s. 

rjr^ I T's g '( ! 
Iliil If! si. h 


square feet. 


I? i *8 g 

If! s I 

I ^ S 

I ® Cl : ^ 

III: §11 i 


72-600 I 
75 623 : 


lEi-ili 

38 i 114-950 

39 117-975 

40 121-000 

41 124-025 

42 127-050 

43 130-075 

44 133-100 

45 136-125 

46 139-150 

47 142-175 

48 145-200 

49 148-225 

50 151*250 

51 154-275 

52 157-300 

53 160-325 

54 103-350 

55 166-375 

56 1 169-400 

57 .172-425 

58 1 175-450 

59 U78-475 
GO 181-500 

61 184-525 

62 ; 187-550 

63 . 190-575 

64 1193-600 

65 ,196-625 

66 1 199-650 

67 1202-675 

68 1205-700 

69 1 208-725 

70 211-750 

71 1214-775 

72 j 217-800 

73 ! 220-825 

74 i 223-850 


226-875 

229-900 

232-925 

236-950 

238-975 

242-000 

245-025 

248*050 

251-076 

254-100 

257-126 

260-160 

263-176 

266*200 

269-225 

272-250 

276-275 

278-300 

281-326 

284-350 

287-376 

290-400 

293-425 

296-460 

299-475 

302-500 

605-000 

907-500 

1,210-000 

1,512-500 

1,815-000 

2,117-500 

2,420-000 

2,722-500 

3,025-000 


Table for reducuig acres of 4,840 square yards to highas of 1,600 square yards^ 
applicable to a cottah of 4 cubits of 18 inches to the cubit. 


0 0-0 3-025 6-050 

10 30-250 33-276 36-3(X) 

20 60-500 63-625 66-550 

0 90-760 93-775 96*800 

40 121-000 124*025 127050 
60 161-250 J 64-276 167*300 
60 iai-500 184-626 187-660 
70 211:760 214-775 217-800 
80 245-025 248 050 

90" 2^50| 276-276 276*800 

iobf 802 6 | 600 ll, 816-0(1,100 

flOO m o 700 2,117-5 1,200 
200 207-6 800 2,420-0 1,800 

4Q0 l,ttOt» 900 2,722-6 1,400 
1,000 8,026.0 1,600 


6-050 

9-075 

12-100 

15125 

[ 18-150 

21-175 

36-3(X) 

393*25 

42-360 

45-375 

1 48-400 

61-425 

66-550 

69-575 

72-600 

75-625 

! 78-650 

81-676 

1 96*800 

99-825 

102-850 

105-875 

! 108-900 I 

111-925 

127-050 

130-075 

133-100 

136-125 

139-160 i 

142- 176 

167*300 

160-326 

163-350 

166-376 

' 169-400 

173-425 

187-560 

190-676 

193-600 

196-625 

1 199-650 i 

202-676 

217-800 

220*825 

223-850 

226-875 

, 229-900 

232-925 

248-050 

261-076 

254-100 

257 125 

260-160 

263-176 

276-800 

281-326 

284-360 

287-376 

290-400 

293-425 


24-200 

54-450 

84-700 

114-950 

145-200 

175-450 

205-700 

236-950 

266-200 

296-450 


8,327*611,600 4, 840 0 12,100 6,362 6 2,600 l7,805 0 3,100 
3,630*0 1,700 6,142-6 2,200 ;6, 656-0 2,700 8,167-6 3,200 
3.982-6 1,800 6,445-0 2,300 ‘6,967*6 2,800 8,470-0 3,300 
4,236 0 1,900 6,747-6 2,400 17,260-8 12,900 «, 772-6 3,400 
4,63 7-5 2,000 6,060-0^,600 7-662-6 13>000 9,076 0 8,600 


27*235 

67-475 

87-725 

117-975 

148-225 

178-476 

208-726 

238-975 

269-826. 

299-470 

9,377-6 

9,6800 

9,982-6 

10,285-0 

10,687*5 


An 
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establishment. For oonrespoiideiice about this setttlement. 
Commissioner's letter to Board, No. , dated 


388 
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' No. 5. 

’Extracts from the Hon'hle the Court of Directors' letter No, 6, dated the 

I2th April 1837. 

[See Bengal Gott. Rule 30, Instruction 13, p. 423 
27. With regard to the practice which exists of forming assessments ac- 
cording to the value of the cro])s produced, and not according to the value of 
capabilities of the land — a subject which was noticed by us in our despatch of 
the 15th February 1833 — this is a mode of assessment which we find by the 
proceedings under 'review continues to be observed in many districts in the 
Western Provinces — a practice which, as remarked by Lord William Bentinck 
must act as a check on industry and discoumge cultivation. 

33, You are aware that the practice existed at Bombay and Afadras, as 
well as in Bengal, of making the assessment according to the produce, and not 
according to the value and capabilities of the lands, and that it was stated that 
the revenue could not afford to boar the change contemplated by our instructions 
on this subject. We trust, h(»wcvei\ that this ])racticc is generally discontinued 
at Madras, and Bombay, and that the prohibitory instructions which have from 
time to time been received fnjui us on this subject will be kept in view during 
the progress of the new settlements in the Western Provinces and ultimately, 
put a stop to this veiy objectionable mode of assessment. It is the productive 
power of the land, and not its actual produce, that should be taken as the guide 
in making the assessment. By this mode the boat desorij>tiou of encouragement 
is given to the cultivator to extend cultivation and raise crops immediately beni- 
ficial and profitable to hi nisei f ; and such a system, we have on former occasions 
observed, and are still t)f oj)iuion, would not ultimately be f^und detrimental to 
the interests of the State. 


No. ti. 

Register to be kept of particulars of newly-fovmed islands, 

[Sfir<: Section XII, Clause 6, p. 375 anteJ] 

(1) Serial number ; (2) Name of per^unnah ; (3) Name of river ; (4) Date 
of occupation of island with description of area and bearings ; (5), (6), <ko,, 
Particulars of subsequent yearly enquiries ; (7) Date of settlement. 


No. 7. 

Translation of Kabuliyat to be executed by the farmer of temporarily^settled Estate, 
[See Section XIV, Clause 1, p. 380 ante,] 

To 

The 

I , son of , resident of , pcrgnnnah 

district of , do liercby execute this kabuliyat. 

1 take the farming settlement of mehal 

zillah , Pergunnah , bearing towjih No. 

annual sadar jama of Es. for the term of 

to , on the security of , resident of 


in 

,at8n 
years from 
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I shall collect the rents from the raiyats according to law' and the terms of this 
engagement, and pay the Government revoune kist by kist according to the in- 
stalments noted at foot of this engagement. I shall not sell or cut any trees on 
estate, whether bearing fruits or not ; and if through my negligence any damage 
is done to the estate, I shall be responsible for it. I shall not raise any objec- 
tion to the payment of Government revenue on the score of inundation, drought, 
or any other providential visitation, neither will such objection be granted. I 
shall not raise the rents of the raiyats for the lands* settled with them beyond the 
amounts entered in the settlement jamahandi. But the rents, if any, which I may 
be able to collect from waste lands cultivated through my own exertion will be 
mine until expiry of the lease. In the event of my dying during the coutinu- 
ance of the term of this engagement, the Government shall have power to settle 
the'mehal with any one or with my heirs till the conclusion of the term of the 
original settlement, with the consent of my heirs and surety. I shall file with- 
out any objection during the currency of the lease any papers which the Govern- 
ment may require from me, and any omis§ion to do this shall be dealt with 
according to law. I shall at the end of each year file the measurement chittahs 
of the estate with jama-wasil, talabbakee, and other collection papers which the 
Collector may require from me. The Collector shall have the power to cancel 
the farming lease if I become insolvent or allow my lease to be sold in execution 
of decrees. I agree also to perform the duties of a putwaree of this mchal in 
accordance with such rules as the Board of Revenue may prescribe ; and be it 
known that without the sanction of the Collector I have not the power to 
transfer my rights as a farmer of the estate or sublet it to another, or make 
another a co-sharer with me. To the above effect, subject to the sanction of the 
Board of Revenue, I execute thip kabuliyat. • 


No. 8. 

* Form of Security Bond for Farmers. 

[See Section XIV, Clause 1, p. 380 ante.] 

To 

I ^ , son of , resident of 

, pergunnah , zillah , 

execute this security bond. 

The mehal , situated in zillah , is let in 

farm to resident of on receipt of a kabuliyat from him 

for years from to , at an annual sadar jama of Re. 

I having become acquainted with the particulars set forth in the kabuliyat, 
voluntarily offer myself to be the surety of the farmer, I myself, and on behalf 
of my heirs, do hereby covenant to' hold myself responsible for carrying out the 
provbions contaiued in the said kabuliyat and for the payment of the Government 
revenue. For the fulfilment of these conditions I pledge the undermentioned 
property, which is exclusivoly in my possession and enjoyment. In the event 
of the farmer de&inlting in the payment of Government revenue and infringing 
any of the conditions set forth in the kabuliyat, I myself, my heirs and executors 
will be respousible, and the property pledged may be sold, and the proceeds 
thereof implied to the liquidation of arrears of the Government revenue and 
cesses. > If the farmer happens to die within the term of the settlement, it shall 
be within the oompetenoo of Government to cancel the lease, and settle the 
mehal with any one else. 
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In the event of the estate being settled with the heirs of the farmer, with 
my consent, till the expiration of the term of the original engagement, this 
security bond will remain in force, and I myself, my heirs, and executors, will 
be responsible for the payment of the Government revenue and fulfilment of all 
the conditions set forth in the bond, and shall never be freed from the liability. 
I myself, my heirs, and executors shall have no power to grant, sell, pledge, or 
alienate in any way, directly or indirectly, the undermentioned property till the 
accomplishment of all the conditions set forth in the security bond. Any such 
grants, sales, pledges, and alienations, if made, shall bo null and void. If the 
proceeds of sale of the |ft*operfcy pledged be inadequate to meet the amount due 
by the farmer, Government shall have power to realise it by sale of my other 
movable and immovable property, whether held in my name or benameo. If any 
plea of objections be raised on that account by myself, my heirs and executors, 
they shall be invalid. I myself, my heirs, and executors will not be entitled to 
receive back the security bond during the currency of the farming lease, nor to 
act in contravention of the conditions set forth in it. To this effect I execute 
this security bond. 


Schedule of Projierty. 


No. 9. 

Form of EahuUyai to he used in temporary settlement of estates with owners, 

I take the proprietory sctHcment of for 

years, from 1st April to , at an annual 

net revenue of Rupees , • , subject to the follow- 

ing conditions : — 

Ist — I shall be at liberty to sell, alienate, or transfer the whole or any share 
of the said estate subject to the terms of this settlement ; but I 
sliall remain liable for the revenue assessed thci*eon unless and 
until the transfer is i-egistei’cd under the provisions of Act VII 
(li.c.) of 1876. 

2nd— I bind n»yself to respect the recorded, rights possessed by the raiyats, 
under-tenants, village headmen, and others in the said estate. 

3rd— I will not collect higher rents, than are recorded in the settlement 
papers as fairly demandable from raiyats, nnder-raiyats, and others, 
aud I will pay the aforesaid amount of Governtnent reveuuo kist by 
kist, according to the kistbuiideo noted at the foot of this en- 
gagement. 

At the end of the aforesaid period of settlement, I or my legal repre- 
sentatives shuil have the right to a renewal of the settlement on 
the levenuo that may be fhen fixed. If I do not take the settle- 
ment on the revenue that may be then fixed, I shall be entitled to 
receive malikana at the usual rates. 

I shall not ask for any abatement of revenue in consequence of innn- 
daiion, drought, or any other calamities of the season, nor shall 
such requests, if preferred, be listened to. 

If any waste lands in the estate be brought under cultivation through 
my exertions, my right to receive the rents derivable therefrom 
without any increase of revenue will continue during the pendency 
of this settlement. 
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”I shall submit any papers that may be from time to time called for 
from me by Government, and will observe any instractions laid 
ddwn by the Board of Bievenue for performance of the duties of 
patwaree and for the maintoDance and correction of the survey and 
settlement records without any objection, so long as this lease con- 
tinues in force. If I do not do so, the provisions of the law bear- 
ing on the matter will be resorted to to enforce compliance with 
the aforesaid reqaiaition. 

8^^— This settlement has been made with mo in anticipation of, and subject 
to, the sanction of the superior revenue authorities, whose order% 
if any, will be carried out by mo with effect from the commence- 
ment of this lease. The settlement will not be valid unless it is 
* sanctioned by such authorities or if it is set aside by them. 

Neither I, nor my heirs or representatives shall bo at liberty to raise 
any objection to the remeasurement of the estate and reassessment 
of the revenue of the same a^ter this settlement has expired.— 
(Vide Circular Order No. 3 of April 1887.) 


Schedule of Kists, 


No. 10. 


I . — Fomn of KahiJiyat of a Cultivator having a right of possession at afUeed 
rent or rate of rent. 

This is the kabuliyat executed by . 

a raiyat of mouzah , 

in mehal • , 

in pergunnah , 

zillah , 

holding a permanent right at fixed rent under the following conditions ; — 

In accordance with* 


• [Hero enter whether the 
rent payable on the holding has 
been determined in the coarse 

of settlement proceedings, by my Iioldinff COnSlSts of bifirhas 

a decision of court, by inutual 

agreement, or otherwise. j (equal to acres) 

of land of the several descriptions enumerated below. 
The boundaries of each plot of land comprised in my holding are given on the 
back of this kabuliyat. The jama of the aforesaid holding has been ascertained 
to be, and is confirmed at Rs. . I bind myself to pay this 

jama year by year to the person entitled to receive the rents of the mehal, 
according to the instalments specified at foot, and in return I will obtain a 
receipt for every sum paid as rent to such person as aforesaid. 

1 possess a right of permanent occupation in the lands now held by me at 
the rent specified in this kabuliyat. No one has power to evict mo from such 

Ti.., g . ouhance my rent on account of snqh 

to be included or excluded, ac*. lands, BO long as I duly pay my rent. [I am entitled to 
cording to custom. fruits of existing trees, or of such 

trees as may be planted by me in future, within the area of my present holding. 

T have also a right to cut or sell every tree planted and reared by myself, or by^ 
my ancestors, on my present holding.] The rights declared by my pottah to 
vest in me will devolve on my heirs at my death. 
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Schedule. 

Descriptiou of land. 

Area in bighas. 

Rate per bigha. 

Rent. 

Instalments in which rent is payable. 

Total area. . 

Total rent. 

Detail of Plots of Land comprised in the holding to which this Kahuliyat relates. 

1. Number of plot according to settlement chitta. 

Boundary- 

2. North. 

3. West. 

4. South. 

5. East. 

6. Kind of land. 

7. Rate per bigha. 

8. Rent of plot. 


No. 11. 

TI.^Forni of Kabaliyat of a cultivator having a right of occupancy. 
This is the kahuliyat executed by 
a raiyat having a right of occupancy in mouzah 
in mehal 

in perguunah * 

zillah 

under the following conditions i— 

In accordance witli • 


• [Here enter whether the 
rent payable on the boldinfr has 
been determined in the oonret! 
of aettlement proceedinpe, by 
deoitlonof a court, by mutual 

Agreement, or otherwise.] my holding consists of bighas 

(equal to acres) of land of 

the several descriptions enumerated below. The boundaries of each plot of 
land comprised in my holding are given on the back of this kahuliyat. The 
jama of the aforesaid holding has been fixed at Rs. 

I hind myself to pay this jama year by year until it is altered in accordance 
with the law, according to the instalments specified at foot, to the person entitled 
to receive the rents of the mehal, and in return I will obtain a receipt for every 
sum paid as rent to such person as aforesaid. 

I possess a right of occupancy in the lands now held by me. Neither the 
The pMwge within braoketE Government nor the person with whom a settlement of 
included or ndudod, ac- the mehal may have been made has power to evict me 
cwdtagtucuetGiu. from such lands at will. My rent may be enhanced^ 

accordance with the provisions of the law relating to such enhancement, 
not otherR'ise. [I am entitled to take and enjoy ‘the fruits of existing trees, 
Or of such trees as may be planted by me in future, within the area of my 
ppomit holdingi] The rights declared by my pottab to Test in me will devolvs 

on my heirs at my death. n ^ ^ 
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StkOmkilMMfil >4 Plot* of 

KdbvAiya^ *oloie» (the same as at foot of form Ao. m). 


No. 12. 

IIL-Form of Kabaliyat of a Caltioator ,wt knom, to possess a right of oow/pom. 

1*hiB is the kabuliyat executed by 
araiyatof 
mouzah ^ 
in mehal 
in pergunnab 
*zillah 

under the following conditions 

In accordance wit^ • 


• • [Here enter whether the 
rent payehle on the holding 
has been determined In the 
coarse of settlement proceed- 
Inge, by decision of a court, ^ by 
mutual I 


wiso.J 


r UWAaavAi va a* 

agreement^ or othor- 


my holding consirts of 
of land of the several deecnptions ennmerated 

plot of land comprised in my holdxjig are given on the ^]^enLX. 

^ i- •< ss s:.‘r trSH? *” 

ments specified ?,t foot, till it is altered in accordance “with the law. 

NeWafo anA rfrfoil of Plots of Land 

Kabuliyat relates (the same as at foot of form Ho. li). 


No. 13. 

Form of Kabuliyat to be e^cuted by Malgoozars in Gooe^t Estates. 

I . resident (ralyat,under.le^nt. or vUl^headmau^^^ 

case may be) of Government Estate 'ulp^nt ST the said Government 

this enU-»t. 1 the 

estate, measuring bighas * at a net annual jama of Rs. 

"“%*~¥hfyhUconveyedX^^^^^^ 

ear as hereinafter defined ; and 1 hindmyself ° ^ jj,g_ the 

sessed by the raiyate, under-tenants, viilage-headman, as the case may De, m n a 

^ 3!**^Will collect the rents from the “ the ‘i^Se^ 

and pay the Government revenue, kist by kist, ac on the score 

notedat the foot of this engagement 5 viritition ; nor will such 

of drought and inundation or any other ^o collect from 

oy>imol be allowed. But the rents, if 

waste lands in the estate will be mine until c „ lease any papers 

. 4. I will file without objection during the cuw 

which the Collector may require from me. If I do no , 
power to' take action against me according to law. 

> 50 
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5. I will not be able to transfer by private or pnblio sale or mortgage, the 
settlement rights conveyed to me under this lease, nor will I be able to sub- 
let the estate. 

6. I will not sell or cut any trees on the estate whether bearing fruit or 
not ,* and if through my fault any damage is done to the estate, I will hold myself 
responsible for it. 

7. On the expiry Of the term of the settlement 1 shall have, as of right, 
the option of accepting*the new settlement subject to such revised jama as may 
then be imposed ; but failing this acceptance, my right and interest as lessee 
will entirely cease, and the Collector will be at liberty to make with others any 
fresh arrangement that may appear advisable. 

8. The Collector will have power to annul my lease and to re-enter on 
direct possession of the estate at once in the event of the rights conveyed to me 
under this engagement being transferred by sale in execution of decree or othor 
order of the Civil Court. 

9. lu the event of my dying during the continuance of the term of this 
engagement, the lease shall no*t lapse, but shall devolve upon my heir for the 
remaining period of the original engagement. 

Schedule of Kists, 


Feom of Teru — See Section III, Clause 21, p. 3(13 ante. 
No. 14. 

Terij Asaamtwar of viouzah chuJela pergunnah zilla 
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FoBH or Ainu’s finjil bepobt— ses Seotiob ni, Cuuse 21, p. 363 ani «. 

No. 15.* 

1. Date of appointment and of arrival at the estate. 

2. The boundaries of the estate ; mention disputed boundaries if any. 

3. System of measurement follovred, whether by acres or bighas; if by 
bighas, mention exact size of the bigha in square yards, also number of haths 
to the laggi ; and whether the length of the laggi is disputed, whether the mea* 
suremeut was conducted by pole or chain, by plain table, or compass or other- 
wise ; compare area resulting from measuroment with results of any previous 
survey. 

4. ^ Description of land comprised in the estate, whether high or low, poor 
or richj or jungle ; describe also the classification of land known to the villagers, 
^ving vernacular names and description. 

5. Mention of holdings claimed rent-free, their extent, and character, 

6. Land not fit to be assessed. 

7. Date of completion of survey and of filling survey papers and maps. 

8. Average number of acres measured daily. 

9. Average cost of measurement in acre. 

10. Explanation when necessary of deficient outturn of work per day or 
of excessive cost. 

11. Mention how much of the measurement was tested, by whom, and re- 
sults of testing. 


* In this form no mention of rates and status of raiyats has been made. These are 
subjects for the settlement officer’s enquiry. The amins should not be allowed to ever enquire 
into them. Their remarks on these points are of no value and the permission to enquire only 
opens a door to bribery. 
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The headings of the crop statements must be changed to suit the local 
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lEbules of the Local Government bearing on this Chapter mth 
Boai'd’s instructions. 

Under the powers conferred by section 189, the Local Government has 
framed the following rules to regulate the procedure to be followed by the Re- 
venue officer in discharge of the duty imposed upon him by the provisions of 
this Chapter : 

General. 

1. In candying out the following rules Rcvenue-olfiders shall have regard 
to the instructions of the Board of Revenue for tha guidance of Revenue-offi- 
cers, so far as such instructions arc consistent with the rules herein prescribed 
under Act Vlli 1885. 

2. Except wlicrc otherwise provided for by law or by these rules, all nro- 
ceedings and orders of Revenue-officers, passed in the discliarge of any aRty 
imposed upon them by or under this Act, shall be subject to the supervision and 
control of the Board of Revenue ; and the orders of each Revenue-officer under 
this Act j^all be subject to the supervision and control of the Revenue-officers 
to whom he may be declared by the Board of Revenue to bo, for the purposes of 
the Act, subordinate. 

The Collector and the Commissioner in whose jurisdiction operations under 
these rules are in ])rogrcss shall be entitled to inform themselves of the nature 
and pi'ogress of such operations. 

Boa rtVs mdruct ions. 

Under thii^ riilo tissistunt Supcuiutcudents of tl 3 sarvey dopartment appointed to be 
revenue otticers arc\leolar('d bo subordiiiuto lo R'p ty Superinteudouts of the Survey Do- 
partmout appointed to be revenue oflicers. Asbistan settlement officers arc declared to bo 
sabordiuate to Settlement Officers and »Settlemciit Oitiiers are declai-ed to bo gubordiuate to 
the Director of the Agricullural Department us reiuvs- 'uting the Hoard of Bevenue or to the 
Commissioner, or Collector us the Hoard shall in each ( Usc direct. 

3. Whore no other mode of service of notice is proscribed by the Tenancy 
Act or by these rules, service shall be effected in the maunoi* prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure, if the 
notice is addressed to only one pei'soii, and if it is addressed to a number of per- 
sons occupying or owning laud in tlid same village, the notice shall be served by 
proclamation and beat of drum, and by posting it in the presence of not less than 
two persons on some conspicuous place in the village, and also by fixing it up in 
the village office, if any, where the rent is usually paid. 

CHAPTER VI,— Record of Riouts and Settlement op Rents. 

Powers of Revenue^ojjicers. — Section 189. 

1. Revenue- officers appointed to ho settlement-officers or Assistant Settle- 
ment-officers for the piiq)oso of making surveys, records of rights, settlement 
of rents, determination of proprietors* private lands, and such like proceedings, 
or any one or more of them under the Tenancy Act, are hereby vested with all 

^ powers exercised by a Civil Court in the trial of suits, and with the powers men- 
tioned in section 189 (1) (a), (b) and (c) of the Tenancy Act, VIII of 1885, 

2. Deputy Superintendents of Survey and Assistant Superintendents of 
Survey employed in operations under these rules are hereby declared to be Re- 
venue-officers for the purposes of performing any duty imposed upon them by 
these rules, or by instructions, consistent with these rules, issued by the Board 
of Bevenue. They are hereby vested with the powers specified in section 189 
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(h), provided that an Assistant Superintendent shall- not exercise the powers ves- 
ted in a Superinleudeut under the Bengal Survey Act. 

Procedure for Cadastral Survey and liecord of Rights, 

3, The following processt's will ordinarily be comprised in a cadastral 
survey, record of rights, and sottlcment of rents : — 

1. — Deniafcation of boundaries. 

II.— Measurement. 

III. — Testing of measurement. 

IV. — Record of rents and rights. 

V, — Determination of fair rents on application, and, in certain cases, 
without application, of parties. 

0 JDomrcaf'ion of Btnindarus before Cadastral Survey. 

4 The demarcation of village boundaries shall be carried out in accordance 
with the detinition of a village given in sertion 8 (10), and the boundary accord- 
ing to possession, where ditiVrent from that doniareated as above, shall also be 
shown on the map. 

JU)itrd*s lustrurtiifu under Rule 4. 

(a) Detailed instnicrloii^ for the doinnrcat ion of boiindftriois of villages, estates, and 
teiiTire.s W'ill be fouml in tln.< cliMjnor <»n ^ . in th*- Board’s rules. It is to be remenrihored 

that all tin* powcM'H wbicli iiiu\ be f‘\^'T^-i^(*<l In ('olleeiors oiid Sii|»criideTuIentH of Survey 
nudor tlio Bengal Surv(‘y Aei Y of ls7o lunx In* oM'rci.'.f'd by Ueveime Offieers ap|K)i?)t(jd to bo 
8ettloiTieutorAHsit5r.ini Settleuient t)ilieer« uinb*!* Bulo I, tllin])t<*r \i of tlie Tommey Act 
Kulea, and that I)opu<y and ni Suj»< rinti r.dents of tluj Survey T.)ej>urt meut employed in 

any operations UTub>r Mie.<e rules ;n(' vesttd uiih .-siieli powers as may be exercised by Superiu* 
tondentB and AssMiunt Snpenmeiuhuis of Survey umhu- tin* Survey Act. These powers 
are, however, evertusuldo by \iriue of (he Touaiiey .Act, and not of the Survey Act, so that 
it 1,<; the Tonnney Aei, ami iioi i In* Survey Act which luufit be quoted and relied upon os the 
authority for nil ))roclJuni»tioijK, jir*K*et*iiiiigri and orders in surv'ey or other operations con- 
ducted under f’liajtter X of the Ti*n:nu‘\ Act. IVogre-s*} re])ortH of deinarcutioDs and cadastnU 
work of record of rights and riwttlouicnr of roiu^ Hhould be submitted in form Noa. 14 to 16 
which aro as follows : 

14 . 

^Staiemcni of progress in demmration irml -^see Rule 4, Chapter VI, Tenancy Act 
Rules, Board's lust ruci ions. 
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5. Boundaiy pillars of a pormanent nature shall be erected at every point 
where the boundaries of three or more villages meet, and may be erected wher- 
ever the I’ovenue officer considers it necessary to define by pillars the boundaries 
of estates or tenures, or of lands which have been the subject of dispute. 

BoanVa instructions under Buie 5. 

(a) When the Bnrrey is condneted by a professional party and in important snrroys 
oondneted by non-professiona'i parties also, stone pillars shoiilrl be ereci,od at tri-jnnetion 
points, viz., where the boundaries of three villapfo.s moot, ns well as at dispated village 
boundary points, and may be eroded in define the bonndaries of estates and lemireH in ex- 
ceptional cases wJiere tho* Settlement Offioer eoiisiders them nec.i isaiy. The cost of such 
pillars will be treated as part of tiie general expenses of tho survey ai d record of rights. 

(b) . Theodolite stations in tho interior of vilhiges need not be p ■nnaneiitly marked, and 
only such transverse stations on the village boundary lino need bo per naucnlly marked as the 
Deputy Superintendent of Survey may think necessary. 

(c) . Temporary marks, meant to serve some iimnedialo purpi >c, need not be of costly 
natenal. Tho zemindars and liead raiyats shoiilil be called upon to c 'ect tliom, and, in case 
they fail to comply, the marks must bo erected and paid for. 

(d) . No officer engaged in survey or settlement operations is entitled to demand any 
labour or materials free of cost. 


Measurement. 

6. A field map of evoiy village .shall be prepared. It shall show the boun- 
daries of every field separately a.sses.sed to rent, or of such plot of land as the 
instructions of the Board of Revenue for giving effect to tliese rules may lay 
down. 

7. A field register or khasra shall be prepared at the time of survey in tho 
following form, or such sirnijar form as the Board of Revenue may direct. 

8. In preparing the khasra and khatiaii, officfM’.s shall be guided by such 
instructions, consistent with these, I'ules, as the Board of Revenue may issue for 
the purpose for giving effect to these rules. 


(See Table next page.) 



Number. 
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Name of ostato or share of oatato. 
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with parentage, oasto and residence. 
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and residence. 
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I Area in village bigha of haths ^ 
i to tlib laggi. 

I Method of irrigation. oo 

Non -irrigated. ^ 
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The following instructions for the preparation of the khasra are prescribed 
by the Board under the preceding rule : — 

1. When the survey is boinj^ made by the Survey Department, the officers of the Depart- 
ment will record areas of holdings, facts of undisputed possession and occupation of crops 
grown, of irrigation ; they will not record the amounts of rentals of holdings, nor deal with 
any questions of right or status. Such (pioai.ions will be enquired into and determined by the 
Settlement Officers alone. Similarly, wiien both the survey nnd settlement are carried on 
under the Buiwrviaion of the Settlement Officer, the amins wdl not be permitted to record 
amounts of rentals nor to make entries n^garding the statue of tenants. These matters must 
be recorded under these rules by the Settlement, Officer liimstdf or in hi.s immediate presence. 

2. When the measnrernvnt is made with chain and eoinpass or with plane table, column 
6 will be Bub-divided, tliua-- 


Column C. 



(1 

h 0 

it 

e 

.f 

1. 

I.-*-When with 
compSHE. 

Bearings of 
plot. 

Measure of i 

Measure of 
, caeli t'rcmith 
^*1 taken. | 

_ - .i 

Mean 

hreudth and 
(luvi-tiou. i 

Aren. 

i 

1 

Il.-When with i 
plane t&biu. 

I North 

1 length. 

1 

South 
. longth. 

' Kast length, j West length, ' 

Mean. 

Area. 


8. The unit of mea.sureinent w’ill bo a field or ilie smallest plot separately as8e,'»spd to 
rent under evisting arrangomenh in f/ccupioicy of the same 
lut ormeasuremen raiyift. It is only the raiyuts and the Inndlorfls or tlieir agents 

themselves w'ho can point out on Oie spot whsil area corntitiitcs a fitdd, and the boundaries 
thereof ; and tlie amin mast survey and i^ap sicparately every plot wliioh is point, tjd out to him 
as a separate field, liowcver small it may be, and though two such fi('hl.s are enutiguous and 
beTong to the same occupant, provided they an» separately n.^scssed. It will often be found 
that what is pointed out as one Ivitta contains several aub-divi-sions made by kiyaris or ails for 
the purposes of irrigation or of cultivation. In cases of this kirul such sub-divisions or fields 
need not be soiHxrately measured. 


[1 (6 JJ Z In this column will be entered the name of the occupant 

of one field on each of the four sides of the field 8urvev<*<l. It will not be enough to enter 
east of the preceding field” (number K'dhi purab}^. The boumhiries shonld bo given as 
follows 


North ... ... ... ... A B’b field. 

Soutlj ... ... ... ... C D’s „ 

East ... ... ... ... E Fb „ 

West ... ... ... ... This raiyat's field number 

BO and so. 


4. Khaara column 2. Name of estate nr share of estate .— the village contain more than 
one mehal or estate, the name of the mobal or estate to w^hich the field belongs will be entered 
in this column. 

6. If the mohalor estate has been divi'htd by regular batwara or by private partition, the 
name of the patti to which each field belongs should be also nntored in this column. 

6. When a dispute arises as to the patti or moluil to wliich a field belongs, the amin will 
note the parlwmlars of the dispute in his dispute list, ami proceed wiili the measurementi 
leaving the column for the disputed entry blank to be afterwards filled up when the dispute 
has boon settled by the Settlement Officer. 

7. Khasra rol-amn 3. Name of the propi'ietor and landlord with parentage and estate . — In 
Nvme of proprietor to he *'***’ column will appear name of the proprietor, his fatheris 

cffitewd. name, caste, rosidence, and if the proprietor has mortgaged his 

and tonuie-kolders, eliare or let it in farm, the name of the mortgagee or farmer will 
also appear in it. 
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8k In case the proprietore, mortgagees and tennre-holders are eo snmerons that their 
miinos oaiinot ho conveniently entered in column 3, only the 
Xames of what proprietors to names of the person to horn rent is immediately payable and of 
f^rlSl*”^**** ^ principal proprietor need bo entered, a roferenoe being made 

' to the entries in iho khewut, which show the names of all other 

landlords. 

9. The names of owners of land held revenue-free from Government should likewiso be 

Lahhinddars shown in column S, but the names of holders of lands claimed to 

be held rent-free from proprietorij should not be shown in it. 
The latter will bo etiiorcd in colnmn 4, and tlieir rent will be entered as zero. The rate of 
rent paid by the tenants of the latter lakhirajdars should be shown in column 13, 

Column 4. Name of raiyal— If all parties interested agree as to name of the occupant, 

. *uiine as given by them will bo entered. If there be a dis- 

^ occupation of occupant, the amin will leave tin’s column 

blank, note the allegation made by the (a) raiyat, (b) patwari if 
there be one or head raiyat, and (c) landlord in the list of disputes, and proceed with the 
moasuroment, lie will send a list of sne-h disjintes to his immediate superior, who will refer 
them to the Settlcuiont Oflicer ; so that the latter may, if possible, proceed to settle the dis- 
puto while tlifj survey is going ou. 

10. Land enltivati'd liy the iiroprietor or f.ai^ner is to be eTiterod in column 4 thus : 
“ Cultivated by the propneli or farmer,” as the c.asc may be. The Settlement Ofheer will 
subsequently doiermine, in accordauco with rule laid down in the chapter on Record of 
Rights, as to each such ph)t, whetliev it is really vijjotr, sir or zeraf, within the meaning of the 
Tenancy Act, or merely land cultivated by the ju’oprietor, but 

11. Column 0. Area in hojhas according to tolnch measurement was made. — In Bengal thef 
area in standard bighas should k(‘ given in this column. In Behar, wlierc the Bengal standard 
bigha does not ])revail, nieasiu’eiueiit should, as a rule, bo made cither in acres or according to 
the standard bighsi of the j>crgunnah as given in the revenue survey maps and reports. The 
area according to tluj sramlai d by which the measurement was made should be given in 
colnmn C, and the extent of the siiindard adopted should bo stated in square yards at the head 
of the column. The area.s entered should he (explained to the parries interested daily. 

Column *!. Area in lood bighas. —SWicro iho loetil or village bigha ou which rents have 
been assessed dilfers from the standard according to wide h the measurement is being made, 
the Settlement Oflicer must (ioiermino after enquiry v» hat the o-Ueiit of the local or village 
bigha may be, It is of gr(‘at. importance, with a view to the, determination what are fair 
rents, that the exact lerigih of the village laggi and extmit of the village bigha ou which rents 
are aciaally fiaul Khould be accurately asc'ertnincd. It is not enough to say the laggi is of so 
many “ hatho the longih of the so-called hath must also be ascertained. In some cases the 
*^hflth” W'ill bo found lo be a cubit of eighteen iiiclies. In others it will be found that tho 
*‘Mth" was determined by the length of a particular iudividuars forearm. Disregard of 
facts of this kind may load H) serious injustice m determining amounts of rental, should they 
be calculated at existing ralt's on areas resulting from survey. It thoreforo is important that 
the Settlement Othcor sliou Id ascertain tile number of square yards in the bigha on which 
rents are paid, fnul that he should i.ake any difTerouce that may exist between that bigha and 
the standard according to liich his measurements have been made, into consideration in 
settling fair rents. 

Whore such difference exists, tlie uroii in the standard according to wlnoh the measure- 
ment is being made should, If tho parties so desire, be converted into areas by the village 
standard, and bo shown in column 7, Such conversion may not, how'cvor, bo necessary in the 
case of each lield. It may sufiicc to convert the areas of the total of holdings-or of the totals 
of nphinda and lowlands of each liolding,»aiul tliere may bo cases in which such conversion 
may bo altogether dispensed with, 'riie Settlement Oflicer must exercise his discretion in 
eacii case as to how far such conversion may bo necessary, bearing in mind the principle that 
it is nc^oessary that iho jiarties interested should bo made to comprehend the proceedings and 
te understand the areas entered, and that differences in standard of measurements must be 
taken into consideration in the assessment of fair rents. 

12. Columns 1 to 11. Method of irrigation ^ rrop«, and details of wicmpped laud.-— When 
the survey is conduciod by a professional iwrty, the Survey Officers will till up the ooltmibe 
relating to irrigation and compilo statistics of cropped areas. 

The following remarks should bo borne in mind in tilling up those colnnma. 

All oultivated fields are either single-cropped or double-cropped. There are tl^ree des* 
of cfopfc oriptions of harvest known as— • 

(1) Bhadoi, (2) Aghani* (8) Roti, 
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Single-cropped fields are those which are found to grow in the year of survey only a 
bhadoi crop, such as aits dlian, or only an aghani crop, such as amnn dhan, or only a ra6i crop, 
such as wheat. Double-cropped which grow in the year of surrey— 

(«) IViadoi and rahi — Upland w ill bo found gejierally to be of this kind ; or 
(6) and rahi — Sonic dhan fields will be found to bt‘ of this kind, growing dhan, 

for instance, for aghiinit and tisi or khesari f(»r ruiii. 

It must be remembered that tlie singlc-croppod lands need not necessarily grow only ono 
product. There may be two or more crops growing simulianoonsly ; for hhaOoit for example, 
there may be growing at the same time in the same land viakai and vrid. If this laud does 
not grow a ralt crop in the same year, it will still be ekfasla. 

The names of all the crojis grown in Ihe year of survey should be entered. There may 
be murwa or paddy for the harvest, and jao, t/jsi and for the -mAi harvest. 

It will not bo enough to enter merely ttu-vt or murv'a and Jao. The entiy must bo made in 
this way 

Bhadoi ... ... ... ... Mui'wa or aus. 

Kabi ... .>• ... ... Jao, tisi, sarso. 

From these entries of crops grow'n, if carefully made, valuable statistics of the areas 
under each crop can be prc])arcd. 


13. Column 12 of the khaf,ni ; rate of rent of raimt,— 

(а) In this column the aiiiiii w.ll if so directed by th(‘ Settlement Ofticer enter the rale 

(jf rent of naudi lands ns stated fa) by the landlord, (?>) by llie 
Ktttcfl ol rent huw to he i-i^^iyat, (r) by the jnitwari if there be one or more by tho village 
* headman if there he no j)atwari. The amiu will not make any 

attempt to determine what the rails actually is. tie wdl I merely record tlio rates as alleged 
by tho three parties named above. It is luU ordinarily necessary for the purposes of tho 
Tenancy Act to determine tlie rate of rent except where questions arise regarding fixed rates. 
Such questions, when they have to be determined, will be determined by the Settlomout 
Officer. If any of the tiiree parties named does not attend at the time of measurement, or 
attends and says he is ignorant of the rate, the column regarding his statement may be loft 
blank, and the reason may be no^ed in tin* cohinui ol rninorks. Where tlieve are no rates of 
rent, this column will of course be blank, and iwen wl»ere rent rat es exist* it w'ill be discre- 
tionary with the Ketllemcnt Ulheers to allow the ainiiis to record them in tho khasrah, field 
by field as the measurement proceedsj or lo record them him.self when he visits the village 
under rule 26 as he may find most convenient, j;r they may with the Board’s sanction be 
omitted altogether w'hoii not necessary for the purpo^ie of pr(‘))ariiig the, ri'cord. 

(б) If the land is held hhnoJi, u c., on a fixed jiroportiiui of tho gross produce payable in 

kind, the word bhaoh avIII )>e written in this column. If alleged 
I haoli noiMin ere . menkhap, or hhilmukta, tliat is to say, on a lump 

rental of so mucli grain or S'» many rupees for un outint holding, and not so much per biglia, 
then the W'f<i’d munkluip or hhilinnkfa will be entered ivith jiarticulars of the amount of rent. 

(c) If the land is claimed to be held rent -free, from tlio proprietor, tlio rate of rent, us 
stated by the raiyat, will bo entered as zero, and a remark 
cnlCTcd. added ilius— claimed rent-free mnaji hvhrnoter,'* ** mmtor 

daiotfctf'* a, s the case may bo. If the proprietor denies that tho 
land is held rent-free, the rate, as stated by him, will also be entered, 

14. Column 13 of ihe khasra; rate of rent of under-raiiiat . — In this column tho amin W'ill 
enter tho rate of rent, paid by the undor-raiyat as stated (a) by the raiyat (6) by the under- 
raiyat. 

16. Column li of the kha^ro ; qf — In this column w'i II be entered tho class of 

, , * soil as locally kiiowm and recognized by the cultivators of the 

uansMteaiioii o so» a, dihtrict ; not that to w'hich the amin may liave been accustomed 

in other districts. The Settlement Officer should ascertain what the local classification of 
the land is and should see that it is followed, a full description of it being given in bis final 
report. 


Heiit-frce land 
cnlert'd. 


Khatians or abstracts of the particulars of every raiyat ’s and under- 
raiyat*B holding, and, so far as may be, of the tenure of every tenure-holder and 
tinder-tenure-bolder, shall be prepared in the following form, or such similar 
form as tho Board of Rovonuc may prescribe : — 
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The heading of colniniis 10 and 11 will for khatians of ander-raiynte be changed to “ according to raiyat,” and ^cording to 

nncliftr.fsivat,*’ respectively. In the case of touure-holders’ Icludians, the heading of column 11 will be “according to tenure-holder'' j and in 
the case of nnder-tenure-holdera’ ihatianst the heading of columns 10 and 11 will be altered to “ according to tenure-holder and “ accord- 
init to under-tonme^holder ” respectively. 
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The following inRtructions are prescribed by the Board for the propaTation 
of khations under rules 8 and 9 

1. When the Burrey is being made by a professional party, the Stirvey OflRoers will make 
ont the jamabandi slips or khatians, and they will make over tho elipa for each village to the 
Settlemont Officer as soon after tbo amin has left tho village as is possible. The Stirvey 
Officers will fill in columns 1 to 9 of the khatians relating to undisputed possession and occn* 
panoy, area, crops, irrigation*, statislics, but need not coacorn themselves with total amounts 
of rentals of holdings, questions of pussossion and occupancy, whicli will ))o enquired into and 
determined by the Settlement Officers. 

2. Jamabandi slipa to hr wade for each holding, tenure and uuder^fenure, A separate jama- 
bandi slip will bo prepared for each tonnro-boldor, under- tenure- holder, roiyat, and under- 
raiyat in each estate ; and if a cultivator holds in more than one share of a partitioned estate, 
a separate slip will be prepared for each share. Tlie slips ft)r tenure and undor-tenure-holdera 
will be separated by the Settlement OfUcc'r after tletermination of each tenant’s Biatus from 
raiyat’s khatians, and will be separately filed. 

3. Items requiring separate slips. — The following items also require separate slips ; — 

(1) Groves (baghs). 

(2) New culturablc p^a.ste. 

(3) Old culturablo waste. 

(4) Village sites. 

(5) Un cult arable or barren waste. 

(6) Tanks and nalas. 

(7) Roads belonging to Govenimenl. 

(8) Other roads. 

4. Before the amin begins measuremout, he should, if possible, obtain from the patwari 
11 + f * from the landlord’s agent a list, alphabetically arranged, of 

tobe^mocuied fro^^ ” raiyuts and other ocenpants of land in tho block which he 

has to men sure. 

6. As the measurement proceeds, the amin W'ill enter opposite each occupant’s name the 

„ , , , . , serial numb(‘r of the fields held by him ; ^nd ho will fill in 

pram"),™ “ ’ ^?y " “ * o® 

C'ottlemeiit Ofijcer may direct If, for evamplo, fields Nos. 8, 9, 

10 belonging to A B, tho amin will write down tlie figures 8, 9, 10 opposite A B’s nnmo at the 
time of mensuremoni, and in the evening of the same day, or as soon after as possible, ho will 
fill up the other coinmns of A B’s klmiian. 

6. As the khatiari i.s written iijj day by day, so should all tliat is entered in it be explain- 

iwacticablo, day by day to tho tenants and landlords 

^ * coucerno<l ; in other words, wliat is called tho “ tazdiq ” “ huj- 

iMrat** or attestation shculd proceed d.ay by day with the measurement : so that, if anybody 
interested has any objection to any entry made rclaTing to his fields, he should bo able to have 
his objection cleared up boforc the arnin leaves the vill.age. 

7. Column 1. — Nu/we o/ landlord. — Should there bo a large number of sharers, only the 
name of the principal landlord to whom rent i^s immediately payable need be entered, but a 
reference should be made to the entry iu tho khewat containing the names of all other landlords. 

8. Column 3. — Will contain tho nam<*s and doseriptions of all the cultivators or sharers in 
the field as well as tho name of mortgagees in cases where tho fields are mortgaged. 

9. Column 4.— Will show the names of uTider-raiyats with a reference to tho number of 
the khatian on which the particulars of the undcr-raiyal’s holding will be found. 

Column 9. — Area in village bighas will, when the survey is conducted by a professional 
party, be filled up when necessary by the Survey (.)fficors after receipt of notification of the 
length of tho \illage laggi current iu ouch moha) from the Settlement Officer. 

Columns. 10, 11, 12.— Amount of present rent according to xomindar, raiyat, and patwari 
will be filled in by the Settlement Officer when he visits the village in accordance with role 
25, post. 

Columns 13, 14, 16, 10, — Fair rent Jirnd, if any ^ class of holding ^ mode in which rent has 
heen fmed, special incidents of the tenancy. — Those columns will be filled in by the Settlement 
Officers in accordance with tho rules hereinafter proscribed for preparation of record of rents 
and rights. 

Jlecord of Rights^ 

10. The Record of Rights shall consist of and be contained in— 

I. — The khewat. 

II.— Jhe khiitiaii. 
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Eights of Fropvietors, 

11. The khewat shall contain a record of the character and extent of pro- 
prietary interests. 

12. It shall be prepared in the following manner: — 

(a) — An extract from the Collector’s Registers A, B, C, D, framed 
under the Land Registmtion Act, Vll (B.C.) of 1876, containing 
the names, extent, and character of tlie iifterests of proprietors of 
all revenue-paying and revenue-free lands comprised within the 
mouzah, shall be supplied by the Collector of the district to the 
revenue officer on the latter’s application. 

(6y — If the revenue officer finds that the proprietary interests existing 
• in the village arcj in accordance with the entries regai'ding extent 

and character of proprietary interests as given in the Collector’s 
registers, he shall have the entries copied into the khewat, which 
will form the record of proprietjiry and proprietary-mortgagees* 
interests for the purposes of the record of rights under the 
Tenancy Act. The extracts from the Collector’s land revenue 
registers will also show the names and proprietary interests of 
managers and mortgagees of all revenue-free property within the 
village. 

(c) — If any person claiming as proprietor or as assignee or mortgagee of 

an alleged proprietor deny the accuracy of the khewat as copied from 
the Collector’s registers, the revenue officer shall refer him to the 
Collector of the district and shall also report the fact to the Col- 
lector ill order that action may, if nacessary, be taken nnder the 
Land Registi^ation Act', to compel registration of the proprietor’s 
name. • 

(d) — In any proceeding under chapter X, the revenue officer may, at 

his discretion, recognise as proprietor the pei’son in possession of 
tho land pending the registration of his name and under the Land 
Registration Act. 

Board's instruction. 

Under this rule a record of proprietary rights is to be prcimred, which must in general bo 
in acoordanoo with tho entries in tho Collfiotor’s regisiei-s prepared under the Land Registra- 
tion Act ; but inasninch as it is known that the C’ollectora’ registers do not in many cases 
represent tho existing facts, and inasmuch as if tho ycttlemont Officer were to decline to re- 
cognise as proprietor every peraoii whose name and interest have not been duly registered 
under tho Land Registration Act, it is possible that his w'ork might bo brought to a stand- 
still, hence discretion is allowed to the Settlement Officer under clause (d) to recognise a 
claimant of proprietary interests as proprietor, though his name may not liave been registered. 
This discretion should only be exercised when there is practically no doubt that the claimant 
of jiroprietary right is really the proprietor* lint though a nun-registered proprietor may be 
thus recognised, such recognition will not dispense -wilh the necessity for registration. All 
cases of sneh recognition of non- registered proprietors should be at once reported to 
the Collector, who should take immediate action to compel regibtration. The khewat 
or record of proprietary rights cannot bo finally pnblisbed till such registration has been 
completed, bub tho record of rights of tenure-holders, raiyats and undor-raiyats may bo 
published without awaiting such regiatxation. The forms in the which records of proprielwry 
rights are to be prepared are as follows 
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Kh&woit (Part II) of Mevenue-free lands showing lands occv-pied for puhlic purjposes. 


I 


Name of tho de- | 

Area of the partmcnt of Go- Tlie pnrposo Date ,na 
land com- vernment or of for which 
prised in pnblio body by ! the land is 
eaoh entry. , which the land occtipied. 

I is occupied. 


particulars 
of af>pro- 
priation. 


|Refereiioe to! 
Number in ! entries made 
muuzahwur j in tho inter-] 
ret^isfcor, | mediate re- 
i gistpr. * 


Pro}jriHor's private lands, — Xij-jote, Sir, Zerat or Kliamur. 

18. Only laud which is propidctor’s private land, as defined in section 120 
of the Tenancy Act, will be entered as such. Land which, though cultivated by 
the proprietor, is not propriciior’s private land within the meaning of the laws 
will be entered thus — “ Cultivated by tho proprietor, hut not private laud.** 
Separate khatians will be prepared for such and for “ Propnetoi-’s private 
land.** 

Rights of Tenure-holders, Raiyafs and Under-Raiyafs, 

The record of tenure-holders raiyats’ and uuder-raiyats’ rights shall 
be prepared in the following manner : — 

15. As soon as possible after the comjdction of the field measurements of 
each village, the following papers shall be made over to the revenue officer : — 

(1) The map. | (2) • The amin s khasra. 

(3) The khatiaii. 

16. On receipt of these papers, tho revenue officer shall issue a notifica- 
tion, which may be in the fonn given in sclnxlulo 1 attached to these rules, fix- 
ing a day, which shall hot ho less than one month from tlie date of issue of the 
notification, on w^hich he will he pi’escnt at some place to be specified, at or near 
the village, and after which applications for llic settlement of fnir rents will not 
be received. The notification shali further state that on tho day so fixed, or on 
any other day to w'hich the proceedijigs may bo adjourned, the I'evonue officer 
will proceed to record rents win*!! the eircumstanct's are siieli as are specified in 
section 104 (1) ; or to settle fair and equitable rents on the application of either 
party ; or on the revenue officer’s own motion when tho case falls under section 
104 (2) ; and it shall require all parities interested in tho subject matter of the 
enquiry to attend at the time and place specified, with such evidence as they 
have to offer in connexion with the prupeedings. Such notice shall bo forwarded 
to the Bub-divisional officer and the munsiff within whose jurisdiction the land is 
situated to be affixed in their respective courts, and it shall also be published by 
proclamation and beat of drum and fixed up in the presence of not loss than twp 
persons in some oonspicnous place in the village to which it refers. 

Form of 7iotice under this r^lk. 

Notice to tho proprietors, teimre-bolders, landlords, raiyats, and under-raiyats of— 

Village 
Pergunnah 
Thena 
Diitriot > 
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iU 

Take notice that under the powers vested in me by the Bengal Tenancy Act, VIII of 
1835, and the rules made thereunder, I s^all, on the day of, 

188 at , proceed to record the rents of all tenants holding or cultivating 

lands in the above*nainod village ; I shall also, at the said time and place, or at such other 
time to which the proceedings may be adjourned, proceed on tho application previously made 
of either landlord or tenant to settle fair and equitable rents under section 104, sub-sections 2 
and 3 of the said Act. Furthermore, notice is given that, should it then appear that any 
tenant is holding land in excess of or less than that for which he is paying rent, and should 
neither the landlord nor tenant apply to have a fair rent settled, I shall, in accordance with 
the said section of the 'J'enancy Act, })rocced of my own motion to scttlo a fair and equitable 
rent for such tenant’s holding. 

Nd landlord or tenant shall bo entitled to present an application for settlement of fair and 
equitable rents after tho above-mentioned date. All ap])lications should therefore bo presented 
to me before the said date. 

Ton are hereby required to attend before roc at the abovoinontioned time and place, and 
at any other time and place to which the proceedings may be adjommed, and to produce such 
evidence written or oral, as you may have to offer on the subject-matter of the proceedings. 

Revenue-Officer. 

17. Tbe revenue officer may' also, if he deem fit, take such additional 
measures, under Buie 1 this Chapter, as may be desirable to procure the 
attendance at the place specified in the notice to bo issued under tho last preced- 
ing rule of the under-raiyats, raiy^ats, landlords, tenure-holders, and proprietors, 
or their authorised agents. 

18. The record of rights of tenure-holders and under-teniire-holders shall 
be, as far as may be practicable, pro|)ared in the same way as the record of 
raiyats’ rights, or in such other manner, not being inconsistent with these rales, 
as the Board of Revenue may direct. The record of rights of under-raiyats 
shall be, as far as may bo practicable, j»ri*j)arcd in the same way as the record of 
raiyats’ rights, or in such otThoi* manner, not inconsistent with these rules, as the 
Board of Revenue may direct. 

Bourdon insiruefioh under the ‘preceding rule. 

The record of the rights of teuure-holderR and nndor-ienure-holders should be prepared in 
the same manner, and form, as the record of raiyats’ riglits, where the tenure is of a raiyati 
character, such as that of a head raiyat who, though a teiiure-holfler, cultivates port of his 
tenancy himself, and in th<j same manner and in similar form to the record of proprietary 
interests, where tbe teimro is of a proprietary character, such as that of a thikadar, ijaradar 
or other proprietary assignee. 
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Specimen Form of Becord of Interest of Thikadar^ Ijaradar or other Proprietary 
Tenure-holder — see Buie 18, Chaptnr VI, Tenancy Act Buies, Board* s Instructions. 
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19. Tlie record of raijats* rights shidl he prepared in the following manner. 

20. On the date specified in the notice to be issued under Rule 16, or on 
any other date to which the proceedings may be adjourned, the entries which the 
amin has recorded in each tenant^s khatian at the time of measurement shall be 
read out in presence of such of the interested parties as are in attendance. If 
the correctness of the entries recorded by the amin bo disputed, the revenue 
officer shall settle the dispute by local enquiry or othej-wise : provided that if the 
correctness of the measurement is called in question; and a fresh measurement 
demanded, the revenue officer may require the costs of the re-measurement to be 
deposited. If the re-measuremont show the original measurement to have been 
inaccurate, the amount deposited sliall be refunded to the objector. 

. Board* 8 irintruction. 

It is of groat importance that the parties should bo made to thoroughly understand the 
entries made in the khatiuns against them, and that their objections should be patiently and * 
carefully inquired into. In order that tliis may be the more thoroughly done, the Settle- 
ment Officer may depute a canongoo, or trustworthy aubordiiiate of similar rank, to the vih 
lage to explain the ontrios and imto objections made to them before he visits the village him- 
self and before he has the outrios road out under this rule. One of the best safeguards for 
the accuracy of the work is the admission of the corrcctnoss of the entries affecting them by 
the parties interostod. Without such assent all other tests are of comparatively little 
value. 

21. The revenue officer shall ascertain what raiyats claim the right to hold 
at fixed rates, explaining as far as may ho necessary, the provisions of the Act 
in this respect. If the right claimed is disputed by the landlord, the revenue offi- 
cer shall call on the claimants for the proof of such right. 

22. The revenue officer shall ascertain which of the raiyats are settled raiyats 
or occupancy raiyats, as the case may be, and shall record them as such in 
column 14 of the khatian. 

23. The revenue officer sliall ascertain wliat raiyats are non-occupancy, and 
to this end he shall bo entitled to call upon the landlord or his agent to produce 
a statement showing the names of tho raiyats alleged by him to bo non-occupancy 
raiyats. On production of such statement, the revenue officer shall explain to 
the raiyats whose names aro entered in the statement, and who have not already 
been I'ecordod as occupancy or settled raiyats, the iiatnre of the presumption raised 
by section 20 (7). If after such explanation a raiyal admits himself to be a 
non-occupancy raiyat, he shall be Vecorded as such. If he does not admit him- 
self to be a non-occupancy raiyat, tho revenue officer shall call on the landlord to 
prove the allegation made by him in regard to such raiyat. 

24. Abwabs shall not be recorded with, nor entered as forming part of, the 
existing rent. Cesses which aro authorized by law shall bo recorded in column 
12 (&). 

» 25. The revenue officer on the day fixed by the notice issued under Rule 

16 shall, as far as may be convenient, Ifi’st proceed to record rents under section 
140, clause 1. When neither the landlord nor the tenant has applied to have a 
fair and equitable rout fixed, and when it docs not appear that the tenant is 
holding land in excess of or less than that for which ho is paying rent, the re- 
venue officer shall summarily ascertain the tenant’s present rent, and record it 
in column 12 of the khatian^ as tho rent payable in respect of the laud held by 
the tenant. 

26. When all rents to which section 104, sub-section 1 is applicable, have 
been recorded, as far as may be convenient, the revenue officer snail proceed to 
settle Kuta under sub-sections 2 and 3 of the same section. In settling rents, 
the existing rent being presumed under section 104 (sub-section 3) to be fair till 
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the eontrai^ is proved, if the landlord claims &n enhancement, he trill have to 
ptove the grounds of and' amount of enhancement ; and if a raiyat claims a re-^ 
dnetion, ho will similarly have to prove the gronnda of rednetion. Provided that 
it shall be in the discretion of the revenue officer to admit an application made 
after the period fixed in Rule 16, if it be established to bis satisfaction that the 
delay in making it was not due to any negligence or carelessness on the part of 
the applicant, and that, if it be not admitted, serious hardship or injustice would 
accrue to him. The oi*der passed by the revenue officer on all such applications 
shall be final. 

27. If within the period fixed and notified under Rule 16 the landlord ap- 
plies for the settlement of a fair rent, he shall be considered as plaintiff and t^ 
tenant as defendant, and the procoeding shall be dealt with as a suit under this 
Act. If within the same j^eriod ilie tenant applies for the settlement of a fair 
rent, he shall be considered as plaintiff and the landlord as defendant, and the 
proceeding shall be dealt with as a suit under this Act. 

28. If it appears that a tenant is holding land in excess of or less than that 
for which he is paying rent, and if wdthin the ])eriod fixed and notified under 
Rule 16 of this chapter, neither landlord nor tenant applies for the settlement 
;Of a fair rent or if an application be not admitted under the proviso to Rule 26, 
the revenue officer shall, in accordance with the notice, proceed to fix a fair and 
equitable rent for the holding under section 104. sub-sections 2 and 3. 

29. When a fair and equitable rent lias been fixed under the last two pre- 
ceding rules, it shall bo entered in column 13 of the hhatiam jus the rent payable 
in respect of the bolding. 

80. Where the estate or tenure belongs to or is managed by the Govern- 
ment or the Court of Warchs, the procedure laid down in the preceding rules for 
recording or settling rents sliall bo followed, the Government or the manager of 
the estate or tenure respectively as the Ciise may be, being regarded as the land- 
lord. 


Board* » insfrvxfion. ^ 

Under this rule it will bo observed that Settlement Officers in making settlement of rents 
in Government and Wards’ estates are bound hy the same rules and must follow the same jmpo- 
coduro as in settling rents In private estates. Whore then the Court of Wards claims an en» 
hAuceroert in the existing rent, a foriiinl application for settlement of fair rents should be 
made by an officer duly authorised in that behalf by the Manager, and evidence should be 
recoiKled in the same way as if the estate were owned by private landlords. The Settlement 
Officer is in such cases bound to settle a fair rent judicially in the same w^ay os in. an estate in 
possession of a private semindar with duo regard to the provisions of the Tenancy Act. Bui 
if the estate belongs to Govemmout, and a settlomeut of land revenue Is bcii^ made, the / 
Settlement Officer is bound of his own motion to settle a fair rout — vido section 104(2), and 
should himself call for and record any evidence that may bo necessary to enable him to Moer- 
tain what would bo a fair rent, having regard to the grounds of enhancement or reduction 

of cocisting rents given in the Tenancy Act for the determination of fair rents. In coses of 

this class the Hettlement Officer should on behalf of Government appoint a peshkar or other 
officer of his Court as plaintiff pro forrn/l, the raiyats being made defendants, and the proceed- 
ings should then bo conducted as nearly as may be, as in a civil suit, except only that the 
^ttlenieut Officer will himself call for and record such evidence ns may bo necessary in order 
to enable him to ascertain what would be a fair rent, and must not leave it to other parties to 
produce such evidence before him- 

2. Th^ Tenancy Act gives rules for the rent of occupancy raiyats and it is believed tbft t 
Rente of ntirate these will be found clear and complete. The existing rent tnus^ 

^ * under section 104-, be considered fair and equitable until the oon- 

^^^16 proved! the grounds on which it may be increased are stated in sections 30 and 62 1 
on which a reduction can be claimed in 88 and 62/ In the former case the settlesseul 
^er fe not bound by the limit of 2 annas in the rupee specified in seothm 29 of the Aot, 
w jw IS at liberty to enhance the rent up to any sum to which a Civil Court wotdd 
It m e regular smt. The provisions of the Act as to the assessment of rent mtiit be observed 
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in all Befcilemoufc pocoedinge, wliether taken under Chapter X or under the Regulations. The 
work of ascertaining fair and equitable rates of rent is in its nature difficult, and too much 
«are cannot be taken in its performance. E^ery mistaiEe made must be permanently injurious 
either to the interests of the revenue or to those of the raiyat. 

8. The Act does not give prooisc rules for the assessment of the rent of non>ooonpancy 
raiyats, but the provision of soction 4ti (8) should be observed, that in determining what is 
fair and equitable regard shonld be had to the rents generally paid by raiyats for laud of a 
similar description and with like advantages in the same village. It vrill seldom be expedient 
to introduce a difference between the rates of rent paid by occupancy and non-occupancy 
raiyats, respectively, where none at present exists. 

4. In imposing assessments of lands being assessed and settled for the first time, such 
as alluvial accretion and tiio like, and in enhancement of rents on the ground of tho existing 
rent being below prevailing rate paid for land of tho same quality in tho village, tho most 
iitfnnto attention to local advantages .and disadvantagoa is indispensable. It should always 
be borne in mind by tbe settlement officer that bis business is not to determine the highest 
rate which the land may pay for one year, bur what can be paid with regularity in average 
years. It is especially incumbent on him not to conclude too hastily that what appears to 
bo an appropriate assessment is actually feo. Fertility of soil is not tho only circumstance 
which regulates tho power of hand to pay rent. Inferior land in an advantageons position 
will sometimes be fuuiul to be paying highor rent, i. e.,,to be deemed more valuable than bet- 
tor land less favourably situated ; land in tho middle of a. plain, in every respect the same 
in quality as land on its c‘dge, may bo found paying double tho rent of the latter, because 
less exposed to tre.spiiss from cat tie; while it may also be, that land is held at a lower rate 
than other land apparently of the same quality iu the village in consideration of services, 
rendered by the tenant to the landlord, or to his predecessor, or in consideration of the tenant 
having undertaken to grow a sjieeial crop, such as indigo, for tho landlord or his assignee, or 
of Jiis having given up part of his bolding to tbe landlord, or exchanged part of his holding 
fur other lamls of interior (pmlity. All these circumstances should be taken into considera- 
tion iu assessing fair and ccptitnble rents, so also land near a village may be found paying 
more than land of tho same description at a distance from it. Tho demand for land or 
labour as effected by the (Icusoncas or otiicrwise of tiie population, the salubrity or ihole- 
menoy of the climate and the abundaiico or scarcity of go»d culturable soil in the vicinity, 
must all bo taken into account. 

6. It is to be observed that it is tlic rout for tho Ijmc being payable which is presumed 
to be correct and not tlio riUe of rent. If, for example, the old area of the holding was 
supposed to be 5 bighas and tho rate Rs. 2 per bigha, and tho new area by suiwey torM 
otet to bo si.T bighas, tho old rent of Its. 10 and not Rs. 12 is presumed to be the fair rent till 
tho contrary is proved, This can ordinarily Ixs done by showing that tho raiyat has taken up 
fresh land. 

6. Settlomout officers frequently report that they are unaLie to ascertain tho existing 
rent oven of land which has long been under enliivation. As under Act VIXI of 18B5, the 
rates at which rent is in fact jiaid in the village under .sottlemont must in every case form 
the primary basis of tho sottleinont. ewery effort should bo made to find out what they are } 
and for this purpose the powers exercisable by a Civil Court of summoning witnesses and 
calling for ociconnts may properly be exercised. As tho raiyats are interested in representi]:^ 

. the actual rents to bo lour, there will frequently bo a difficulty in ascertaining the truth ; but 
* this obstacle should not prove insuperable to officers accustomed to conduct judicial investiga- 
tions. The difficulty of ascertaining existing routs must not bo avoided by taking those of 
surrounding villages as a standard. 

Tho rates prevailing in the vicinity afford no basis for enhancement under tho presont 
law. The road-cess papers may be examiueij wutU a view to ascertain the amount of the r^uts 
when they were filed, but it is to be remembered that these papers, though evidence against 
the landlord, are not evidence against tho tenant who did not file them. 

7. Where the land has been settled on a previous occasion, tho rent rates then recorded 

may h® presumed to be still in force if no evidence can be obtained to establish a subsequent 
change. . x s 

8. Without tho special permission of the Government, tho rent of any one raiyat, or Cf 
1dm holders of any one raiyati holding in a Government estate, during any one yew OT ta® 
currency of a settlement, shall not be raised above the sum which would be double of the retit, 
previously paid on account of the holding. The most obvious reason for seeking such permi^on 
would he that it can be clearly shown by comparison of the result of present measurements 

' idte records of a previous settlement or other papers that the area of lands actually hCm hy tw. 
raiyat is more than double the area which he held when his rent was last adjusted. ‘ . 

, 8. iS’or shall the revenue or rent demandablo from a raiyat iu a Government •state, or 

53 



418 


THB BEN0AII TBNAKOT ACT. [1«00»B. Of BI8SWP. 


from the holders of any one holding as ahoTo, in any one year in any easO) exceed the reteene 
er rent pfiyable by snob raiyat in the preceding year by more than 20 per cent., SO that trhen 
the total enhancement made at the settlement amounts to 100 per oont. on the rent preriously 
paid, the maximum rent will in no case be demanded in less than five years. In ordinary 
Oases, the period of progressive riso to a rent which is doable the rent previously paid should 
extend to ten years. 

10. The object of the rule regarding progressive increases is to prevent the hardship in- 
volved in a sudden increase of rent, and it is therefore just as applicable when the inOreaSe is 
owing to extension of cultivation on increased area, as when it arises u'om any other cause. The 
rule must be applied with proper discretion and duo regard to the grounds on which it was 
promulgated. It will be observed that, it applies only to raiyats and to cases in which the rent 
previously paid is ascertained, and in which the holding is tho same, though tho recorded area 
of the lands may be diflFerent j and from tho nature of tho case it will not be necessary to apply 
it to very petty holdings or very small rentals. It is difficult to lay down a hard-and-fast lin§j 
but it may be said generally that it need not be applic(i to cases in which tlie increapd rout 
does not exceed Bs. 10. 

11. In all settlement proceedings of Gov'ernTnent ost.-ites reported for the confirmation 
of superior authority, it must be certified that tho provisions in clauses 8, 9, and 10 have been 
Udhered to in preparing tho jamabandis of revised rent payable under tho new settlement. 

12. Where it has been the practice to lot tho land lie fallow to recruit, on account either 
of the natural poverty of tho soil, or of its natural fertility having been impaired by constant 
cropping for a long series of year.i, provision should be made ac<‘ordingly in the assessment on 
Government estates — that is, land lyit»g fallow should bo h^ft unasscBsed. It a raiyat cultivates 
five highas, one of which is always leh fallow, then, if the rate for tho land in cultivation is 
one rupee per bigha, ho should be assessed lls. 4 for his Jive bighas, or at the rate of 12 annas 
9 pies per bigha. 

13. The rapid extension of the growth of new and valuable staples of late years gives 
particular importance to the orders of tho Court r>f Directors, dated tho 12th April 1837. 
(See p, 388) Assessments should in Governnicnf estntes invariably ho fixed according to tho 
value and capabilities of tho land, and not aeconling Jo ]*ro(lncp. 

14. Settlement officers making sottlcineuts of Govern ment or Wards’ Estates should 
endeavour to convert rents payflble in kind into money rents under 8P(‘tion^4iO of the Tenancy 
Act, wherever this con be done with tho fro({ eousent of tlie great majority of the raiyats. 
Commutations should not bo made witUont such consent. Whenever comiriutationa are effect- 
ed, a careful record should bo made of tlm obligations of tho parties in tho matter of gilan- 
ddsif or filed embankment sS constrnotod for purpo.se8 of irrigation. 

16. When there are minerals, only the rents of mincjs existing at the time of settlement 
are to be treated as an asset. 

16. The above instructions 8 to 15, for determining the rents of raiyats, are of course not 
applioable to raiyats in private estates whose rents will be settled strictly according to law, and 
even as regards raiyats of Government estates these insti iictions indicate restrictions on on- 
hanosment by which Uoverument is willing to abide on its own e.state8, rather than bind the 
settlement officer’s decisions, which must bo regulated by tho grounds of ouhanoerneut or re- 
duction laid down in the Act. 

17 Forms of progress reports of settlement work are given in forms Nos. IS and 
16, (see pp. 408-404). 

31. With the consent of the Revenue Officer, any number of tenants, oc- 
cupying land under the same landlord, in the same village or estate, may make 
a joint application for tho seitlenient of rents, or may be joined as defendants 
in the same proceeding on a similar application liy the landlord : Provided that if 
at any time it shall appear to the Revenue Officer that the question between any 
two of the parties of whom one is ^so joined with others cannot conveniently be 
BO jointly tried, he may order a separate trial to be held of that question or he 
may pass such other order, in accordance with the Civil Procedure Code, for the 
joint or separate disposal of the application as he may think fit. 

32. in proceedings under section 106, when a dispute arises before the final 
publication of the record regarding the correctness of w entry (not being an 
bntry of r^ts settled under Chapter X) or as to the pw^iety of any omission^ 
notice of the objection shall be served on all persons whose interests may, in the 
<9pimon of the Revenue Officer, be affected thereby, and they shall be called 
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upon to attend at Bnch time and place as the revenue officer may fir ior the dis- 
posal of the objection. If any person attends and contests the objection, the 
proceeding shall be dealt with as a suit between the parties under the Tenancy 
Act, in which the objector shall be plaintiff and the other parties defendants. If 
no person attends to contest the objection, the record may be amended accord- 
ingly, or the person who made the objection may, if the Revenue Officer thinks 
fit, be called upon to produce evidence in support of his objection, which may in 
that case bo heard and decided as a suit ex parte under the Tenancy Act. 

PuhUcation of the Records of Bights. 

33. When the record of rights has been prepared in the manner prescribed 

ill rules 20 to 32, the Revenue Officer shall cause a draft of the khewat and khati" 
an^ or when more convenient, of each separately, to be posted, for the period of 
one month, at the landlord’s village office, if there be one, and, if there be none, 
then in the presence of not less. than two persons, on some conspicuous place in 
the village, and shall receive and consider any objections which may be made to* 
any entry therein during this period. • 

34. When all applications for settling a fair rent have been disposed of, 
and all disputes of the nature mentioned in rule 32 have been decided, and all 
objections of the nature mentioned in rule 33 have been considered by the Reve- 
nue Officer, he shall note in tlic khewat and the appropriate columns of the hhatian 
in regard to each entry what entries have been, and what entries have not been, 
the subject of dispute. He shall then tinally frame the record and cause it to 
bo published by having it posted in the village office at which the rent is usually 
paid, or in some conspicuous place in the village. 

Sujp^hj of Copies of the Record of Bights to parties interested, 

35. The Revenue Officer having completed the record shall cause copies of 
it to be made, one of which will be made over to the proprietor of the village, or, 
where there are more proprietors than one, to their common agent or common 
manager, as the case may bo, one to the village patwari, if there bo a patwari, 
one to the Collector or subdi visional officer. 

A copy of the khatian relating to his tenancy shall be given to every tenant 
under the signature and seal of the Revenue Officer. 

Einal Reports, 

30. The Local Government may, if it thinks fit, direct that a final re^rt 
bo written in English for each village and each local area under survey. The 
report for the village will show — 

(tt)— -The number of tenants of each class. 

(6)— The area and classification of the village lands according— (a) to 
survey and settlement ; (b) to landlord’s jamabandi, if known. 

(c) — The rental according to settlement, and according to landlord’s 

jamabandi with explanation of increase or decrease, amount of 
Government revenue, and comparison of rent with revenue. 

(d) — The rates of rent prevailing, with history of past enhancements. 

(<j) — Proximity to markets. 

if ) — Facilities for irrigation. 

{g ) — Village customs, including customs as to payment of village 
offici^. 

(^)— Arran^nents made for maintenance of records. 

(i ) — Other matters deserving of notice which have been excluded from 
the record of rights. 
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The report for the whole area under survey will contain the following 
particulars : — 

Ir— General description of the tract. 

II— Its fiscal history. 

III — Statistical results. 

IV — Comparision of condition of tract as regards rentals before and after 

survey^ • 

V— Financial results, including approximate division of expenses under 

the heads — 

(а) — Survey. 

(б) — Record of rights. 

(cj— Preparation and distribution of records, 

These reports shall not form part of the Record of Rights. 

Board^s instrvction>t, 

, In the cases of large surreys and scttlcmentB whet her of Government, Wards’ or private 
estates, a full report and doseriptioii of the tract under survey under each of the heads men- 
tioned in the preceding rule should bo submitted. In cases of petty settlements a short 
history of the settlement acoompaniecl by tabular statements given in the appendix, forms 
Nos. 22(a) to 22(c}, will suttioe. These forms are as follows : — 

Analysis of JRerevuc aatieni-ed, {Dharjiju Baod RaJ.<\r€r Sdrbhdy.) 

(1) Assets assnined as basis of settlonveut j (2) Deduct other expenses if any j 
(3) Bemainder; (4) Deduct— (n) in the ease of Govcininent estates settled or farmed. 20 per 
cent, collection expenses, (1*) in the case of resumed estates settled with the proprietors, 30 
per cent, collection expenses and jiroprietary allowance, (r) in the case of estates farmed in 
consequence of refusal of jiroiirietors to awpi seitlernonl, 2U per cent, collection expenses 
and farming profits, and fdj 10 per cent, malikaiia allowance to recusant proprietor; (5) Re- 
mainder or net revenue of Government; (0) Add malikana : (7) Total amount payable by 
settlement-holder. * . 


22 {h}. 

Particulars of Service Lands. (Sirolipi Chdkran jamir Bises Biharan.) 

(1) Office of holders ; (2) Area ; (3) Remarks. Held by — (et) Rutw'aroes, (i*) Mokuddnms, 
(c) Ghatwals, (d) &c. 

The information required for columns 1 to G should as fur as possible be given in throe 
lines, as follows 

(1) According to earliest information available ;* (2) according to last preceding moasure- 
ment or reguhu* settlement proceedings ;t {^) Accordhig to proseuL sotilemcut proceodiugs. 


22 (c). 

Headings of Abstract of infonnation relative to the assessment of 
Estate Pergvnnah District 

Settlement made icith for - 

yecers commencing from- Zillah 

Pergmnah^ — -Ordmer Jamdhxmdi Samparhya Samhdder 

Sdr Sangraher {Khatiamr) SiroUfti Saltal.^ 

(1) Area reduced to standard bighas ; (2) area in acres j (3) tmassessed area, divided into 
— (tt) ffirest, jungle, and waste, {b) site of village roads, tanks, and land otherwise, 
incapable of cnltivation, (c) rent-free, (d) service, (e) total, columns (a) to (d) ; (4) 
^sessed area, <3ivided into— (a) cultivati^ and fallow, (d) cultivable, not cultivate} 
(c) total; (5) land revenue ; (6) mofuseil rent-roll; (7) average of last five years, 
collections, 

t ^jweify date and source of infonnation. 

T opeciiy date and character of re-setUenient. 
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101 . (1) The Local Government may, in any case with the 
vowerto order BiOTey previous Sanction of the Governor-General in 
“rd-o”riS*«.*”* “ ”” Council, and may, if it thinks fit, without such 
sanction in any of the cases next hereinafter mentioned, make 
an order directing that a survey be made, and a record-of -rights 
be prepared, in respect of the lands in a local area by a Revenue- 
officer. 

(2) The cases in which an order may be made under this 
action without the previous sanction of the Governor-General in 
Council are the following (namely) : — 

(а) Where the landlord or a large proportion of the land- 

lords or of the tenants applies for such an order, and 
deposits, or gives security .for, such amount, for the 
payment of expenses, as the Local Government di- 
rects ; 

(б) Where the preparation of such a record is calculated to 

settle or avert a serious dispute existing or likely to 
arise between the tenants and their landlords gene- 
rally ; 

(c) where the local area is comprised in an estate or tenure 

which belongs to or is managed by the Government or 
the Court of Wards ; and . 

(d) where a settlement of revenue is bemg made in respect 

of the local area. 

3. A notification in the official Gazette of an order under 
this section shall be conclusive evidence that the order has been 
duly made. 

The Local Government cannot take action under this section independently, 
except in cases provided for in sub-section (2), and in those cases again it can 
take action sui moto only in a Government estate or estate under the manage- * 
ment of the Court of Wards [clauses (b) and (c),] or in an estate not permanent- 
ly settled (clause In the other case (clause a) the Government must be 
moved either by a body of tenants or by tho landlord or body of landlords. Sub- 
section (3) causes a difficulty. Suppose the order is made without the previous 
sanction of the Governor- General, or suppose the conditions of clauses {a) to (d) 
do not exist, a notification in the official Gazette mends tho whole affair, and is a 
conclusive evidence that tho order lias been duiif made. 

During the pendency of an order under this section no suit or application 
will lie in the Civil Court for the alteration of the rout or tho determination 
of the status of any tenant in tho area to which tho order applies. Vide sec- 
tion 111. 

The following notifications have been published under this and the next sec- 
tion in tho Calcutta Qazeitc of the 4th November, 1885, and of tbo 12th May, 
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*^The ^th November 1885. — Under the powers conferred upon him hy section 
101 (1) of the Bengal Tenancy Act VIII of 1886, and with the previous sanc- 
tion of the Governor- General in ‘Council, the Lieutenant-Governor is pleased to 
order that a survey shall be made, and a record-of-rights prepared, in respect of 
all lands included within the external boundaries of pergunnah Gudesswar and 
Tuppehs Chukla Nye and Butsalch in the district of Mozufferpore. 

“ The particulars to be recorded in tho survey and record-of-rights shall be 
the following : — 

“ The name of each proprietor, with the character and extent of his inter- 
est. 

The situation, quantity, and boundaries of proprietors* private lands, as de- 
fined in Chapter XT of the Act. ^ 

** The name of each tenant. 

“ The class to which ho belongs : that is to sa}’, whether ho is a tenni'e-holder, 
raiyat holding at fixed rates, occupancy-iaiyat, non-occupancy-jaiyat or under- 
raiyat, and, if he is a tenure-holder, whether he is a permanent tenure-holder or 
not, and whether his rent is liable to enhancement during the continuance of his 
tenure. 

“ The situation, quantify, and boundaries of the land held by him. 

** The name of his landlord. 

“ The rent payable. 

“The mode in which that rent has been fixed, whether by contract, by order 
of a Court., or otherwise. 

“ Tf tho rent is a gradually increasing rent, tho time at which, and the steps 
by which, it increases. 

“ The special conditions, and incidents, if any, of the tenancy.** 

The 6th of May, 1886. — Under the powers conferred upon him by section 
101 of the Bengal Tenancy Act VIII of 1835, the Lieutenant- Go vornoi* has been 
pleased to order that a survey shall be made, and a recurd-of-iights prepared, in 
respect of all lands included within the boundarie.s of the Government estate of 
Chur Nulchera, in the district of Noakhally. 

“ The particulars to be recorded in the survey and record-of-rights shall be 
the following : — 

“ The name of each proprietor, with tho character and extent of the inter- 
est. 

“ The situation, quantity, and boundaiucs of proprietors’ private lands, as 
defined in Chapter XI of the Act. 

, “ The name of each tenant. 

“ The class to which he belongs : that is to say, whether he is a tenure-hold* 
er, raiyat holding at fixed rates, occupancy-raiyat, non-occupancy-raiyat or un- 
der-raiyat, and, if he is a tenure-holder, whether ho is a permanent tenure-holder 
or not, and whether his rent is liable to enhancement daring the continuance of 
his tenure. 

“ The situation, quantity, and boundaries of the land held by lum. 

“ The name of his landlord. 

“ The rent payable. 

“ The mode in which that rent has been fixed, whether by contract, by order 
of a Court, or otherwise. 

“ If the rent is a gradually increasing rent, the time at which, and the steps 
by which, it increases. 

** special conditions and incidents, if any, of the tenancy.” 

Other notifications have also followed these with respect to other estates. 

For rules under this chapter, see pp. 363—400 401—420. 
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102 . Where an order is made under the last foregoing 
partteuiaw to b# re- section, the partieuloTs to be recorded shall 
***'*•'*• be specified in the order, and may include, 

either without or in addition to other particulars, some or all of 
the following, namely : — 

(») the name of each tenant ; 

{b) the class to which ho belongs, that is to say, whether 
he is a tenure-holder, raiyat holding at fixed rates, 

• occupanoy-raiyat, non-occupancy-raiyat or under-raiyat, 

. and, if he is a tenure-holder, whether he is a per- 
manent tenure-holder or not, and whether his rent is 
liable to enhancement during the continuance of his 
tenure ; 

(c) the situation, quantity and boundaries of the land held 
by him ; 

(rf) the name of his landlord ; 

(e) the rent payable ; 

(/) the mode in which that rent has been fixed, whether by 
contract, by order of a Court, or otherwise ; 

(51) if the rent is a gradually increasing rent, the time at 
which, and the steps- by which, it tnci'oases ; 

(A) the special conditions and incidents, if any, of the 
tenancy. 

Wif hout or in addition to other particulars, — Sach particulars must bo either 
material for tho purpose of or must partake of the nature of the particulars 
specihod in the section, and it is not open to tho Government to order anequiryor 
entry of any particulars which are quite beyond the scope of the details mention- 
ed in section 102. Again, if we read this section Avith 103, it is clear that 
whatever may be tho order of the Government, the Revenue-officer deputed can 
ascertain and record only the particulars specified iii the last forgoing section^ 
and.ipb particular Avhicli does not fall within clauses (a) to (/«)> though it may be 
the subject of tho Government order, is not a particular specified in the section. 
The words “ subject to and in accordance Avitli tho rules, do not confer 
upon the Government any power to extend tho scope of tho section. 

The preamble of Regulation VII of 1822, which had a similar object in 
view, recited : ‘‘Whereas a moderate asscssmorit. being equally conducive to the 
true interests of Government and to tho Avoll-being of its subjects, it is the wish 
and intention of GoTerument that in revising tho existing settlement the efforts 
of the revenue-officers should chiefly bo directed not to any general and extensive 
enhancement of the^‘?mma, but to the objects of equalising the public burthens, , 
and of ascertaining, settling a)id recording the rights, intmsts, privileges, and pro* 
perties of all persons and classes owning, occupying, managing, or cultivating the 
land, or gathering or disposing of its produce, or collecting or appropriating rent 
cr revenue payable on account of land, or the produce of land or paying or receiv- 
ing any cesses, contributions or perquisites to or from any person resident in, 
or owning, occupying or holding parcel of any village or mehal/* And section 9 
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enaoted : It shall be the duty of Collectors and other officers exercising the 
powers of Collectors, on the occasion of making or revising settlements of the 
land revenue, to unite with the adjustment of the assessment and the investigation 
of the extent and produce of the lands^ the object of ascertaining and recording the 
fullest possible inf ormation in regard to landed tennreSf the rights, interests, and 
privileges of the various classes of the agricultural community md th&t ioT ihiB 
purpose their proceedings should embi*ace, of as accurate a record 

as possible of all local mages connected loith landed tenures, as full as practicable a 
specification of all persons enjoying the possession and giroperty of the soil or vested 
with any heritable or transferable interest in the land or the rents of it, care being 
taken to distinguish the different modes of possession and property, and the real 
nature and extent of the interests held, more specially where several persons hUd 
interests in the same subject-matter of different kinds or degrees” Regulation VII 
of 1822 was repealed, so far as relates to the North-Western Provinces, by Act 
XIX of 1873, which consolidated the R(?venue Law relating to those Provinces. 
Section 62 and the following sections of this Act contain the existing provisions 
as to the formation of the Record of Rights. 

Rent payable. — The rent payable is the existing rent. 

103. On the application of a proprietor or tenure-holder, 
Fown for Hevenne. aud on his depositing or giving security for the 

Oi&oer to record particu- n* 

lars on application of required amount tor expenses, a Eievenue-om- 

proprietor or tenure-hol- i ^ i *.-1 

dev. cer may, .subject to and in accordance with 

rules made in this behalf by the Local Government, ascertain and 
record the particulars specified in tlio last foregoing section with 
respect to the estate or tenure or any part thereof. 

This section replaces section 10 of Act VI B. C. of 1862 and section 38 of 
Act VIII B. C. of 1869. 

This section will be very useful, as pointed out in Council, to a now landlord 
who cannot ascertain the tenancies and rents in his estate or tenure. But any 
landlord may apply under this section, who desires to have a record of his te- 
nants* rights and rents. A proprietor of an estate, however, who has not his 
name registered under Act Vll B. C. of 1876, cannot apply under this section 
(Local Government Rules, No. 39, infra). 

“ The rules framed by the Local Government under this section are as fol- 
lows : — s 


Applications by proprietors for Survey and Record of Bights. 

37.* Section 103. — Applications under this section shall be made to 
lector of the district. 


** 38. The application shall specify— 

(a) The status of the applicant, viz., whether he is a proprietor or a tenure- 

holder, and the particulars in respect of which the application is 
made. 

(b) The number of tenants (so far as the applicant is able to state it) occu* 

pying the estate or tenure, or part thereof in respect of which the 
application is made, the total rant payable by them at the time, and 
the estimated area covered by the application. 

39, If the application is made by a proprietor, it shall not be admitted 
* This mnnbfer an^ the following uro in continuation of Buies printed at pp. 41B-4tO ants. 
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unless the name of the applicant and the extent of his interest are registered un- 
der Act VII B. C. of 1876. 

“ 40. On receipt of the application, the Cfollector shall forward it to the 
Commissioner with any remarks which he may think necessary. 

“ 4L The Commissioner may call for farther information, or may require 
the application to be amended. 

“ 42. If the Commissioner shall have reason to boliev’e that the number of 
tenants afPected by the application does not exceed 1,000; and that the rent pay* 
able by them at the time the application is made does not exceed Rs. 25,000, ho 
shall pass an order allowing or rejecting the application ;.but otherwise he shall 
forward the application with an expression of his opinion for the orders of tho 
Bdard of Revenue. 

“ 4iJ. A Commissioner rejecting an application sliall record his reasons for 
doing so, and the applicant, if dissatisfied with the order, may appeal within ono 
month to the Board of Revenue. 

' “ 44. When an application is referred to the Board under Rule 42, or in con- 
sequence of an appeal under Rule 43, the Board'shall pass such orders as it may 
think tit for allowing or rejecting the application. 

“ 45. The Commissionei' or tho Board, as the (\ase may be, when allowing an 
application, shall specify the Revenue-oflicer or officers by whom tho record is to 
be prepared. 

“ 46. As soon as an application is allowed, the Collector shall call upon tho 
applicant to deposit the expeiiso.s at tho rate of eight annas per acre for tho esti- 
mated area in respect of which the a])plicatioii has been allowtjd. If the Collec- 
tor is unable to estimate the area, he shall calculate the expenses at tho rate of 
Rs. 2 per each tenant. If the amount does not exceed Rs. 500, tho applicant 
must deposit the* whole amount in advance. Tf it exceeds Rs. 500, the applicant 
shall deposit the sum of Rs. 500, and shall give ^such Bocun’ty as tho Collector 
may require for the balance. The applicant shall, when called upon, from time 
to time, deposit such further sujn as may bo necessary for carrying on the opera- 
tions. On com pi of ion of the proceedings, any unexpended balance shall bo re- 
funded to the applicant. 

“ 47. Tn conducting tho operations, the Revenue-officer shall proceed in ac- 
cordance with tho rules for the guidance of officers acting under orders made 
under section 101.” 

Ascertain and record the particulars : — This is known in the North 
Western Provinces as wajibulwaz or village record. The revenue officer is bound 
to record in the jumabundi the existing right of the cultivators and cannot im- 
pose an increased rent ; or assess rent at fair and equitable rates, — Ledlie v. Dur- 
gab^.rni, 21 W. R., 410 ; Sliaroda Persad v. Raj Mohan, 18 W. R , compare 22 
^w: R., 480, 24 W. R., 272 ; 25 W. R., 136 ; 20 W. R., 207. He can however 
settle rent at fair and equitable rate under section 104. 


104. (1) When, in any proceeding under this chapter, it 
ProowiBreMtorMord- doos not appear that the tenant is holding land 

,«ot«.tUing rent.. ^ jggg wMch he is 


paying rent, and neither the landlord nor tho tenant applies for a 
settlement of rent, the officer shall record tluj rent payable by th? 
tenant, and the land in respect of which the rent is payable. 

(2) When it appears that a tenant is holding mnd in excess 
of, w less than, that for which he is paying rent, or either the 
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landlord or the tenant applies for a settlement of rent, or in any 
case under section 101, sub-section (2), clause (rf),the oflSicer shau 
settle a fair and equitable rent in respect of the land held by the 
tenant. 

(3) In scuttling rents under this section, the officer shall 
presume, until the .contraiy is proved, that the existing rent is 
fair and equitable, and shall , have regard to the rules laid down 
in this Act for the guidance of the Civil Court in increasing or 
reducing rents, as the case may be. ^ 

This is new. 

The Revenue-officer is to record the existing^ rout except ("1) where the land- 
lord or tenant applies for a settlement of rent, (2) when the tenant is holding 
land in excess of orders than that for which he is paying rent, (3) when a settle- 
ment of revenue is being made for the local area under section 107, sub-section (c) 
danse (d). 

Es 1C€SS aj*e£l : — Revcnuc-ofliccrs in determining what is excess area should 
have regard to section 52 (2). 

Rules laid down in this Act. — See as to enhancement sections 0, 7, 8, 30, 
31, 32, 33, 34, 35, 30 and 40 j as to reduction, section 38 ; and as to alteration of 
rent for alteration of area, sections 50, 52. 


105. (1) When the Revenue-officer has completed a record 
« , T. made under thi.^ chapter, he shall cause a draft 

thereof to he locally published in the pres- 
cribed manner and for the prescribed period, and shall receive 
and consider any objection which may be made to any entrj 
therein during the period of publication. 

(2) After the expiration of this period the Revenue-office] 
shall finally frame the record, and shall cause it to bo locally 
published in the prescribed manner, and the publication shall b< 
conclusive evidence that the record has been duly made unde: 
this chapter. 


** Locally ^uhlisKcd ” ought to mean not only puhlished in the local GazetU 
hut in the local papers, in the District or even in the Snh-division or locality, Fo 
the meaning of the word “prescribed,*' read clause (15) of section 3, 

^'This period'' in sub-section (2) means the prescribed period. “ 
shall cause" means shall finally cause. The puVilication in sub-section (2) mean 
firial puhlication. Final publication is conclusive evidence that iho record he 
been duly made, but the section does not say that it is conclusive evidence of th 
coriectness oi the entry. Of course road with section 106, it would appear tha 
the officer shall have to determine its correctness before final publication, but . 
would be straining the w^ord duly to mean cdtrecily, 

See Government rules 33 and 34 at p. 419. Tlie period prescribed under sul 
section (1) is one month. 


106. If at any time before the final publication of the reoor 

last foregoing section a dispul 
Meord. aiises as to the correctness of any entry (nt 
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being an entry of a rent settled under this chapter), or as to 
the propriety of any omission, which the Revenue-officer proposes 
to make or has made therein or therefrom, the Eevenue-ofScer 
shall hear and decide the dispute. 

Is the decision of tlio Revenue- officer final in the sense of not being open 
to a regular suit in the Civil Courts ? The fact that tw» appeals have been pre-* 
scribed from his decision (section 108) seems to show that his decision is meant 
to be final, because if a regular suit would lie it would seem that a Munsiff could 
in a regular suit sot aside the decision under section lOS* of a Special Judge or 
©Ven of the High Court. Such a contention would be absurd, and possibly the 
ratio ihicidendi of Nilm-oni Smg l)eo v. Ram liundhu Ro\j and others^ I. L. R., 4 
Cal., 757 and 7 Cal., 388, will apply. Section 111, howev^er, while precluding th© 
Civil Court to take cognizance of any suit for tlie alteration of ilio rent or deter- 
mination of the status of any tenant during the prcpara.tion of the record, im- 
plies that after the preparation of the record such a suit is maintainable. Until 
i\\ih final puhUcation of the record, the Civil Court shall not entertain a suit of 
this nature. Then it follows tliat after the final publication of the record, the 
Civil Court can entertain such a suit. An undisputed entry is only a presump- 
tive evidence. It is rebutablc by a suit ; but the effect of an entr}^ after contest 
is not provided for. Again, section 109 read with section 105 clearly shows that 
the record is not conclusive evidence of its correctness ; for if it werq so, the un- 
disputed cntiy would not have been rebutable. Reading therefore section 106 
with sections 105 and 109 and III, it would appear that a regular suit impeach- 
ing the correctness of such a record will lie. It has however been held that the 
Civil Courts are, not competout under Act XJX of 1873, section 241, to try suits 
to alter or amend a record- of-nghts, or to give dii’cctions in respect of the same ; 
but they arc not debarred from entertaining anfl determining questions of right 
merely because such questions may have been the subject of entries in the re- 
cord-of-rights, and because such determination may show that such entries are 
wrong and need correction. Consequently, a claim in the Civil Court for a de- 
claration of the right to make certain collections of rent and to defray therewith 
certain village expenses, though such right had been the subject of entry in the 
record-of-rights fidvei*so to the person claiming such right, was held to be maiu- 
taiuable— 1 . L. R , 1 All., 013. See 21 W. K., 410 ; 22 W. R., 540. 

See Local Government Rule 32 at p. 418. 

107. In all proceedings for the settlement of rents under 
prooedurotobettdopt- this chapter, and in all proceedings under the 

•dbyBevonue-offloer*. foregoing scction, the Revenue-officer 

shall, subject to rules made by the Local Government under this 
Act, adopt the procedure laid down in tho Code of Civil Proce- 
dure for the trial of suits, and his decision in every such proceed- 
ing shall have the force of a decree. 

For rules see pp. 401 — 419. 

108. (1) The Local Government shall appoint one or more. 
^vSnue-offll P®wons to ho a Special Judge or Special Judges 

for the purpose of hearing appeals from we 
decisions of Revenue-officers under this chapter. 
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(2) An appeal shall lie to the Special Judge f rotia the decision 
of a Revenue oflBicer under •this chapter, and the provisions of the 
Code of Civil Procedure relating to appeals shall, as nearly as 
may be, apply to all such appeals. 

(3) Subject to the provisions of Chapter XLII of the Code 

of Civil Procedure, an appeal shall lie to the High Court from 
the decision of a Special Judge in any case under section 106 as 
if he were a Court subordinate to the High Court within the 
meaning of the first section of that chapter : , 

Provided that, if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of the parti* 
culars with reference to which the rent of any tenure or holding 
has been settled, the Court ,may settle a new rent for the tenure 
or holding, hut in so doing shall be guided by the rents of the 
other tenures or holdings of the same class comprised in the same 
record as ascertained or settled under section 104. 


Sub-section (!)• — The District Judpfeof MozufPeqiore has been appointed 
to be the Special Judge for the purpose of hearing appeals from the decisions of 
the Revenue'-officers employed in conducting the survey and record of rights in 
pergana Guddeswar and in Tuppehs Chukla !N’yo and Dutsaleh in the district of 
Mozufferporo. 

Sub-section (2). — An appeal lies only from a deetsimi of the Revenue -officer ; 
80 that where there has been no decision !mt only an unobjected record, there can 
be no appeal. All proceedings to*’ settle rents (sec. 107) and all orders in objec- 
tions under section 106, are decisions. 

Sub -section (3)- — Cliapter XLII of Civil Procedure Code provides that se- 
cond appeal shall lie to the High Court on the following gi'ounds, namely, (1) the 
decision appealed against being contmry to some specified law or usage having 
the force of law; (2) the decision having failed to determine some material issue 
of law or usage haviug the force of law ; and (3) there being a substantial error 
or defect in the procedure, as prescribed by that code or any other law, which 
may possibly have produced error or defect in the decision of the case upon tho 
merits' (sec. 584) : and that no second appeal shall lie except on tho above grounds 
(sec. 585). 


109. (1) Every record made under this chapter shall dis- 
, . . tinguish between the disputed and the uudis*- 

puted entries therein. 

UTaevidenoa. ^2^ Every undisputed entry in the record 

shall be presumed to be correct until the contrary is proved. 


This aoetion should be read with sections 105 andl 06. Seotion 105 provides for 
the final publication of tho record, and section 106 provides rules for the dotennina- 
Uon of disputes as to the entry before the final publication. Hence when the 
final publication will be made, the dispute, if there bo any, would have been 
heard and determined btifore the final publication. Section 106 says shall hear 
.^deeide thedtgpnie.^* It is imperative; a decided dispute is not a disputed 
entry, ana tho chapter confers no power upon the Royenuotvoffieer to kisep any 
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dispute open. A disputefl entry in this section therefore means an entry made 
after contest or after deciding a dispute, and an undisputed entry moans an un^ 
contested entry. Mark however the phraseology. The words disputed entry ** 
and “ undisputed entiy ” imply that the entries of the recoid are not treated by 
the Legislature as past dispute ' or final, but that they are open to a regular 
suit. ■ 

Undisputed entry is presumed to be correct, but no provision is made for 
disputed entry. 

Vide notes of section 106. 

Compare also I. L. R., 2 All., 460, 493, 394; I. L. R., 5 Cal., 744 ; L. R., 7 
I. A., 63 ; 3 P. C. R., 704 ; 1. L. R., 1 All., 563, 567 ; I. L. R., 2 All., 876 (P. B.); 
I*L. E., 2 All., 631 i I. L. E., 1 All., 688 ; L. E., 5 1. A., 87 ; 3 P. 0. E., 629 ; 25 
W. E.,-121. 

110 . When any rent is settled under this chapter, the sottle- 
<Fime at whush Bettie- meut shall take efipet from the beginning of 

3Sp 1“* the agricultural year next after the final pub- 

lication of the record. 

111 . When an order has been made under section 101, — 

BUT oi-propeedings in (a) a Civil Court shall not, until the final 

pantionofrecor£ pubUcatiou of the rccotd, cutertaiu a 

suit or application for the alteration of the rent or 
the determination of the status of any tenant in the 
, area to which the order applil^s ; and 

(6) the High Court nxay, if it thipks fit, transfer to the Ke- 
venue-officer any proceedings pending in a Civil 
Court for the alteration of any such rent or fox 
the determination of any of the matters specified 
or referred to in section 102. 

Until the final puhlication of the record. — The Civil Court can then entertain 
a suit contemplated by this section, gfter the final publication of the record. 

Vide notes of section 106. 

Altfiration of rent. — This includes enhancement and redaction of rent as 
well as alteration of rent. 

Determination of the status. — See section 157. 

113 . ( 1 ) The Local Government, with the previous sanction 
Power to euthoriee e of the Govetuor-Geueral in Council, may, on 
•pe«4«ie»»ee?**”*^* “ hciug satisfied that the exercise of the powers 
hereinafter mentioned is necessary in the interests of public order 
or of the local welfare, invest a Revenue-officer acting under thia 
chapter with the follow'ing powers or either of them, namo* 
ly 

power to settle all rents ; 

(6) power, when settling rents, to reduce rents if in th^ opi- 
nion of the officer the maintenance of existiiig rents 
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would on any ground, whether specified in this Act or 
not, be unfair or ’inequitahle. 

(2) The powers given under this section may he made exer* 
oiseablo within a specified area either generally or with refer- 
ence to specified cases or classes of cases. 

(3) When the Xocal Gfovemment takes any action under 

this section, the settlement-record prepared by the Revenue-offi- 
cer shall not take effect until it has been finally confirmed by the 
Governor-General in Council. t 

The Select Cominittoo observed : — ** Under the special settlement* which 
will only be undertaken with the previous sanction of the Government of India, 
and which is meant to be applied only in circumstances in which the operation 
of the ordinary law is likely to prove insufficient, the Settlement-officer will have 
power to settle all rents, and will,* moreover, have power to reduce rents on other 
grounds than those ordinarily applicable. We think that in the exceptional 
cases in which it may be necessary to have recourse to this procedure, tho 
Govemmeut should have power to go to the root of the matter and to put its 
settlement on a thoroughly stable basis. 

113. When the rent of a tenure or holding is settled under 

this chapter, it shall not, except on the 
«B’»rttied‘’lwo’w remato ground of a landlord’s improvement or of a 
nn*it«red. gubscqucnt alteration in the .area of the 

tenure or holding, he enhanced, in the case of a tenure or an 
occupancy-holding for fifteen years, and, in the case of a non- 
occupancy-holding, if the rent is settled in any case under section 
112 or on the application of the landlord under section 104, for 
five years. The periods of fifteen and five years shall be counted 
from the date of the final publication of the record. 

Compare sections 9, 37, 29 and 46. 

114. Where an order is made under this chapter in any case 
of proceed- cxccpt Under section 101, sub-section (2). 

logs under chepter. clausc (c?), the expenses incurred by the Gov- 
ernment in carrying out the provisions of this chapter in any 
local area, or such part of those expenses as the Local Govem- 
meut may direct, shall he defrayed by the landlords and tenants 
of land in that local area, in such proportions as the Local Gov- 
ernment, having regard to all the circumstances of each case, 
may determine ; and the proportion of those eipenses so . to be 
defrayed by any persons shall he recoverable by the Government 
from him as if it were an arrear of revenue due by him. 

retoorered uader the Certificate Prooednre AotVlIof 

,1$68 and 188Q B.C. 
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11 5> Wlien the particulars mentioned in section 102, clause 
(6), have been recorded imder this Chapter in 
"*lTOiy respect of any tenancy, the presumption under 
^ section 60 shall not thereafter apply to that 
tenancy* 


CHAPTER XI. 

^ Recom) of Proprietor's Private Lands. 

** In dealin^y with the diflicult question of kharaar or zeraat land, we have 
provided two alternative methods of procedure : (a) that of survey and regis- 
tra,tion of such land by a Revenue-officer, by order of the Local Government ; 
(h) that of enquiry on the application of the individual landlord or tenant con- 
cerned. Tlie former procedure would apply to Jarge areas where the qqeBtiou is 
important, the latter to disputes about particular plots of land. At the request 
of the Government of Bengal tlic two methods of procedure have been left 
et^ually applicable to any part of the country. We have made no distinction in 
the description of this land between Bengal and Behar, but we have directed re- 
gard to be bad in every case to local custom, and, while making it incumbent on 
the Revenue-officer to record certain lands as the proprietor’s private land, have 
endeavoured to assist him by certain guiding rules in cases not clearly coming 
under these beads.” (Select Committee on B. T, Bill No. III.) 

** The only amendment calling for notice in this chapter is the insertion of 
a provision in | 3 cction 1 1 (5, that nothing in the Chtipter (VI) relating to nou- 
occnpancy-raiyats shall apply to a proprietor’s private lands. This merely ex- 
presses what was always intended, though by ah over-sight it was not previously 
provided for.” (Select Committee on B, T. Bill No. Ill) 

“ I cannot see why any attempt should ho made to contract the sight of 
landlords to the lands of that description (khamar lands), or to leave the deter- 
mination of those rights to the executive authorities instead of to the Courts of 
law.” (Sir R. Garth's Minute.) 

116. Nothing in Chapter V shall confer a right of occu- 
Baviiic as to pancy in, ' and nothing in Chapter YI shall 

apply to a proprietor’s private lands known in 
Bengal as khamar, nij or nij-jote, and in Behar as zeraat, nij, seer 
or kamat, where any such land is held under a lease for a term of 
years or under a lease from year to year. 

The whole force of the section lies upon the word where. Not that Chapters 
V and VI do not apply to khamar lands at all, but they do not apply where it is 
held under a lease for a term of years or under a lease from year to year. 

The old law was to the same effect. Section 6 of Act VIII of 1869 (B. 0.), 
Old law ^ 1859, having defined an occupancy raiyat 

or the conditions of an occupancy right, says : “ But this 
rule does not apply to khamar, nij-jote or seer land belonging to the proprietor of 
the estate or tenure and lot by him on lease for a term, or year by year.” Ac- 
cordingly it has been held that the fact of the land being nij jote does not jJ6r se 
prevent a cultivator from acquiring rights of occupancy in it. This section ex- 
cludes only khamar, nij-jote, and seer lands from the operation of such rights, 
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only when such lands have been let by the proprietor on a lease for a term of 
years or year by year — Gourhari Singh v. Behari 12 W. B., 278. It is 

only when khamar lands ai*e let bj^ the zemindar for a term of years, or from 
year to year, that the tenant does not acquire a right of occupancy, though he be in 
continuous possessioA for 12 years — Bhagwan Bhagat v. Jagmohin Roy 20 W* R.j 
308 ; Shaik Ashruff v. Bam Kishore Ohose^ 23 W. R., 288, The right to hold nij- 
jote lands passes with the sale to the auction-purchaser, and the zemindar cannot 
claim any right of occupancy in those lands : his holding after the sale is in the 
capacity of an ordinary raiyat and must bo dealt \vith accordingly — Joy Butt Jha 
V. Bajee Bmn Singh^ 7 W. R., 40. A zemindar occupying his own lands as nij- 
jote cannot, when the zemindai*i passes into other hands, lay claim to them on the 
.ground that he is a raiyat with the rights of occupancy — Reed v. Sree Kisf&n 
Sing^ 15 W, R., 430. 

A landlord seeking to obtain an enhanced rate of rent on account of nij-jote 
held by a tenant without a right of occupancy has no right to obtain a judicial 
assessment. He can serve his tenant with notice to quit unless he agrees to pay 
the rent^equired, and if the tenant continues in occupation, he must be taken by 
implication to pay the enhanced rent — Janu Munder v. Brijoo Singh^ 22 W. R., 
548. 

This Chapter does not make any such provision that unless the land is re- 
corded as the proprietor’s private land under section 120, it is not so. The pre- 
sumption will of course be that it is not private land (sub-section (2) of section 
120), but the zemindar may prove it to be so. If the Lof‘.al Government do not 
direct a survey under section 117, or neither party applies to the Revonue-oflicer 
for it, the zemindar can prove a land to be his private laud. When liowever a 
survey or record is made, under section 119, the record will be of the same effect 
as the record of Chapter X. 

Proprietor and not a tenure holder: — The section again contemplates a 
proprietor’s (cl. 2 of section 3)‘ private land; a patnidar or a tenure-holder 
will have therefore no private land whatever. And Mr. Justice Field says in 
his Minute: “I am afraid the provisions of this section will be used byraiyata 
to harass their landlords. I may observe that the Bill speaks only of a proprie- 
tor's private lands, but where the zemindar has virtually become an annuitant, 
and the real proprietary interest lias passed to a tenure-holder, as in the case of 
patni tenures, the khamar land belongs to the tenure-holder.” 

A tenant of a hhamar land will have possibly all the advantages of the Act, 
because Chapter XI is a part of the Act, and the general provisions will apply 
to him . Consider the effect of sections 89 and 82 upon his status. 

117 . The Local Government may, from time to time, make 
Power for Goreranient ail Older directing a Revenue-officer to make a 

and record of all the lands in a speci- 
Unde. local area which are a proprietor’s private 

lands within the meaning of the last-foregoing section. 

Tide tlie Report of the Select Committee quoted at the head of this Chap- 
ter. 

Under thp powers vested in it by section 189, post, the Local Government 
h^ conferred on Revenue-officers when directed to make a survey and record of 
pt^rietors’ private lands, all powers exercised by the Civil Court in the trial of 
suits and the power to enter upon any land, and to survey, demarcate, and make 

©xerciseable by my officer under the Bengali 
Burvo, Aot, XS76. Mute 1 at p. 401 md iiotiSaBdim Bi p. 422,) 
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The Local Government has, however, not yet directed any survey and record 
of proprietors* private lands in any local area. When the Local Government 
directs any such survey and record, the Reveniic-oflicer appointed to make the 
survey and the record, shall be guided by the rules printed under section 101, so 
far as they may bo applicable. 

118 . In the case of any land alleged to bo a proprietor’s 
Power for Bevenue- private land, on the application of the pro- 
w® wlicatwn * 0 ? prictor or of any tenant of the land, and on 
^proprietor or tenant. depositing thc required amount for oxpen- 

*ses, a Revenue-officer may, subject to and in accordance with 
rules made in this behalf by the Local Government, ascertain 
and record whether the land is or is not a proprietor’s private 
land. 

Vide the Report of the Select Oommitteo quoted at the head of this Chapter 
and the Appendix. 

The Local Government has framed the following rules under this section 

‘‘ 1. Applications under this section may be made to the Collector of the 
district, or to thc oflicer in charge of the subdivision in whicb the land in ques- 
tion is situated, or to any As.sistant or Deputy Colh?ctor (^specially empowered by 
Government to receive such applications. If the application is made to the Col- 
lector of the district, he may transfer it for disposal to any officer empowered by 
Government to receive it. 

^ “2. The jqiplication shall be sifrned by thc party making it, and shall con- 
tain the following particulars so far as the applicant is able to furnish them 

(a) Thc name, towji number, and Government revenue of the estate. 

(5) The names of the registered proprietors, and the share held by each. 

(c) The speciticatioii of each plot of land referred to in the application, 

showing tlio village in which it is situated and the area and boundaries 
of each ph»t, if known. 

(d) The names of the tenants (if any) in occupation of each such plot, 

(e) Grounds of the application. 

“ 3. On receipt of the application tho officer shall make such inquiry as 
ho may think fit by examining tho applicant or his agent, and may call for fur- 
ther particulars before ordering further proceedings. 

“ 4. If the area of lands is already ascertained by measurement mado by 
competent agency under the authority of Govemraont, or if for sufficient reason a 
further measurement is considered desirable, tho officer shall order the lands to 
be measured and shall estimate the cost of measurement in accordance with the 
rules for the time being in force for the measurement of lands in partition cases, 

, and shall require tho applicant to deposit the amount either at once or in such 
instalments as he may deem fit.” 


119 . ‘When a Rorenue-ofiicer proceeds under either of the 
ProMdni. for record- two last foi’egoing scotionSj the provisions of 
tog priTBte land. geotions 105 to 109, both inclusive, shall ap- 

ply. 


Vide notes under sections 105 to 109. 
55 
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120. (1) The Revenue-officer shall record as a proprietor’s 
^ ^ private land — 

tiMi'^of proprietor's pri- (g) land which is proved to have heen 
vote land. cultivated as khamar, zoraat, seer, 


nij, nij-jote or kamat by the proprietor himself with 
his own stock or by his own servants or by hired 


labour for twelve continuous years immediately before 


the passing of this Act, and 

(J) cultivated hind which is recognized by village usage^s 
propiietor’s khamar, zeraat, seer, nij, nij-jote or hamat. 

(2) In determining whether any other land ought to be 
recorded as a proprietor’s private land, the officer shall have 
regard to local custom, an^ to the question whether the land was 
before the second day of March, 1883, specifically let as proprie- 
tor’s private land, and to any other evidence that may be pro- 
duced ; but shall presume that land is not a proprietor’s private 
land until the contrary is shown. 

(3) If any question arises in a Civil Court as to whether 
Ifiiid is or is not a proprietor’s private land, the Court shall liavo 
regard to the rules laid down in this section for the guidance of 
E.ovenue-officcrs. 


The presiimpiioTi on sub-section (2) follows the presumption in sub-section 
(7) of section 20, and is in accordance with the spirit of the Legislature. 


CIIAPTEE XII. 

Distraint. 

The operation of this Chapter is kept in abojanco by Act XX of 1885 till 
February 1880. Till the first day of February 1880, tho provisions of the old 
Act shall bo in force so far as tliey relate to distraint. VvJe the Appendisc, 

The Rent Commission proposed to abolish tho law of distraint. They re- 
marked : — “ This is an offset of English law originally introduced into this country 
by Regulation XVII of 1798, which empowered certain specified landlords to dis- 
train and sell the crops and products of the earth of every description, the grain, 
cattle, and all other personal property (whether found in the house or on tho 
premises of the defaulter or of any other person) belonging to their tenants. This 
continued to be the law until 1859, when tho power of distraint was limited to 
tho produce of the land on account of which tho rent is due. There can be little 
doubt that this change considerably impaired the cooinive efficacy of this pro- 
cedure as a means of recovering rent ; and we are afraid that the proyisions of 
the present law are not always strictly attended to. There is evidence of positive 
abuse of. these provisions in Behar ; and the experience of some of ns is, that 
they have not always been used in a regular manner in other parts of tho 
O^iwatry. 
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The present chapter is a compromise of that proposal made by the Bengal 
Qovemment in consideration of the opposition made by the landlords. 

This chapter should be read 'with section 166. 

121 . Where an arrcar of rent is due to the landlord of 
„ , a raiyat or under-raiyat, and has not been 

application for distraint (luo for more tliaii a jcar, and no seen- 
may be mad*. rity has bcon acccptcd therefor by the land- 

lord, the landlord may, in addition to any other remedy to which 
hg is entitled by law, present an ai>plication to the Civil Court 
requesting the Court to recover the arrear by distraining, while 
in the possession of the cultivator, — 

(a) any crops or other products of the earth standing or 
ungathered on the holding 

(i) any crops or other products of the earth which have 
been grown on the holding and have been reaped or 
gathered and are deposited on the holding, or on a 
threshing-floor or place for treading out grain, or the 
like, whether in the fields or witliin a homestead : 

Provided that an application shall not be made under this 
section — 

(1) by a proprietor or .manager as defined under the Land 

Registration Act, 1870, or a mortgageo of such a 
proprietor or manager, unles's his name and the extent 
of his interest in the land in respc'ct of which the 
arrcar is due have been registered under the provisions 
of that Act ; or 

(2) for the recovery of any sum in excess of the rent pay- 

able for the holding in the preceding agricultural year, 
unless that sum is payable under a written contract or 
in consequence of a proceeding under this Act or an 
enactment hereby rcqicaled ; or 

(3) in respect of the produce of any part of .the holding 

which the tenant has sub-let with the written consent 
of the landlord. 


Nd Act '.—Act nil of 1869, Tt.G., s. 08. Act S, 1859, 112.-Tho pro- 

Troduee of th« load to held to bo hj-polliecuted for the rent 

be Held ]iyi>otbecate^or 
the rent. 


AxTeaxn of rent mey 
be , recovered by die- 
treint under the follow- 
ing rules. 


payable in reBpeefc thereof ; and wdicn an arrear of rent, l, 
defined in section 20 of this Act, is duo from any cultivator 
of land, the zemindar, lakUerajdar, farmer, dependent 
talttkdar, under-farmer, or other person entitled to receive 
rent immediately from such cultivator, instead of bringing 
suit for tlio arrear as hereinboforc jirovided, may recover 
ilie same by distraint and sale of the produce of the 
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£SSn^^?ecurit'*^^*t<?^b 0 account of which tho arrear is due, under the 

exempt from distraint. ® following yules. Provided always that, when a culti- 
vator has given security for the payment of his rent, tho 
produce of the land for the rent, of which security has been given, shall not bo 
Proviso, liable to distraint. Provided also that no sharer in a 

joint estate, dependent taluk, or other teiiure, in which 
a division of lands has not been made amongst the sharers, shall exercise the 
Proviso. power of distraint otherwise than through a manager 

authorized to collect the rents of the whole estate, ta- 
Ink, or tenure, on behalf of the sharers in the same. (Provided further that, in 
pattidari estates situated in districts under the Government of the Lieutenant- 
Governor of the Noi*th- Western IVovinces, distraint shall be made only throu& 
a lumberdar.) 


Act Yllly 1869, 8. 69. Act 1859, s. 113. — Distraint shall not be 

No distraint in certain arrear which has been due for a longer period 

cases. than one year ; nor for the recovery of any sum in excess 

of the rent payable for the same land in the preceding year, 
unless a written engagement for tho payment of such excess has been executed 
by the cultivator. 


Act Till, 1869 B.O.j s. 71. Act X, 1859, s. 116. — Standing crops, and 
Standinff crons and uiigathcred products of the oartli, and crops or other 

crops gati^red but not products, when reaped or gathered, and deposited in any 
teafnt. ® i«- threshing-floor, or place for treading out grain, or the like, 

^ ^ whether in the field or within a homestead, may be dis- 

trained by persons invested w'ith the powers of distraint under tho provisions of 
this Act. But no such crops or pi’oducts, other than the produce of tho laud in 
respect of which an ari’car of rent is due, or of land held under the same engage- 
ment, and no grain or other prodAce, after it has been stored by the cultivator, and 
no other property whatsoever shall jjo liable to distraint under this Act, 


The landlord may present an application, &c. — Is the gomashta entitled 
to make an application under this section ? Vide section 187 of this Act and 
also section 70 of the old Act, ** Gomashtas employed in tho collection of rent 
are not permitted to distrain, unless expressly * authorized by powor-of-attomey 
on that behalf.’ To distrain for rent is not within the gonciul scope of a go- 
mashta s authority, and tho landlord w'ould nbt therefore be liable for tho acts 
of a gomashta, who had not been expressly authorized by him to distrain.” (Bell 
in his Landlord and Tenants' Act). Where, however, a landlord did actually order 
the gomashta to make tho distress, he would bo liable for the illegal distress, 
although it w^not made under a written authority. So if tho gomashta paid 
to ^ tho lamUdw tho proceeds of tho distress, and the landlord received such pro- 
knomng that they had Ikjou obtained by distress, ho would, by thus accopt- 
-angfrand ratifying tho act of the gomashta, •render himself as responsible for the 
act of the gomashia, as if he had expressly authorized the illegal act — (Ram Joy 
Mundlo V. Kally Mohan Hoy Chowdry, Marsh., 282 ; Samasundari Debia v. 
Mallyat. Mundle, 11 W. R., 101). Under the present law, however, there being 
no private distraint, it is presumed, a gomashta may as well make an application 
and verify it— Compare s. 187, post. A landlord cannot distrain crops for 
aiTX'ars due, not from tho tenant, but from another person not in possession 

crops*— (Mohinee Dasseo v. Ram Kumar KurmokaPi 
regal'd to what crops aro subject to distress it is 
follows : « We have considered the sections of Act X of 1859 by virtue 
m wmcb tue right of distress is now exercised in these provinces, and having 
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regard to the whole of those sections, we are of opinion that the term * produce 
of land’ is to be construed as equivalent to that which can be gathered aud 
stored, crops of the nature of cereal, or grass or fruit crops, and it docs not apply 
to the trees from which the crops, if fruit crops, are gathered. The law of dis- 
tress in Act X of 1859 is substantially a re-enactment of the law of distress 
provided by Regulations XVII of 1793, XXXY and XLV of 1795, and that 
again has evidently been adopted from the English Statute Law. Now by 
Statute Geo. 2, c. 19, s. 8, landlords are empowered* to distrain corn, grass or 
other product growing upon any part of the land demised, and it has been held 
that the term product in the section above quoted appliqs to such products only 
as are similar to those specified, to all of which the process of becoming ripe, 
aftd of being cut, gathered, made, aud laid up when ripe, is incidental.* Hence 
trees, shrubs, and plants growing in a nursery ground, cannot be distrained for 
rent — Selwyn’s N. P., p. GC9. The provisions of A(jt X appear to us also to 
refer only to such produce of the land as becomes ripe and is cut, gathered and 
stored ” — (Shoo Pershad Tewary v. Mnsst. Mohema Beobee, 1 All., 76). 

“Proprietor,” as defined in Act VII of *1876 (B.O.) means “ every person 
being in possession of an estate or revenue-free property, or of any interest in 
an estate or revenue-free property as owner thereof ; and includes every farmqr 
and lessee who holds an estate or revenue-free property directly from or under 
the Collector.” 

Written Contract :-*-See sections 9 and 43 and 48 ante. 

Sublease Under the old law it was hold that when the tenant had sublet 
the land, the crops of the sub-tenant were subject to distraint for rent duo from 
the tenant — (Goetun Sing v, Baldoo Kahar, 4 All. Rep. 76). 


122. (1) Every application under the' last foregoing section 
» . shall specify— . 

ormo appioa on. holding in rcspcct of which the 

arrear is claimed, and the boundaries thereof, or such 


other particulars as may suffice for its identification ; 

( J) the name of the tenant ; 

(c) the period in respect of which the arrear is claimed ; 

{(1) the amount of the arrear, with the interest, if any, 
claimed thereon, and, when an amount in excess of the 


rent payable by the tenant in the last preceding agri- 
cultural year is claimed, the contract, or jroceediiigi* 
as the case may he, under which thin amount; is, 
payable; "V 

(c) the nature and approximate value of the produce td W 
distrained ; 

(f) the place where it is to be found, or such other parti* 
culars as may suffice for its identification ; and 
(ff) if it is standing or ungathered, the time at which it is 
likely to be cut or gathered. 

(2) The application shall be signed and verified in the 
manner prescribed by the Code of Civil Procedure for the signing 
and verincatiou of plaints. 
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Name of the tenant : — If the land be in the possession of a person other 
than the tenant named under clause (jb) and not claiming through the latter but 
against him, the landloi*d has no right of distraint (Mohini Dasi v. Ham Kumari 
Sp. W. E., Act X, 77). 

Verification : — Section 51. — “ The plaint shall bo signed by the plaintiff 
and his pleader (if any), and shall be verified at the foot by the plaintiff or by 
some other person proved to the satisfaction of the Court to be acquainted ivith 
the facts of the case ; Provided that, if the plaintiff, by reason of absence or for 
other good cause, is unable to sign the plaint, it may be signed by any person 
duly authorized by him in this behalf.” 

Section 52. — “ The verification must be to the effect that the same is true ip 
the knowledge of the person making it, except as to matters stated on informa- , 
tion and belief, and that as to those matters ho believes it to be true. The veri- 
fication shall be signed by the person making it.” 

Stamp. — The Court-fee stamp on an application for distraint will be of 8 
annas under Schedule 11, art. l,*cl. (5), para. 2 of the Court Pees* Act, VII of 
1870. 


123. (1) The applicant shall, at the time of filing an ap- 

Prooedure on receipt phcatioii unflcr the forogoing section^ file in 
of eppiioauon. Coutt such documentary evidence (if any) as 

he may consider necessary for the purposes of the application. 

(2) The Court may, if it thinks fit, examine the applicant, 
and shall, with as little delay as possible, admit the application 
or reject it, or permit the ajiplicant to furnish additional evidence 
in support of it. 

(3) Where a Court cannot forthwith admit or reject an ap- 
plication under sub-scction (2), it may, if it thinks fit, make an 
order prohibiting the removal of the produce specified in the ap- 
plication pending the execution of an order lor distraining the 
same or the rejection of the application. 

(4) When an order for distraining any produce is made un- 
der this section at a considerable time before the produce is likely 
to be cut or gathered, the Court may suspend the execution of 
the order for. such time as it thinks fit, and may, if it thinks fit, 
make a further order prohibiting the removal of the produce pend- 
ing the execution of the order for distraint. 

The High Coart has laid down the following rales nnder this Act ; 

(5) All applications to distrain shall be presented and heard in open Conrt. 

The examination mentioned in section 123, snb-section (2) shall be 
on oath or affirmation. 

(6) All each applications and all notices of distraint under seotion 141 

shall be entered in a register to bo called the “ Distraint Register,” 
•which shall be kept in the form annexed. A copy of every such ap- 
plication, to be furnished by the applicant, shall be given to the offi- 

_ car appointed to make the distraint, and a copy of the notice nnder 
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section 141, to be similarly furnished by the applicant, shall bo given 
to the officer placed in charge of t^e disti-ained property. 
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m. If an application is admitted under the last foregoing 
Ezooution of order tor section, the Gourt shall depute an officer to 
diatiunt. distrain the produce specified therein, or such 

portion of that produce as it tliinks fit ; and the officer shall prd- 
ceed to the place where the produce is, and distrain the produce 
by taking charge of .it himself or placing some other person in 
charge of it in his behalf, and publishing a notification of the 
distraint in accordance with rules to that effect to be made by 
the High Court : p 

Provided that produce which from its nature does not e^mit 
of being stored shall not be distrained under this section at any 
time less than twenty days before the time when it would be fi.t 
for reaping or gathering. 


Old Act:— VIIL of 1869, B.G., s. 74. AetX, 1859, «. 118.— Standing 
Standing crops Ac other ungathered products, may, notwithstand- 

when at&cbed *to be ing the distraint, be reaped and gathered by the cnltiva- 
oSl 8 ?^itOTforf if\eneg- Stored in such gi-anancs, or other places, as 

loot to do 80, ’by the dis- are commonly used by him for the purpose. If the culti- 
vator neglect to do so, the distmincr shall cause the said 
crops or products to bo reaped or gathered, and, in such case, shall store the 
same either in such granaries, or other jdiices, as aforesaid, or in some other 
conrenieut place in the neighbourhood, In either case), the distrained property 
shall be placed in the charge of some person appointed by tho distrainer for 
the purpose. Crops or products .which, from their nature, do not admit of being 
stored, may be sold before they are cut or gathered, under the rules hereinafter 
provided ; but in such case, the distraint shall be made at loa.st twenty days be- 
fore the time when the crops or products, or any part of the same, would be fit 
for cutting or gathering. 

Under Rule 6, p. 438 ante^ the officer appointed shall bo furnished with a copy 
of the application. 

The High Court has made the following rules under this section : — 

(7.) The officer deputed to make a distraint under section 124, or to take 
charge of produce distrained under section 141, must in all cases be 
able to read and write the language of the district. 

(8.) The written demand under section 125 shall bo framed in accordance 
wijlh the entries contained in tho application or notice referred to in 
Rule 2. 

(9.) The notification of distraint dirogtod in section 124, Act VIII of 1885, 
shall bo published, — 

By fixing up in a conspicuous jMirt of the holding or other place 
in which the produce is, a notice that such produce has been 
distrained, and by proclaiming at the same time the contents of 
the notice by beat of drum. 

(10.) Tho notice shall specify the name of the person at whose instance 
the distraint is made, the name of tho defaulter, the name of the 
person in whose charge the produce has been placed, and the amount 
of the arrear due ; and it sliall direct any person intending to reap, 
gather, or store tho crop or produce, if unreaped or ungathored, or 
intending to do any other act, necessary for its preservation, to give 
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due notice of his intention to the person who has been ptac^lh 
charge, , 

(11.) The notice shall bo fixed up in the presence of not less than two 
persona, in addition to the agent of the distrainer, who points out the 
crop or produce. ’ 

(17.) All officers deputed to distrain property nnder this chapter shall, 
if there is a post office in the vicinity, report to tlie Court by letter 
iniTnediately the distraint is made, or if there' is no such post office, 
shall, immediately on his return, report in writing the nature and 
extent of the crop or ])rodHce distrained, the day on which the dis- 
^ traiut was Tuade, the name of the person, (if any) placed in charge 

of the crop, and tlie day fixed for the sale, or if the sale has taken 
])lace, the day on which it took place. He shall also, immediately 
on his return, file an account of all money received and disbursed by 
bim, together with the receipts for the same and the record of the 
biddings at the sale, if a sale has hiken place. 

125. (1) Tlie distraining officer shall, at the time of 
Service of demand and niaking the distraint, servo on the defaulter 

a wi*ittcn demand for tlie arrear due, and 
the costs incurred in making the distraint, with an account ex- 
hibiting the grounds on which the distraint is made. 

(2) Where tlie distraining officer has imson to believe that 
a person other than the dcrauller is the owner of the property 
distrained, ho shall serve copies of the demand and account on 
that jicrson likewise. 

(3) The demand and account shall, if praclicahle, he served 
personally ; but if a p(n'son on whom they are to l)e served ab- 
sconds or conceals himself, or cannot otherwise he found, the offi- 
cer shall affix copies of the demand and account on a conspicu- 
ous part of the outside of the house in which he usually re^ 
sides. 

Old Act Vin, 180)9, 72. Act X, 1859, ,<?. 110.— -Beforo, or at the 

time when distro-iiit is made under this Act;, the distrainGf 
with a^wrhten domaTi^^ cause the defaulter to be served with a written 

demand for the aiuoimt of the arrear, together with an 
account exhibiting the grounds on which the demand is 
made. The demand and account shall, if practicable, be served personally on the 
defaulter, or, if ho abscond or conceal himself so that they cannot be so served, 
shall l>o affixed at his usual place of residence. 

The High Court have proposed the following rule under this section 

“ 8. The written demand under section 125 sliall be fi'iimcd in accordance 
with the entries contained in the application or notice referred to in Rule 6 " (t. s., 
jiotioe of distraint under section 141, post.) 

126. (1) A distraint under this chapter shall not prerent 
Bight to leap, * 0 ., pro. any pctson from reaping, gathering or storing 

any produce, or doing any other act necessary 
for its due preseryatiou. 

'S6 
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(2) If the person entitled to do so fails to do so at the pro- 
per time, the distraining officer shall cause any standing crops or 
ungathcred products distrained to be reaped or gathered when 
ripe, and stored in such granaries or other places as are common- 
ly used for the purpose, or in some other convenient i)laoe in the 
neighbourhood, or shall do whatever else may be necessary for 
the duo preservation of tlic same. 

(3) In either case the distrained property shall remain in 
the charge of the distraining officer, or of some other person ap- 
pointed by him in this behalf. 

Old Act.— ilci. Tin, 18CP, TI.G., s. 74. Act X, 1850, s. 118.— Standinff crops, 
St d'n ro 8 &o otlicr iingathered ]>ro(liicts, may, iiotwitlistaiiding 

when attached^ 'to be the distraint, be reajicd and gatfiered by the cultivator, 
cSti?^to*r*^ or^^if^he^neg- stored in such gi aiuiries, or otlier places, as 

lectio do’ 80, 'by the diaj are commonly used by him for the purpose. If the 
trainer. cultivator neglect to do so, the distminer shall cause the 

said crops or products to be reaped or gathered, and, in such case, shall store the 
same either in such granario.s, or other places, as aforesaid, or iii some other 
convenient place in the neighbourhood. In either case, the distrained property 
shall be placed in the charge of some person appointed by the distrainer for the 
purpose. Crops or products which, from their nature, do not admit of being 
stored, may be sold before they are cut or gutliered, under the rules hereinafter 
provided ; but, in such ca«e, the distraint shall be made at least twenty days 
before the time when the crijps or products, or any jiart of tho sS^me, would be 
fit for cutting or gathering. • 

The High Court have proposed the following rule under sulisection (2) 

(12.) In tlie event of it being necessary for the distiaiiiing officer, or tho 
officer placed in charge of distrained property, to I'eap, to gather, or 
store anj’ crops or produce, or to do any other acts for tho duo 
preservation of the same, as provided hy section 12t‘>, the person at 
whose instance the distraint was made shall advance the funds 
necessary to this end. 

For the charge to bo made on the iandloi-d under this rule, see Local Govern- 
luout mlo under section 13‘4. The rule j»rc.scril)03 a charge of four annas for 
each man employed and the actual hire of threshing-floor or store-house, if 
necessary. 


127. (1) Unless the demand, with all costs of the dis- 
„ , , train t, be immediately satisfied, tho distrain- 

Sale proclamation to be - zv, in- ^ i y • 

iasued^ unless demand is ing olUcer suall 1 S 8 U 0 a proclamation speci- 
** “ * ' fying the particulars of the property dis- 

trained and the demand for which it is distrained, and notifying 
that he will, at a place and on a day specified, not being less 
than three or more than seven days after the time of making the 
distraint, sell the distrained property by public auction : 

^ Provided that when the crops or products distrained from 
their nature admit of being stored but have not yet been stored, 
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the day of the sale shall he so fixed as to admit of their being 
made ready for storing l)efore its amval, 

(2) The proclamation shall be stuck up on a conspicuous 
place in the village in which the land is situate for which the 
arrears of rent arc claimed. 

128. The sale shall be held at the -placo whore the dis- 
place of sale trained property is, or at the nearest place 

of public resort if the distraining officer is 
Gf opinion that it is likely to sell there to better advantage. 

Old Act ; — Act VlITy 1800, s. 80. Act X, 1850, s. 120. — The sale shall bo 
Place end manner of place where the distrained property is 

aalo of distrained pro- deposited, or at the nearest ganj, bazar, bat, or otlior 
place of public reaortf if the Civil Court Ameeii or other 
officer should be of opinion that it is likely to sell there to better advantage. 
The property shall be sold by public auction in one or more lots, as the officor 
holding the sale may think advisable; and, if the demand with the costs of 
distress and sale be satistied by tho sale of a portion of the property, the distress 
shall be immediately withdrawn with respect to the remainder. 


129. (1) Crops or products -wMch from their nature 
admit of hoing stored shall not he sold before 
they arc reaped or gathered and are ready 


When produoe may be 
ndi 


sold standing. 

for storing. 

(2) Crops or products which from their nature do not 
admit of being stored may ho sold before they arc reaped or 
gathered, and the purchaser shall bo entitled to enter on the land 
l>y himself, or by any person appointed by him in this behalf, 
and do all that is necessary for the purpose of tending and reap- 
ing or gathering them. 

130. The property shall he sold by public auction, in one 
„ , , or more! lots as the officer holding the sale 

Miner osae. advisable; and if tlie demand, 

with the costs of distraint and sale, is satisfied by the sale of a 
portion of the pi’operty, tho distraint shall ho immediately with- 
drawn with respect to the remdinder. 


Old Act.—^i VIIT, JJ.O., s. 86. Act X, 1859, s. 129.— The sale shall ho 
Kao. and manner of *'<-’1'^ P'"®® yf^icre tho distrainod property is deposited. 

Bale of distrained propel^- or at the nearest ganj, bazar, bnt, or other place of public 
resort, if the Civil Court Ameoii or other officer should be 
of opinion that it is likely to sell there to better advantage. The property shall 
bo sold by public auction in one or more lots, as the officer holding the sale may 
think advisable; and, if the demand with tho costs of distress and sale be 
atisfied by .the sale of a portion of tho propert’’ ^listress shall be immediatsiiy 
withdrawn with respect to the remainder. ^ 
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131. If, on the property being put up for sale, a fair price 

(in the estimation of the officer holding the 
Postponement of sale, offered foi* it, and if the owner of 

the property, or a person authorised to act in his behalf, applies 
to have the sale postponed till the next day, or (if a market is 
held at the place of sale) the next market-day, the sale shall be 
postponed until that day, and shall be then completed, whatever 
price may be offered for the propeity. 

Old Act.— Act, rui, 1869, B.C., s. 87. Act A', 1859 s. 1.30.— If, on tlie propeKby 
If a-fair prieo be not 1™* “P ^ Pr‘«‘‘. i“ <'}’e estimation of tl>o 

offered, sale mtiv be post- ollicer holding the sale bo not offered for it, and tlie owner 
Snd^shall be^then <K)m* property, or some person anthorized to aet on liis 

pleted at whatever price behalf, apply to liave the sale })Ostponed until tbo next day, 
maybe o eie . market-day if a market bo held at the place of 

sale, the sale shall be postponed until such day, and shall be then completed at 
whatever price may be offered for the property. 

The High Court have projioscd the following rule under this sect ion 

(13.) The officer holding a sale under section 131 shall record a description 
of the property offered for sale, the names of all persons bidding 
for the same, and the amount bid by each ; and if the sale is post- 
poned, ho shall record an order to this effect, and shall thou and there 
notify tho place where and the time when tlie sale will bo held. 

132. The price, of every lot shall bo paid at the time of 
Paymant of purchaae- salc, 01 ’ as soofi thereafter as the officer fiord- 

the ’ salo (lirccts, and in default of such 
payment the property shall be put up aj^ain and sold. 

Old Act:— vni, 1809, B.a., s. 88. ActX, 1859, /?.[13l.— The price of every 
Payment of purchase- lot shall be paid for in r(«idy money at tho time of sale* or 
as soon after as tho officer) holding the sale shall think 
necessary; and, in default of such pa^Tiient, the property shall be put up again 
and sold. When the purchaso-money lias been jmid in full, the officer holding 
the sale shall give the purchaser a certilicate describing tho projicrty purchased 
by him and the price paid. 

133. When the purchase-moucy has been paid in full, tlio 
certifloatotob? giren officcr holding tlic salc shall give the purcha- 

topurchftBer. gp,. ^ certificate describing the property pur- 

chased by him and the price paid. 

Old Act. — See the old section quoted under section 132. 

134. (1) Prom tho procced.s of every sale of di.strained 
procMd. of nie how property Under this chapter, the officer hold- 

to be paid, -jjg sale shall pay the costs of tho dis- 

traint and sale, calculated on a scale of charges prescribed by 
mles to be mode, from time to time, by tho Local Government 
in this behalf. 

; ‘ (2) The remainder shall be applied to the discharge of tho 
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arrear for which the distress was made, with interest thereon up 
to the day of sale ; and the surplus (if any) shall be paid to the 
person whose property has been sold. 

Old Act '.—Act VUI, 1861, *. 89. Act X, 1859, «. 132.— From the pro- 
ceeds of tlie sale of distrained property, the Officer 
Proceeds of sale* holding the sale shall make a deduction, at the rate of 

one anna in the rupee, on account of the costs of the sale, and shall transmit the 
amount to the Collector, in order that it maybe credited to Government. Ho shall 
then pay, to the distrainei*, the expenses incurred by the distrainer on account of 
tte distress, and of the issue of the notice nnd proclamation of sale prescribed in 
section 124, to such amount as, after examination of tho statement of expenses 
furnished by the distrainer, ho shall think proper to allow. I'he remainder shall 
bo applied to the discharge of the arrear for which the distraint was made, with 
interest thereon u]) to tho day of sale, and, if there bo any overplus, it shall he 
delivered to the person whose property shall lijjvo been sold. 

The Local Government has prescribed the following scale of charges under 
this Act : — 

“ Section 134. — For distraint of crops, — The following scale of charges is 

P rescribed on account of processes for distraint and sale under the Bengal 
'enancy Act : — 

(a) Tn it?spcct of tho warrant of distraint — 8 annas. 

(h) In respect of each man necessary to effect the distraint and also to 
ensure safe custody, whore sucli man is to he left iu actual possessiou — 4 annas 
a day. 

^ (c) Tn respect of action taken jmdor seciion 12C» (clause 2) for the reaping, 
storing, or tlio* preservation of the crop distrained — 4 annas a day for every 
person employed, and in addition actual hire of •threshiug- floor or store-house, if 
necessary. 

Tn addition to the charges under clauses (a), (1) and (c) above railwny- 
fai*e, boat-hire, and feny-chargc.s will be hjvied when nccos.sary as under Rule 3 
of this chapter*’ (t. e.. Rule 3 printed undm* section 17, ]>. 51), ante, q. v.). 

The High Court have proposed the following rules for regulating tho proce- 
dure under tliis section : — ■ 

“ 14. When tlie sale is concluded and the sale proceeds are realized, tho 
officer who held ilie sale shall, after paying the costs of the distraint and sale as 
directed in section 134, forthwith pay the bulanee into Court.” 

“ 15. The officer holding the sale shall take separate receipts for all sums 
paid by him as costs of the distraint and sale under section 134, sub-section (1), 
and if the person giving tho receipt is unable to wiite, tho receipt shall be 
attested by sojiie pei’son able to do so.’* 

135. OflScers holdin" saAes of property under this Aot- 
and all persons employed hy, or subordinate 
to, such oiricers, arc prohibited from pur- 
chasing, either directly or indirectly, any property sold by such 
officers. 


Certain persons 
not purchase. 


may 


Old Act VIII 1809, B.G., 90. Act X, 1859, s. 133.-Officer8 holding 

OOoers holding sales property under this Act, and all persons employ- 

tvom pur- ed by, or subordinate to, such officers, are prdfeibited 
from purchasing, either directly or indirectly, property 
sold by Sttch 0£5cer8. ** r jr 
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136 . (1) If at any time after a distraint has been made 

Procedure where de- <*aplcr. and before the sale of 

mend i> paid betore the thc distrained property, the defaulter, or the 

owner of thc distrained property where he 
is not the defaulter, deposits in the Court issuing the order of 
distraint, or in the hands of the distraining officer, thc amount 
specified in the demand served under section 125, with all costs 
which may have been incurred after the service of the demand, 
the Court or officer, as the case may be, shall grant a receipt for 
the same and the distiaint shall forthwith be withdrawn. 

(2) When the distraining officer receives the deposit, he 
shall forthwith pay it into the Court. 

(3) A receipt granted under this section to an owner of 
distrained property not being the defaulter shall afford a full pro- 
tection to him against any subsequent claim for the arrears of 
rent on account of which the distraint was made. 

(4) After thc expiration of one month from the date of a 
deposit being made under this section, the Court shall pay there- 
from to the applicant for distraint thc amount due to him, unless 
in the meanwhile the owner of thc property distrained has insti- 
tuted a suit against the applicant contesting thc legality of the 
distiaint and claiming compensation in respect of thc same. 

(6) A landlord shall not be deemed to have consented to 
his tenant’s sub-letting thc holding or any part thereof merely 
by reason of his having received an amount deposited under this 
section by an inferior tenant. 


Old Act -.—Act. nil, isca, J].a., «. 77. Act X, 1 859, *. 121.— If, at any time 

^ ... after proiierty lias been distriiiiuMl, and prior to the day 

Distress to be with- « , i ‘ . * , , ’ i *11 

drawn if defaulter ten- fixed for itH hciin;^ put up to Halo as horeiimttcr provided, 

Mde5p^®«el of atSI?" the owner of the property shall tcniler payment of the 
ment prior to the day of arrear demanded of him, and of Ihe expenses of the dis- 
tress, the disti-ainer shall receive tho same, And shall 
forthwith withdraw the distress. 

Tlie High Court have proposed the following rule for regulating tho proce- 
dure tiTidei* Kub-Hcctioii (1) : — 

** 10. When a distraint is withdrawn under section 136, the notification of 
distraint, published under section 124, shall bo taken down.” 

137 . (1) When an inferior tenant, on his property being 
lawfully distrained under this chapter for the 

Amount Paid by under- ^ p n*' t* • i 1 1''' 

tenant for hts lessor may dclault 01 a supcrior tenant, makcs anypay- 
ededuotea from rent, undor the last forcgoing section, he shall 

be entitled to deduct the amount of that payment from any rent 
payable by him to his immediate landlord, and that landlord, if 
ae is not the defaulter, shall in like manner be entitled to deduct 
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the amount so deducted from any rent payable by bim to bis ini- 
mediate landlord, and so on until the defaulter is I’cacbcd. 

(2) Nothing in this section shall affect the right of an in- 
ferior tenant making a payment under the last foregoing section 
to institute a suit for the recovery from the defaulter of any por- 
tion of the amount paid which he has not jlwlucted under this 
section. 

138. Wlicn land is sub-let, and any conflict arises under 

do^fliatbetweenrishu between tlio rights of a Superior 

«rf ^ «"p wior and inierior and ot Ml lutenor landlord wlio distrain the 
same property, the right of the superior land- 
lord shall prevail. 

139. When any conflict arises ‘between an order for dis- 

Distraint of property tiumt issucd Under tlus cbaptcr and an order 
wh«b .a under attach- ^ attachment or 

sale of the property which is the subject ot the distraint, the or- 
der for distraint shall prevail ; but, if the property is sold under 
that order, tluj surjilus proceeds of the sale shall not be paid un- 
der section 134 to the owner of the property without the sanc- 
tion of the Court by which the order of attachment or sale was 
issued. 

Old Act : — Section C8 of Act VIII of 18t>^B. C., see section C5 ante. 

140. No appeal shall lie from any order passed by a Civil 
Suit for compenaatiou Court uiidev tills cliaptcr f but any person 

for wrongful dmtraint. wliosc property is distrained on an applica- 
tion made under section 121 in any case in which such an appli- 
cation is not permitted by .that section may institute a suit 
against the applicant for the recovery of compensation. 

Old Act :—Aet nil, 180)0, RG., s. 96. Act X, 1860, s. 139.— If any person 

Any person whose pro- ’*'** Property which lias been distrain- 

perty has been distrained ed for aiTeaTS of rent alleged to be duo from any other 
to bo”due ftom liorson, such person may institute a suit against the dis- 

ttLe^dtotrw^iw^SEc^*^^ trainer, and such other person to try the right to the pro- 
* ' porty, in the same manner, and under the same conditions, 

as to the time of instituting the suit, and to the consequent postponement of sale, 
as a peraoii, whose property has been distrained for an arrear of rent alleged 
to be due from him may institute a suit to contest the demand. Whoa any such 
suit Is instituted, the property may be released, upon security being given for 
the value of the same. If tho claim is dismissed, the Collector shall make an 
order for the sale of the property or tho recovery of tho value thereof, as the case 
may be, for the benefit of tho distrainer. If the claim is upheld, the Collector 
^roTiao. deci’ee the release of the distrained property with 

costs, and such damages (if any) as the circumataiicos 
of the case may seem to require. Prevkied always that no claim to any produce 
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of land liable to distraint under this Act, which, at the time of the distress may 
have been found in the possession of the defaulting culti^^lto^, whether such 
claim be in respect of a previous sale, mortgage, or otherwise, shall bar the prior 
claim of the person entitled to the rent of the land, nor shall any attachment in 
execution of a judgment of any Civil Court prevail against such prior claim. 

Act VIII, 1869, D.C., s. 97. Act X, 1859, 141. — If any person whoso property 
has been distrained for the recovery of a demand not 
•liinl’in'tlSfto SOT. SeS justly due, or of a demand duo or allofrod to be due from 
property from sale, may some other person, is prevented by any sufficient cause 
sue or amages. from bringing suit to contest the demand, or to try the 

right to the property as the case may be, within the period allowed by sections dO 
and 96, and his property is, in conscfinence, brought to sale, he may nevertheless 
institute a suit under this Act to recover damages for the illegal distress and 
sale of his property. 

Aci VIII, 1869, s, 98. Act X, 1859, s. 142. — If any person empowered to 
Also peMon. aggrieved distrain property or employed for the purpose, under a 
by any illegal act of dis- written authority, by a ])crson so empowered, shall distrain, 
trainer. cause to be .sf)ld, any property, for the recovery 

of an arrear of rent, alleged to be due, otherwise than according to the provisions 
of this Act ; or if any distrained property be lost, damaged, or destroyed, by 
l^ason of the distrainer not lu'iviug tsiken proper precauHon for due preservation 
thereof; or if the distiuint shall not be im medial eiy withdrawn whem it is requir- 
ed to 1)6 withdrawn by any provision of this Act ; the owner of the property may 
institute a suit, under this Act, to recover damages for any injury which he may 
have thereby sustained. 

Before a tenant can recover damages on the ground of illegal distraint, he 
must prove what loss ho has actually sustained (Ujnn IJeiran v. Fnwnath Mandal, 
8 W. li. 220). A suit for compensation for illegal distraint docs not lie in the 
Small Cause Court (BaUar AJl v. Jafar Alt, Iiid. 1 Cal. 183). 

Ui\dcr the old law it was held that a landlord was not liable for compensa- 
tion when his agent, wlio was not authorized in that behalf, made any illegal dis- 
t)*aint (Uamjay Mandal v. Kali Muhin Roy (Utomdhry, Marsh. 283 ; see also 8ya- 
mo, Bundari Devi v. Malyat MaudoJ, 11 W, 11. 101). 

141 . (1) When the Local Goyernraent is of opinion that 
Power for tooid Go. 1“ any local area or in any class of cases it 
to “cerSto would, by reason of the character of the cul- 
- tivation or the habits of the cultivators, he im- 
practicable for a landlord to realize his rent by an application 
under this chapter, to the Civil Court, it may, from time to time, 
by order, authorize the landlord to distrain, by himself or his 
agent, any produce for the distraint of which lie would be entitled 
to apply under this chapter to the Civil Court : 

Provided that every person distraining any produce under 
such authorization shall proceed in the manner prescribed by 
section 124, and shall forthwith give notice, in such form as the 
^^^h Court may, by rule, proscribe, to the Civil Court having 
J^uasdiction to .entertain an application for distraining the produce, 
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ind that Court shall, mth no avoidable dclajr, depute an bfficer 
JO take charge of the produce distjaindd, , 

(2) When an officer of the Court has taken charge of any 
distrained produce under this section, the proceeding shall there- 
after be conducted in all respects as if he had distrained it under 
section 124. 

(3) The Local Government may at any time rescind any or- 
der made by it under this section. 


• 141. (1) Wlien the Local Government is of opinion that 
Wfor Local Go- “ ^ny local area or in any class of mes it 
vernmont to authorize would, bv rcasoii 01 the ciiaractcr 01 ine Cul- 

distraint moertaiu oases. i pit 

tivation or the habits of the cultivators, bo 


impracticable for a landlord to realize ‘bis rent by an application 
under this chapter to the Civil Court, it may, from time to time, 
by order, autliorizo the landlord to distrain, by himself or his 
agent, any produce for the distraint of which he would be enti- 
tled to apply under this chapter to the Civil Court : 

Provided that every person distraining any produce under 
such authorization shall proceed in the manner prescribed by sec- 
tion 124, and shall forthwith give notice, in such form as the 
High Court may, by rule, prescribe, to the Civil Court having 
jurisdiction to entertain an application for distraining the pro- 
duce, and that Court shall, with no avoidable delay, depute an 
olfieer to take charge of the produce distraiued. 

(2) When an officer of the Court has taken charge of any 
distraiued produce under tliis section, the proceedings shall there- 
after be conducted in all respects as if he had distrained it under 


section 124. • ^ * 

(3) The Local Government may at any time rescind any or- 


der inide by it under this section. 

Tho fiigh Court have proposed the following form of notice under sub-fi^c- 

“ 18. Every person distraining produce by virtue of the authority coni^rred 
bn him under section 141 of Act Vllf of l«85, shall give notice of suchdis- 
ti-aint to the Civil Court having iuri.sdiction to entertain an appumion for too 
distraint of such produce in a tabular form which shall contain tho following par- 

(a) The name and address of the person at whose instance the distraiiit 
was made, and a desenption of his interest in the property , Whether 
as proprietor, tenure-holder, or raiyat. , . , , • j 

(t) The name of the defaulter and of the place in which he resides, or was 


known to be last residing. ,, , ; , , 

(c) The amount of the arroar with interest^ if Biuy, and the period lu 
fospbet Of ^hici' ft is blalmbd. 
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(dj TJio holding in respect of whicli the arrear is claimed, the boundaries 
thereof, or such othev particnlars as may suffice for its identification, 
(e) The description and approximate value of the produce distrained, and 
if the same has been reaped or gathered, the place in which it is 
stored. 

09 The name of the person by whom the distraint was actually made, and 
the name and address of the person in whose charge the produce has 
been placedi 

(ff) The date on which the distraint was made. 

(k) If tho crop 01 ' produce is standing or ungathered, the time at which it 
is likely to bo cut or gathered.’* ^ 


142. The nigh Court may, from time to time, make, rules 
Power for High Court cousistcut witli this Act for regulating the pro- 


to make rules. 


cedure in all cases under this chapter. 


The Ilijrh Court have made, rules under this section and they have been 
quoted under the appropriate sections of this chapter. 


CHAPTER XIIL 

Judicial Procedure. 

143. (1) The High Court may, from time to time, with 
Power to modify Civil tlic approval of tliG Govemor-Genoral in Coun- 
fmiiotuon tp^ian'diord cil, wiakc rulcs Consistent with this Act dc- 
•aatonimt suits. clariug tliat any portions of tlie Code of Civil 

Procedure shall not apply to suits between landlord and tenant 
as such or to any specified classes of such suits, or shall apply to 
them subject to modifications specified in the rules. 

The power intended to be conferred upon the High Court by this fiub-BCotion 
is an executive power. The sar.ction of the Governor- Greneral in Council would 
not be necessary in a case in which the High Court judicially determines that 
such a jiortion or such a section of tho Civil Procedure Code does not apply to the 
Bengal Tenancy Act. It is doubtful, however, whether the High Count’s power 
under this section is confined to merely declaring that any portions or sections 
of the Civil Procedure Code will not apply to this Act or extends to the making 
of any rules of procedure distinct from the provisions of tho Civil Procedure 
Code. The last clause of sub-sectiou (1^ is however extensive : Properly read 
it means that the Higli Court can, with the approval of the GoTernor- General 
in Council, make rules consistent with this Act, declaring that any portions of 
the Civil Procedure Code shall apply to suits between landlords and tenants as 
such or to any specified classes of such suits, subject to the modifications specified 
in the ruh^s. fcJoread by implication the section provides that tho High Court is 
empowered to frame rules in modification of any portion of the Code of Civil 
Procedure, 

(2) Subject to any rules so niade, and subject also to 
the other provisions of this Act, the Code of Civil Procedure 
apply to all such suits. ^ 
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Act X of 1859 liad provided tlio procedure of rent suits. In Act VIII of 
1869 (B. 0.) however, section 34 prescribed: ‘^Save as in this Act is otherwise 
provided, suits of evei’y description brought for any cause of action arising un- 
der this Act, and all proceedings therein, shall be regulated by the Code of Civil 
Pi*ooedure passed by the Governor- General in Council, being Act No. VIII of 
1859, and by such further and other enactments of the Governor-General in 
Council in relation to Civil Procedure .as now arc, or fi*pni time to time may be, 
in force ; and all tbo provisions of the said Act and of such other enactments 
shall apply to such suits.” The present section is also similar in effect, only the 
High Court may from time to time frame rules modifying the procedure with the 
saiiction of the Goveimor- General in Council. ^ 

Section 108 of the Civil Procedure Code is mode applicable to rent suits 
under the Act by this section — (Mussts. Draba Mayi (]lnpta v. Tarachurn Sen, 7 B. 
L. R., 207 ; 16 W. R., 17.) Mark, however, that while the old Act said suits of 
every description^ and all proceedings therein shall bo regulated by the Code 
of Civil Procedui*e, Ac.,” the present sub-sectiououly says that “ the Code of Civil 
Procedure shall apply to all such suits ** (i. e., suits hetiocen landlord and tenant aa 
such or to any specified classes of such suits). Does the word suit here include ex- 
ecution proceedings or interlocutory proceedings? Does the Civil Procedure Code 
apply to those proceedings subject to the provisions of the Act ? I think an affir- 
znativo answer is to be returned to this quastion. The word ‘ suit * has not been 
defined in this Act or in the Civil Procedure Code. It was, however, held in a 
Full Bench of the Bombay High Court that a suit is a “judicial proceeding”— 
(Ratunchaiid Shrichand v. Hanmautrav Shiv Bakas, G Bom. U. C. Rep., 166 ;) and 
the same opinion was adopted in a Full Bench of the Calcutta High Court in a 
batch of cases reported at page 662 of I. L. R., 3<yal. It may be submit- 
ted that the word ‘suit ’ in this section should be read in the same sense in which 
the woi*d ‘ proceedings* in the Genoiul Clauses’* Act has been road by^the High 
Courts, viz.^ “ that it includes all proceedings in any suit from the date of its 
institution to its final disposal, including proceedings in appeal.” This meaning 
18 evident from the fact that the chapter is headed aa ^'"Judicial rroceduref^* and 
that the marginal note of the following section (1J!4) is “jurisdiction in proceed- 
ings under the Act.” Vide also cl. (It) of section 148. 

But see Hossein Bos v. Miitookdhari, L L. R., 14 Cal. 312. 

The Oivil Procedure Code shall apply :--An application under s. 93 of 
the Bengal Tenancy Act is not a suit between a landlord and tenant within the 
meaning of s, 143, and no appeal lies fioni an order rejecting such an applica- 
tion — (Hqsseiii Bus v. Mutukdhari Lai, I. L. R., 14 Cal., 312). See the judg- 
ment quoted under section 93 note, p. 348 ante. 

Does this Act affect proceedings commenced before its introduc- 
tion, — See pp. 19 — 23 ante; and also section 17 post. 

144 . (1) The cause of action in all suits between landlord 
jurUdiotion in pro- and tenant as such shall, for tho purposes of 
oMdinc* under Act Code of Oivil Procedure, he deemed to 

have arisen withiit the local limits of the jurisdiction of the Oivil 
Court which would have jurisdiction to entertain a suit for the, 
possession of the tenure or holding in connection with which the 
suit is brought. 

(2), When under this Act a Civil Court is authorised to nahke 
(tZL order ou the application of a landlord or a tenant, the applioS' 
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tion shall bo made to the Court which would have jurisdiction to 
entertain a suit for the possession of the tenure or holding in 
coimection with which the application is brought. 

Old law : — Section 35 of Act VIII of 1869 (B. 0.) proyided : ** Tl^e causa 
of action in suit brought for the delivery of any potta or kf^buliyat, or for the 
ca^celment of a lease, for the determination of rates of rent, for illegal exactions 
of rent, cesp, or impost, for refusal of receipts for rent paid, the extortion of rent, 
for escessive denmud of rent, for arrear of rent, for abatement of rent, and for re- 
fusing to register transfers, succession, or divisions under section 26, shall be deem- 
ed to nave arisen within the jurisdiction of the Court which would have had jurjiS- 
dictioii to. entei'tain a suit for the recovery of the land or other immoveable property 
in relation to which the cause of action arose, and shall bo brought in such Court 
and in no other Court.” Hence under the old law the suits enumoiated in this sec- 
tion were treated as suits for lands or other immoveable property ; but all other 
descriptions of suits were to be brought under the Civil Procedure Code in the 
Court within the jurisdiction of which the cause of action shall have arisen, or 
within the jurisdiction of which the defendants at the time of the commencement 
of the suit shall dwell, or personally work for gain. 

How changed *. — It is obvious that the present law is considerably changed. 
The cause of action in all suits between landlord and tenant shall be deemed to 
have arisen within the local limits of the jurisdiction of the Civil Court which 
would have jiinsdiction to entertain a suit for the possession of the tenure or 
holding in connection with which the suit is brought. 

Gause of action: — “The words cause of acition mean everything material 
end essential to prove in support of the plaintiff’s case, all those things which 
are necessary to give a right of action, wliether they are to bo done by the 
plaintiff or by a third person j neither the making of the contract nor the bi’oach 
of it constitutes the whole cause of action, but each is a part of the cause of ac- 
tion, and so also is tho consideration given for the defendant’s promise, and so 
is the performance of any condition, or tho happening of any event upon which 
the plaintiff’s right to sue depends.” Macphersoih" s Civil Procedure Code. 

Pecuniary limit : — Neither of the sub-sections provides for the poenniary 
limit. They only give us rules for the local jurisdiction. This section should 
therefore be read with the Bengal Civil Court’s Act which prescribes Rs. 1,000 to^ 
be the pecuniary limit of the Munsiff, the Subordinate Judge and the District 
Jitdge taking cognizance of suits when the value of tho property exceeds Rs. 
1,000. The pecuniary limit is, however, to be determined by the vaftie of the 
tenure or holdiug and not by its rental ; and the mode of computing the value 
of the subject-matter of a suit, as provided by Act VII of 1870, applies only to 
determining the Court-fee to be paid, and not to the question of jurisdiction — 
(Jnbraj Sing v. Inderjeet Mahaton, 18' W. R., 108 ; Nanhoon Sing v. Toofani 
Singh, 20 W. R., 33; Chander Nath Bhattacharji v, Brindabun Shaha, 25 
W. R., 39;) Hence the question whether a Munsilf has junsdiction or not does 
not depend upon the amount of the Court-fees to bo paid but upon the actual 
market value of tho tenure or holding. Clause 11 of section 7 of the Court 
Fees* Act, l^owever, gives the rules for determining the amount of Court-fee pay- 
able in suits. That clause runs thus : — 

** In the following suits between landlord aqd tenant : 

(a) for the delivery by a tenant of the counterpart of a lease, 

^5) to enhance the rent of a tetg),Q.t haying a right of oco^pauoy,t 
^c) for the deJiveiy, by a IsoidAoi^ of a le&BO, 
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(«0 to contost a notice of ejectment, 

(e) to recover the occupancy of land {jrotn which a tenant has beep ille- 
gally ejected by the landlord, and 
0 for abatement of rent : 

according to amount of the rent of the land to which the suit re- 
fers, payable for the years next before the date of presenting the 
plaint.*’ 

Jurisdiction in snita for rent of homestead land The question of 

Jurisdiction in a suit for rent on account of homestead land is not affected by 
this Act. This section contemplates to confer JunsclictioU on Civil Courts within 
tllB local limit of which the land is situate and the small Cause Court and the 
ordinary Court arc both Civil Courts. The question whether an ordinary Civil 
Court or a Small Cause Court having concari*ent Jurisdiction will try suits for 
rent of homestead land is determined by tho Small Cause Court. Under the old 
Small Cause Court Act (XI of 1805) suits for arrears of rent of a homestead land 
were cognizable by the Small Cau.se Court. Secjiioii 6 of Act XI of 1805 nins thus. 

** The following are the suits which shall be cognizable by Court of Small 
Causes, namely, claims for money due on bond or other contract or for rent, or 
for personal property, or for the value of such property, or for damages, when the 
debt, damage or demand does not exceed in amount or value the sum of five 
hundred rupees whether on a balance of account or otherwise ; Provided that no 
action shall lie in any such Court— (1) on a balance of partnership account, 
unless the balance shall have been struck by the parties or their agent j (2) for a 
share or part of a share under an intestacy, or for a legacy or part of a legacy 
under a will; (3) for tho recovery of damages on account of an alleged personal 
injury, unless actual pecuniary dannage shall have resulted from the injury; (4) 
for any claim for rent of land or other claim for whieJx a suit may now be brought 
before a revenue officer, unless as regards arrean’S of rent for which such suit may 
be brought, tho Judge of the Court of Small Causes shall have been expressly 
invested by the Local Government with jurisdiction over claims to such arrears.** 

Tho word ‘ 7WW * in the clausc^s evidently meaot “ at the commencement of 
the Act XI 1805.** At that time Act X of 1859 was in forpe and st^ction 23 clause 
(4) of that Act provided that “all suits for arrears of rent due on account of 
laud either klierajee or laklierajee, or on account of any rights of pasturage, forest 
right, fisheries or the like, shall he. cognizable by the collectors of revenue.’* It 
was held that * land * under this section meant agricultural land. See pp. 31 — 35 
a«/e. Hence it followed that suits for arrears of homestead land were not cog- 
nizable by the revenue officer under Act X of 1859 and were therefore cognizable 
under section 6 provito 4 of Act XI of 1805 by the Small Cause Court. This 
question was similarly decided by Wilson, J., upon a reference of the Judge 
of the Small Cause Court of Pubna. The new Small Cause Court Act (IX of 
^887) has Imwever brought a change.. Section 15 of that Act provides : 

(1) A Court of Small Causes shall not take cognizance of the suits specified 
Oofcnizance of suits by in the second schedule as suits excepted from the cogni- 

Pourts of Small Causes, ssaiico of a Court of Small Causes. 

(2) Subject to the exceptions specified in that schedule and to the provisiotis 
o| any enactment for the tiiijte being in force, all suits of a civil nature of which 
the value docs not exceed five hundred rupees shall be cognizable by a Court of 
Small Causes. 

(3) Subject as aforesaid, the Local Qovernipient may, by order in writing, di- 
rect that all suits of a civil nature of which the value does not exceed one* thou- 
sand rupees shall be cognisable by % Court of Small Causes mentioned in the 
9«der. 
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And section 16 provides. 

' Save as expressly provided by this Act or by any other enactment for the 
Exclusive jurisdiction being in force, a suit cognizable by a Court of Sr^all 
Courts ot Small Causes shall not be tried by any other Court having juris* 
diction within the local limits of the jurisdiction of the 
Coui-t of Small Causes by which the suit is triable. 

And the 2nd schedule except from the cognizance of the Court of Small 
Causes the following. 

(1) A suit concerning an act or order purporting to be done or made by the 

Governor-General in Council or a Local Government, or by the Gov- 
ernor General or a Governor, or by a Member of tlie Council of the 
Governor General or of the Governor of Madras or Bombay, in his 
official capacity, or concerning an act purporting to be done by any 
person by order of the Governor Gencial in Council or a Local Gov- 
ernment; 

(2) a suit concerning an act purporting to be done by any person in pur- 

suance of a judgment or order of a Court or of a judicial officer act- 
ing in the execution of his office ; 

(3) a suit concerning an act or order purporting to be done or made by any 

other officer of the Government in liis official cajiacity, or by a Court 
of Wards, or by an officer of a Court of Wards in the execution of 
his office j 

(4) a suit for the possession of imraovcablo property or for the recovery of 

an interest in such property; 

(5) a suit for the partition of immoveable properly ; 

(6^ a suit by amortgug^eo of immoveable property for the forpclosuro of the 
mortgage or for the sale of the property, or by a mortgagor of im- 
moveable property for the redemption of tlie mortgage ; 

(7) a suit for the assessment, onhaucetneut, abatement or a 2 )portionmont of 

the rent of immoveable property 

(8) a suit for recovery of rent, other than house-rent, unless the Judge of 

the Court of Small Causes has been expressly invested by the Local 
Government with autlioiity to exercise jurisdiction with respect 
thereto ; 

(9) a suit concerning the liability of land to bo assessed to land-revenue ; 

(10) a suit to restiain waste ; 

(11) a suit for the determination or enforcement of any other right to or in- 

terest in immoveable property ; ^ 

(12) a suit for the possession of an hereditary office or of an interest in such 

an office, including a suit to establish an exclusive or periodically re- 
curring right to discharge the functions of an office ; 

(13) a suit to enforce payment of the v^llowHnce or fees respectively called 

mdUlcdna and /m/e/c, or of cesscs or other dues when the cesses or dues 
are jjayable to a person by reason of his interest in immoveable property, 
or in an hereditary office, or in a shrine or other religious institution ; 
(H) a suit to recover from a person to whom compensation has been paid 
under the Land Acquisition Act, 1870, the whole or any part of the 
compensation ; 

(15) a suit for the specific performance or rescission of a contract ; 

f l6) a suit for tlio rectification or cancellation ‘of an instrument ; 

17) a suit to obtain an injunction; 

\ (18) a suit relating to a trust, including a suit to make good out of the ge- 
neral estate of a deceased trustee the loss occasioned by a breach of 
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trust, and a suit by a co-trustee to enforce against the estate of a de- 
ceased trustee a claim for contribution ; 

(19) a suit for a declaratory decree, not being a suit instituted under section 

283 or section 332 of the Code of Civil Procedni*o ; XIV of 1882, 

(20) a suit instituted under section 283 or section 382 of the Code of Civil 

Procedure ; 

(21) a suit to set aside an attachment by a Court or a revenue-authot ity, or 

a sale, mortgage, lease or other tiansfer by a Court or a revenue- 
authority or by a guardian ; 

(22) a suit for property which the plaintiff has conveyed while insane ; 

(23) a suit to alter or set aside a decision, decree or order of a Court or of 

a person acting in a judicial capacity ; 

(24) a suit to eonU'st an award ; 

(25) a ^uit upon a foreign judgment as defined in the Code of Civil Proce- 

dure or upon a judgment obtained in llritish India ; 

(26) a suit to compel a refund of assets improperly distributed under sect 

tion 295 of the Code of Civil Procedure ; 

(27) a suit under the Indian Succession Act, 1865, section 320 or section 

321, or under the Probate and Administration Act, 1881, section 139 
or section 140, to compel a refund by a person to whom an exec'ijLtor 
or administrator has paid a legacy or distributed asscsts ; 

(28) a suit for a legacy or for the whole or a share of a residue bequeathed 

by a testator or for the whole or a share of the property of an 
intestate ; 

(29) (a) A suit for a dissolution of partnership or for the winding-up of the 

business of a partnership after its dissolution ; 

(h) for an account of partnership transactions ; or 

(c) for a balance of partncM-ship-acyoiint, unless the balance has been 
struck by the parties or their agents ; 

(30) a suit for an account of property and for its due administration under 

decree ; 

(31) any other suit for an account, including a suit by a mortgagor, after 

the mortgage has been satisfied, to recover surplus ool lections received 
by the mortgagee, and a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully received by the 
defendant ; 

(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships ; 

(34^ a suit on a policy of insurance or for the recovery of any premium paid 
under any such policy ; 

(35) suit for compensation — 

(a) for loss occasioned by the death of a person caused by actionable wrong ; 
(h ) for wrongful arrest, restrainl; or confinement ; 

(c) for malicious prosecution ; 

(d) for libel? 

( e) for slander ; 

(f) for adultery or seduction ; 

( g) for breach of contract of betrothal or promise of marriage ; 

(h) for inducing a person to break a contract made with the plaintiff j 

(i) for obstruction of an easement or diversion of a watercourse; 

(J) for illegal, improper or excessive distress or attachment ; 

(kj for improper arrest under Chapter XXXIV of the Codeof^Oitil Ifro- 
cedure, or in tespectof the’ issue of an. injunction 'W'roigfi^liy ob- 
tained under Chapter XXXV of that Code ; or 
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for injury to tlie person in any base not specified in the fotregoing sub<* 
clauses of this clause; ^ * 

a suit by a Mahommadan for exigible (mu*ajjal) or deferred (mu*bajjal) 
dower ; 

a suit for the restitution of conjugal rights, for the recovery of a wife, 
for the custody of a minor, or for • 
a suit relating to maintenance ; 

a suit for arrears of land-revenue, village-expenses or other sums pay- 
able to the representative of a village-community or to his heir or 
other succesaor in title ; 

a suit for pi\)fits payable by the representative of a village dommun^y 
or by his heir or other successor in title after payment of land reve- 
nue, village expenses and other sums ; 
a suit for contribution by a sharer in joint property in respect of a pay- 
ment made by him of money due from a co-sharer, or by a manager 
of joint-property, or a member of an undivided family in respect of 
a payment made by him on account of the property or family j 
a suit by one of several joint mortgagors of immoveable property for 
contribution in respect of money paid by him for the redemption of 
the mortgaged property ; 

a suit against the Government to recover money paid under protest in 
satisfaction of a claim made by a revenue authority on account of an 
arrear of land revenue or of a demand recoverable as an arrear of 
land revenue ; 

: (44) a suit the cognizance whereof by a Court of Small Causes is barred by 

any enactment for the time being in force. 

Under clause 8 of this schedule all suits for arrears of rent' except house 
irdiit are cognizable by ordinary Civil Coui’ts and excepted from the jurisdiction 
of the Small Cause Court. 

145 . Every naib or gomashta of a landlord empowered in 
»Bib«or«oniMhtM to tliis behalf by a written authority under the 
boreoocniaeasBeiiu. jiand of tlic landlord shall, for the purposes of 
fevery such suit or application, be deemed to be the recognized 
agent of the landlord within the meaning of the Code of Civil 
Procedure, notwithstanding that the landlord may reside within 
the local limits of the jurisdiction of the Court in which the suit 
is to he instituted or is pending, or in which the application is 
made. 

Section 24 of Act VIII of 18G9 (B. C.) had ; ** All suits which under the 
provisions of this Act may be brought by or against zemindars or other persons 
in the receipt of the rent of land, may be brought by or against surburahkara or 
tehsildars of estates held under khas management, whether such estates are the 
property of Government or of individuals.” 

Section 30 of Act XIV of 1882 provides : Any appearance, application, 

or act in or to any Court required or authorized by law to be made or done by a 
party to a suit or appeal in such Court may, except when otherwise expressly pro- 
vided by any law for the time being in force, be made or done by the party in per- 
son or by his recognized agent, or by a pleader duly appointed to act on his l)e- 
ttsdf* Provided that any appearance may be by the party in pei^86]!l if the 
so diureot/’ 


(i) 

(36) 

(37) 

(38) 

(39) 

(40) 

(41) 

(42) 

■h 

(43) 
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^ And section 37 : “ The recognized agents or parties by whom such appear- 
ances, applications, and acts, may be made or<lone are;-^ 

* ' (a) Persons holding general powers of attorney from parties not resident 

' within the local limits of the jurisdiction of tlie Court within which> 
the appearance, application or act is made or done, authorizing them 
to make and do such appearances, annlications and acts on behalf of 
such parties. 

(h) Muktars duly certificated under any law for the time being in force, and 
holding special powers- of-attorncy authorizing them to do on behalf 
of their principals such acts as may legally be done by muktai’s. 

(c) Persons carrying on tiude or business for and in the names of parties*' 
not resident within the local limits of the jurisdiction of the Court 
within which the appearance, application and act is made or done iu 
matters connected with such tr^e or business only, where no other 
agent is expressly authorized to make and do such appearances, appli- 
cations and acts." 

The written authority empowering the naib or gumashta to appear, act or 
apply for the principal requires to be stamped, under art. 50 Sched. I of Act 
1879 as follows : — 

“ (tt) When executed for the sole purpose of procuring 
the presentation of one or more documents for 
registration, in i*elation to a single transaction ... Eight aunaa. 

“ (1)) When authorizing one person or more to act in a single 

transa(!tion other than that mentioned in (a) ... One rupee. 

" (c) When authorizing not more than five persons to act 
jointly ami severally ip more tluiii one tj^nsaotiou 
or generally ... ... ... ... Five rupees, 

“ (fl) When authoi'izing more than five buj) not more than 

ten persons to sict jointly and severally iu more 
than one tmnsaotion or generally ... Ton rupees. 

‘•(e) Iu any other case ... ... ... One rupee for 

each person au- 
thorized. 


“ Explanation. — For the purposes of aH. 50, more persons than one when 
belonging to the same firm aliall bo deemed to be one person,*' 

When an iiistriiinent contains a several power-of-nttorney conferred by two 
or more persons, it rc(piires a separate stamp for each power (In the matter of Jay 
Sisseu Mukerjee, per Garth, C. J., and Field and Wilson, J J., Board’s Eev. Cir. 
Decembd^, 1885, p. 108). 

As to the agent’s power to sue ; see section 148 noles^ Who is io' siie f 

146 . The particulars referred to in section 68 of the Oodo 
Bpeoiia TegiBter of of Oivil Proficdurc shall, in the case of such 
suits, instead of being entered in the register 
' of civil suits prescribed by that section, entered in a special regis- 
ter to be kept by each Civil Court, in such form as the Local 
Government may, from time to time, prescribe in this behalf. 

Section 42 of Act VIII of 1809 (B. C.) provided ; “All suits brought un- 
der any of the provisions of this Act shall be entered in a special register of the 
Court kept for that purpose." 

The particulars referred to in section 58 of the Code of Civil Procedure are 
thcNse mentioned iu sootiou 50 of the Code, 
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(a) “ The name of the Court in which the suit is broil ght, 

{5) The name, description and place of residence of the plaintiff, 

(c) The name, description and place of residence of the defendant so far as 

they can be ascertained, 

(d) A plain and concise statement of the circumstances constituting the 

cause of action where and when it arose. 

(e) A demand of the relief which the plaintiff claims, and 

(f) If the plaintiff has allowed a set-off or relinquished a portion of his claim 

the amount so allowed or relinquished.” 

This provision is introduced obviously for statistical purposes, and not for 
the purpose of separating into parts the jurisdiction exercised by one Court— 
(Jallalooddeen c. Major James Brown, 18 W. R.,99.) The question whether a suit 
is one under Act VIII of 18G9 (B. 0.) or not appears to be of the most frivolous 
character ; and the mere fac^t of a suit being by some mistake of the office pro- 
bably registered in the hook of rent suits ought not 1o conclude. tiff — (Ram 
Karain Mitter v. Nobin Chniider Moordafarash, 18 W. H., 208.) There is no long- 
er any such distinction as one side of the Court fiorn another, Revenue and 
Civil — (Puriag Dutt Roy 1 ). Fekoo Roy, 19 W. R., IGO ; Lala Bhugwan Sahai 
e. feangesvar Chowdry, 19 W. R., 431 ; Gobind Mahton r. Ram Khelawan 
^ SUh, 22 W. R., 478 ) 

The Lieut.- Governor has directed that the special register to bo kept by 
each Civil Court, in accordance with the provisions of this section, shall be in 
the form prescribed by section 58, Act XIV of 1882 and numbered as 110 in the 
4ih schedule to that Act (Cal. Saz, March 3, 188t>). 

147. Subject to. the provisions of section 373 of the Code 
of Civil Procedure, where a landlord has in- 
SDooeuive rent-iuita. against a raiyat for the recovery 

of any rent of his holding, the landlord shall not institute ano- 
ther suit against him for the recovery of any rent of that holding 
until after three months from the date of the institution of the 
previous suit. 

“ We have substituted for the section of the Bill No. II, regulating the 
instalments in which rent is to bo payable, the following simpler provisions, 
namely : — 

‘ 53. Subject to agreement or established usage, a morif^-rent payable by 
a tenure-holder or raiyat shall be paid in four equal instalments falling due on 
the last day of «each quarter of the agricultural year.* 

And to prevent raiyats being harassed by successive suits for arrears, when 
by ^reement or custom, a larger number of instalments than four ma^ be es- 
tablished, we have inserted in Chapter XIII, a section (147) enacting in effect 
that such suits shall not be instituted against a raiyat oftener than once in three 
months.” (Select Gommittee's Report.) 

In this provision the Legislature has adopted the principle enunciated in 
(Taruk Chunder Mookerjee v, Paucho Mohiui Dabi, 8 C. L. R., 297 ; L L. R., 6 
Cal, 791.) 

Section 373 of the Civil Procedure Code provides : ** If, at any time after 
the iuslitntion of the suit, the Court is satisfied, on the application of the plaint- 
iff (a) tHt the suit must fail by reason of some formal defect, or (5) that thef^ 
^ aufficicTit grounds for permitting hita to withdraw ' from the suit or to aban- 
ao^i.]fart of his 6laiin with liberty to bring a fresh suit for the subject-inattex of 
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the suit, or in respect of fclio part so abandoned, the Court may grant such pw- 
inissiou on such terms as to costs or otherwise as it^ tliinks fit. If the 
plaintiff withdraw from the suit, or abandon part of , his claim without such 
permission, he shall be liable for such costs as the Court may award, and shall 
be precluded from bringing a fresh suit for the same matter or in respect of the 
same part. Nothing in this section shall be deemed to authorize the Court 
to permit one of several plaintiffs to withdraw without the consent of the 
others." • ‘ 

In connection with this section, shall be read section 43 of the Civil Proce- 
dure Code. It provides • 

“ Every suit shall include the whole of the claim which the plaintiff is entitled 
t(f make in respect of the cause of action ; but a ])lai»tiff may relinquish any 
portion of bis chaiin in order to bring the suit within tiu' jui*isdi(5ti(m of any Court. 
If a plaintiff omit to sue in respect of, or inientionally relinquish any portion of 
his claim, ho shall not afterwards site in respect of the portion so omitted or 
relinquished. A person entitled to more than one remedy in respect of the same 
cause of action may sue for all or any of Lis remedies ; but if ho omits (except 
with the leave of the Court obtained before the first hearing) to sue for any of 
such remedies, he shall not afterwards sue for the remedy so omitted. For the 
purpose of tliis section, an obligation and a collateral security for its perforin|||||pe 
sliali bo deemed to constitute but one cause of action. 

** Illustration, 

" A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole 
of the years 1881 and 1882 is due and unpaid. A sues B only for the rent due 
for 1882. A shall not afterwards sue B for the rent due for 1881." 

For decisions under this section, see pp. 201—281 ante. 

This section prohibits successive rent •suits within three months. A 
question may arise as to whether a suit for enhancement of rent brought within 
three months of a suit for amjars of rent will lie. Section 37 of the Act provides 
for a limit of 8Ucco.ssivo suits for the enhancement of rent, and section 147 for 
two successive suits for arrearo of rent j so far as the wording of section 147 goes, 
it is clear that if in the suit for enhancement of rent, a claim for the recovery of 
the enhanced rent is also made, section 147 will be a bar. But if the suit for 
enhajicoment is simply a suit for declaration of a right to enhance (see pp. 163 
and 164 of my edition, and section 154 of the Act) it is doubtful if section 147 will be 
a bar. On the other hand, it may be contended that section 147 is meant to pro- 
tect raiyats from harrassing suits, and if the Legislature prohibited two succes- 
sive suit! for recovery of rent within throe months, a fortiori a suit for enhance- 
ment of rent within throe months of a suit for recovery of vent i» prohibited. ^ 


148 . The following rules shall apply to suits for the re- 

, . . . „ CO very of rent: — 

proMdiue »«» ..utti. sections 121 to 127 (both inclusive), 

JL29, 806, and 320 to 826 (both inclusive) of the Code of Civil Pro- 
cedure shall not apply to any such suit ; 

(6) the plaint shall contain, in addition to the particnlats 
speGifi.ed in section 50 of the Code of Civil Procedure, a statemei^t 
of the situation, designation, extent and boundaries of tl^e land 
hdd hy the tenant j or, where the plaintiff is unable to give the 
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extent or boundaries, in lieu thereof a description sufficient for 
identification : ' 

(c) the summons shall be for the final disposal of tbe juit, 
unless the Court is of opinion that the summons should be fl^the 
settlement of issues only ; 

{dj the service of the summons may, if the High Court by 
rule, either generally, or specially for any local area, so directs, bo 
effected, either in- addition to, or in substitution for, any other 
mode of service, by forwarding the summons by post in a letter 
addressed to the defendant and registered under Part III of the 
Indian Post Office Act, 1806 ; 

when a summons is so forwarded in a letter, and it is proved 
that the letter was duly posted and registered, the Court may 
presume that the summons has been duly served : 

(e) a written statement shall not be filed without the leave 
ol4hc Court : 

(f) the rules for recording the evidence of witnesses, pre- 
scribed by section 189 of the Code of Civil Procedure, shall ap- 

“ ply> whether an appeal is allowed or not : 

( ) the Court may, when passing the decree, order on the 
oral application of thcr decree-holder the execution thereof, unless 
it is a decree for ejectment for arream : 

( A ) notwithstanding anything contained in section 232 of 
the Code of Civil Procedure, an application for the execution of 
a decree for arrears obtained by a landlord shall not be made by 
an assignee of the decree unless the landlord’s interest in the 
land has become and is vested in him. 

This section contemplates tho procedure for suits for the recovery of rent only. 

GldiUS6 (a) Sections 121 to 127 of the Code of Civil Procedure relate to 
the examination of parties by interrogatories, the mode of their service and the 
consequence of omission to answer. 

Section 129 relates to the power of the Court to order discovery of documents* 

Section 305 enables the Court to postpone the sale of any property if the 
judgment-debtor can satisfy it that the amount of the decree can bo raised by 
mortgage, lease, or private sale thereof. ' 

^ Sections 320 to 326 provide that if the Local Government with tho previous 
sanction of the Governor- General in Council so order, tho Collector may bo in- 
vested, in regai*d to a specified local area, with the power of executing decrees 
and selling immoveable properties in satisfaction thereof. 

Olatise (b) Section 43 of Act VIII of 1869 (B. C.) provided : ** In any 
suit hereafter to be brought for tho recovery of an arrear of rent, the plaint shall 
fll^cify the name of the village and estate, and of tho pergunnah or other local 
division in which the land is situate, the yearly rent of the land, the amount 
(if any) received on account of the year for which the claim is made, the amount 
in arrear, and the time in respect of which it is alleged to be due^ If the arreai^ 
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is alleged to bo due from any raiyat, the plaint shall further specify the quantity 
of land ; and where fields have been nniubered in a Government survey, the 
number (if it be possible to give it) of each field.” 

^tion 50 of Act XIV of 1882 runs thus : “ The plaint must contain tho 
folloi^yi^ particulars : — 

(а) the name of the Court in which the suit is brought ; 

(б) the name, description and place of residence of the plaintiff ; 

(c) the name, description and place of residence of 'the defendant ; so far 
as they can be ascertained ; 

(d) a plain and concise statement of the circumstances constituting the 
caq^e of action, and where and when it arose ; 

(f*) a demand of the relief which the plaintiff claims ; and 

(/) if tho plaintiff lias allowed a set-off or relinquished a portion of his 
claim the amount so allowed or relinquished. 

If the plaintiff seeks the recovery of money, the plaint must state the precise 
amount so far as the case admits. 

In a suit for mesne profits, and in a suit for the amount which will be found 
dne to the plaintiff on taking unsettled accounts between him and the defendant, 
the plaint need only state approximately tho amount sued for. 

When the plaintiff sues in a representative character, the plaint should shdw 
not only that he has an actual existing interest in the subject-matter, but that he 
has taken the ste'ps necessary to enable him to intitule a suit concerning it. 

The plaint must sliow tliat the defendiint is or claims to be interested in tho 
subject-matter, and that he is liable to be called upon to answer the plaintiff’s 
demand. 

If the cause of action be beyond.tbo period ordinawly allowed by any law for 
instituting tho ffuit, the plaint must show the ground upon which exemption from 
such law is claimed,” • 

In addition to these particulars, those tliat are mentioned in the section 
should bo given. 

Who is to sue ?— When a person sues on behalf of his principal under a 
power-of- attorney the principal’s name should a]>})ear ns plaintiff — (Choonee Sukul 

V. Hur Pershad, 1 All., 277.) By section 24, Act VIII (B.C.) of 1869, the sur- 
barakars and telisildars might institute suits for rent, but tlie zemindar’s name, 
and not their own names, must be entered as plaintiff — (Ladlee Perahad v. Gunga 
Piosad, 4 All., 59.) A gomtishia or ammmMear cannot bring a suit for rent in his 
own name — (Kunj Bihary Roy v. Purno Chunder Chatterji, 12 C. L. Jl., 55) ; suits 
for property should be brought in tho name of the real and not in tho name of 
the colorable owner— (Tainaoonnessa v, Woojjul Monee Dasoe, 20 W, li., 72). In a 
suit for rent, the plaintiff must elect between the ostensible and the red owner— 
(Sheik Kamyab V. Miisst. Omda Begum and Moulvi Abdul Wabab e. Musst. Omda 
Begum, Sp. W. R., (Act X), 88.) ; or the plaintiff must proceed against the peis 
son really in possession — (Bepiii Behari Cliowdhry v, RamChuudi'a Roy,5 B.L.R,, 
235 ; 14 W. R., 12; Raj Kishen Mozoomdar v. Heeralal Buksheo, Marsh., 188; 
Prosunno Kumar Pal Chowdhry v. Koylash Chundra Pal OJiowdhry, 2 lud. Jur., 
327 ; 8 W, R., 428.) . The zemindar is, however, entitled to sue his recorded te- 
nant— Fide notes, ante, section 73 and those referred to therein. Where the plaintiff 
has sold his rights during the pendency of his suit, it is irregular to substitute 
for his name that of the purchaser, but it is an irregularity that can be cured by 
the consent of the defendant — (Beer Chunder Roy Mohapatur v. Shaik Tumizud- 
din, 12 W. R., 87 ; 3 B. L. R., 214.) See tho effect of section 72 upon this. 

A corporation should sue in its own name — {Rauidass Sen v. Stephenson, 

W. R., 366;) unregistered or unincorporated company must disclose the names of 
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its members when suing-- (Koylasb Cbunder Koj v. Ellis, 8 W. R., 45) ; but such 
of the members as are minors qan neither sue, nor be joined as co-plaiati:fiPs, in 
their own names — (Pitam Das and Gouree Dutt v. Ram Done Das, 1 Taylor, 279.) 
A corporate body should be sued in its corporate name. A suit against “ A B,*’ 
agent of the corporation, is bad— (Nobin Chundcr Paul v. Stephenson,15 W. R., 
534; Mohendranath Mookerjce, Overseer, 9 W. R., 206) ; so in a suit against A B, 
proprietor of an estate, A B and not his karenda should be the defendant — (Madho 
Rao Apav v, Thakiir Pershad, 4 Agra, 327) ; in the case of an unincorporated or 
unregistered company, the names of the persons composing it must be set forth 
as a rule ; but if the plaintiff cannot find out the names, he may sue the company 
in the name in which they are carrying on business, stating his inability to give a 
better description — (Koylash Chundcr Roy v. Ellis, 8 W.R., 45 ; Kannon v, ^oy- 
lash Chunder Roy, 25 W. R., 117.) To descrilre the plaintiff as “ A B, an infant 
residing in Chitpore Rond in the Town of Calcutta,'^ is not a sufficient description 
of his place of abode under section 50 of the Civil Procedure Code ; nor is it suffi- 
cient under that section to describe the defendant as “ formerly of Calcutta,” 
without alleging that the plaintiff has been unable to ascertain his place of resi- 
dence more definitely — (Bibi Solomon v. Abdul Aziz, 4*C. L. R., 366.) 

The description contemplated by the Code includes all the titles by which 
the party is generally known ; and if a }Ktrty from obstinacy, or pique or any- 
thing in fact but a bond fide dispute as to the right to a title, persistently refuses 
to give his adversary tliat title by which he is generally recognised, the Court 
ought not to permit that species of insult. Defendant objected that his titles 
were not set forth, and asked that he might be described as in the Government 
Gazette, “ The Hon* bio Maharajah Moerga Vijaya Rama Gujaputti Eaz Mane 
Saltan J^badur, Guru of Vizianagram,” and plaintiff was granted a week to amend 
but did not. It was held oy the Privy Council overruling the High Court that, 
with the exception of the word “Honorable” which seemed less a matter of 
description than an honorary distinction, as it applied to the members of the 
Council, the .Fudge was right in insisting on the titles, and in rejecting the plaint 
on non-compliance as the titles could not be rationally disputed — (Raja Sitaram 
Knshna v. Raja Vijoya Rama, 3 Mad., 31 ; 18 W, R., 301.) In this case their 
Lordships disapproved of the case of Kishen Chand Golecha v. Mcghraj Kobhivio 
Roy Bahadur, 12 W, R., 450, in which the High Coiu’t at Calcutta refused to 
insist on the insertion of the words “ Roy Bahadur.” 

In suits to recover possession, the date of dispossession must be given as 
accurately as possible— (13oyd}anath Surma v, Ojan Bibi, 11 W. R., 238.) In suit 
for land in Bengal, the boundaries need not bo stated in the plaint, if the descrip- 
tion given is sufficient for its identification — (Aftabuddin v. Shamsuddtu MulHk, 
18 W. R., 461.) But see against this opinion— (Mahomed Ismael v. Lula Dhandn 
Kifihoro Naiwiti, 25 W. R., 39.) In the North-West the fields are numbered and 
tbeir position is given— (h^z Ahmed Khan v, Gunga, S. D. R., N. W., 1857, 112 ; 
Sahalwuu Sing v. Mahewur Bun Sing, 9 B. L. L, 109.) 

A person may base his claim to land on a hereditary right, and also on the 
right of occupancy — (Woodie Sing v. Buldco Sing, 21 W. R., 12.) 

Incompetency to bring a suit is a defect not admitting of cure, and the 
Court is bound to consider such an objection, though urged for the first time 
orally in special appeal — (Radha Kishen v» Bukhtwar Lai, 1 Agra, P. B., 175.) 
Objections for want of description slionld be taken at the earnest oppoiitmity 
and before the first hearing— (Rajnarain Bose e. Univeral Life Assurance Company, 
I. L, R., 7 Cal., 594; Brojonath Deiskur v, Andomoyi Dasi, 8 B. L. R., 208.) The 
ffenerai prayer will support an injunotiem— (Kristomahiui Dasi r. Kally Brosuhno 
1. L, H., 6 Cal., 485.) 
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OlAtLBB (c) j-* In smts for simply redo^eriruj rent the finmmons As hbtiaI is for 
the final disposal of the suit. When it is A suit {or enhancement of rent, ordina* 
rily the Summons should be for settlement of issnes, and so in suits for damages 
or ejectment. 

Clause (d) Unless ruled by the High Court, the Courts cannot adopt this 
mode of service. The presumption is the same as clause (/) of section 114 of the 
Evidence Act. But suppose the letter is posted but , not registered, will the 
presumption arise ? Under the Evidence Act it would j but under Act VIII of 
1862 B.C., it would not. 

Clause (e) Section 18 of the Small Cause Court Act (No. XT of 1865) 
ruift thus : In all suits under this Act the summons to the defendant shall be 
for the final disposal of the suit, and no written statement other than the plaint 
shall be received nnless required by the Court.” This clause is less imperative 
than the Small Cause Court section ; when the written statement has been filed 
and is in the record the leave of the Court will be presumed to have been taken. 

This clause limits the operation of section 1»10 of the Civil Procedure Code 
and requii-os the Court to proceed under sections 146 and 147 of that Code. 

Clause (f) Section 189 of the Civil Procedure Code provides : “ In cases 
in which an appeal is not allowed, it shall not be necessary to take down the 
evidence of the witnesses in writing at length ; hnt tlie Judge, as the examination 
of each witness proceeds, shall make a memomndum of the substance of what he 
deposes, and such memorandum shall be written and signed by the Judge with 
his own hand, and shall form part of the record.” 

Clause {g ) This clause is very vaguely drawn up. Section 19 of Act XI 
of 1865 has: ‘^When a decree is* passed in any sui^ of the nature and amount 
cognizable under this Act, the Couii) passing the decree may, at the same time 
that it passes the decree on the verbal application of the party in whose favor 
the decree is given, order immediate execution thereof by the issue of a warrant 
directed either against the person of the judgment-debtor, if he is within the 
local limits of the jurisdiction of the Court passing tho decree, or against the 
moveable property of the judgment-debtor witliin tho same limit.” So section 
256 of the Civil Procedure Code has : “ When a decree is passed for a sum 
of money only and the amount decreed does not exceed the sum of one thousand 
rupees, the Court may, when passing the decree, on the oral application of the 
decree-holder, order immediate execution thereof by the issue of a warrant direct- 
ed either against tho person of the judgment-debtor, if he is within the local 
limits of the jurisdiction of the Court, or against his moveable property within 
the same^imits.” This section only applies to cases in which the decree-holder 
wishes to have immediate execution— (Anonymous case, 9 W. R., 174.) A debtor 
is not entitled to immunity from arrest until ho has had a reasonable time to 
return home— (De Peimings v. Moitro, ^ W. R., 3t9.) The section is so indefinitely 
worded that it selams that the Court may order execution against persons and 
property simultaneously. The j>ower ought, however, to bo exercised with disore* 
tion, and the Court may refuse execution against person and pi’oportyat the same 
^me— (Davis v: Middleton, 8 W. R., 282) ; only execution against immoveable 
property by way of ejectment is saved from this summary power, 

OlattBA (h)': — Section 232 of the Civil Procedure Code provides : If a deoree 
be transferred by assignment in writing, or by operation of law, fmm the decree- 
^Ider to any other person, the transferee may apply for its execution to the Court 
which passed it ; and, if that Court thinks fit, the decree may be executed in t^ 
SAihe manner and subject to the same conditions as if the application were 
by anch decree^holder : Provided as follOTts 
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(а) Where the decree has been transferred by assignment, nofico in writing 
of such application shall be give^ to the transferor and the judgment-debtor, and 
the decree shall not be executed until the Court has heard their objections (if any) 
to such execution : 

(б) Where a decree for money against several persons has been transferred 
to one of them it shall not bo executed against the others.** 

The fact that an assignment of a decree for arrears of rent was made before 
the Tenancy Act will not protect from the provisions of s. 148 (h) an assignee 
who proceeds to execution afterwards ; but execution cannot bo refused where, 
before that Act came into force, the assignment had been recognised by a Court 
of execution under s. 232 of the Civil Procedure Code, — (Kailas Clmndor v. 
Jadunath, I. L. R., 14 Cal., 380.) The facts of this case wore as follows : A dehreo 
for arrears of rent was obtained by Joykali and Gris Chunder. On the 13tli 
June 1885, Kailas Chunder obtained an order from the Civil Court in the proceed- 
ings in execution of that decree recognizing him as assignee of the right of 
Grish Chunder, to a 4 annas* share. In September 1885, Joykali applied to 
execute the entire decree. In dbnsequcnce of an informality that application 
was returned for amendment, and finally it was not presented and granted by the 
Court until the 10th November. In the meantime the Bengal Tenancy Act 
came into operation on the 15th November 1885, on the 27th March Kailas 
petitioned to the Civil Court stating that lie and Mati Lai had, in June 1884, 
purchased the rights of Jaykali, and asked that their names be substituted iu 
tier place so that they might be allowed to execute the decree. The Subordinate 
Judge disallowed the objections of the judgment-debtors, which were raised under 
B. 148 (h) of the Bengal Tenancy Act, but the District Judge on appeal held 
that execution proved in consequence of the assignments which had been made by 
the original decree-holders. He accordingly ordered the attachment of the pro- 
perty to he withdrawn and the sale to be stayed sine die, I'he decree-holders 
appealed to the High Court. The judgment of the Court (Prinsep and Beverley, 
JJ.) after setting out the facts as above, provided as follows : 

- “ Section 148 (h) declares that, “ notwithstanding anything contained in s. 

232 of the Code of Civil Procedure, an application for execution of a decree for 
arrears obtained by a landlord shall not be made by an assignee of the decree 
unless the landlord’s interest iu the land has become and is vested in him.** In 
this case it is admitted that the exception stated does not exist. We have there- 
fore to consider first whether the assignmcilt of the rights of Grish Chunder, 
which was admitted by the Court of execution under s. 232 before the Bengal 
Tenancy Act became law, entitles the assignee to proceed to execution in respect 
of the right of the assignee ; next, whether the assignment of tke rights 
of Jaikali, said^ to have been made before the operation of the Bengal Tenancy 
Act but not notified to, or recognised by, the Civil Courts until after that Act, 
entitles the assignee to the assistance of the Court in executing the decree ; and 
lastly, whether the application for exccutlbn made by Jaikali can proceed. Now, 
in respect of the rights of Grish Chunder, we are of opinion that, inasmuch as 
the Civil Court, by an order regularly passed under s. 232 before the Bengal Te- 
nancy came into operation, permitted i^ilas Chunder to execute tlie decree as one 
of the decree-holders, the Bengal Tenancy Act does not apply. The effect of this 
order in our opinion is to substitute Kailas Chunder as a decree-holder in the 
place of Grish Chunder, the original decree-holder, and after that order was 
made under s. 232, it was not for the Court executing the decree to consider any 
circumstances under which it was made. The application of s. 148 (h) is not 
retrospective so as to affect that order. It contains rather a prohibition to the 
Courts to abstain from granting any application for execution of a decree |or 
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arrears obtained by a landlord wbicb may be made by an assignee unless under 
exceptional circumstauces. Bat the mere fact that any assignment were 
made before the Bengal Tenancy Act came into operation would not entitle the 
assignees to ask the Court of execution to recognise them now. Wo are next of 
opinion that the application for execution now before us made by Jaikali can- 
not be proved. We cannot find that application was ever allowed under & 
231, and therefore we must take it that Jaikali had no authority to execute the 
entire decree. As the matter is not bcfoi’c us we abstain from expressing any opi- 
nion whether Jaikali and Kailas Ohunder jointly, or either of them separately', 
under pertnission given under s. 231 can execute the decree. The appeal is 
therefore dismissed.” 

* I'he following rules were framed by the High Court for the prompt trial of 
undefended and other suits for arrears of rent under Act ¥III B. C. of 1869. 
Under section 2, sub-section 3 of this Act, they would apyly to suits uudpr it 

" ( a ) Every summons in any suit for arrears of rent, not being a suit iu 
which enhancement is sought, shall command the defendant to ap- 
pear at the expiration of fourteen clear days after service thereof. 

** ( 6 ) Every such suit entered in the Register shall bo marked thus : — * Bent 
Suit,* ‘ Baki kliazanar Mokuddama,* ‘ Baki Malgoozari.* 

“(c) Immediately on the return of the summons in any such ‘ Rent Suit,* 
the suit shall be entered in a List of Causes in the following form, to 
to bo stuck up in the Court-house, specifying the day for hearing, 
which sliall be the day fixed for the appearance of the defendant, or on 
the earliest day on which the Court shall sit after such day 


List of Bent Suits in the Court of the 

of 

S 

Nambor of Caae on 
the Rogisiur. 

Names of Parties. 

Claim. 

Date fixed for trial. 

1 

1 




** ( d) Each such suit shall be called on in its turn at the sitting of the Courts 
j and before suits of any other description, upon the day for the head- 
ing thereof ; and in every case in which it shall be shown that th^ 
defendant has been duly served with the summons in*proper time to 
enable him to appear and defend the suit, but the defendant does 
not, cither in person or by.aany authorized agent or pleader, ^pear 
or make answer to the suit, the case shall be forthwith taken up and 
heard ex-parte, unless in any particular case the Court, for special 
reasons to be recorded in the proceedings, sball think fit to order 
otherwise. , 

** (e) Provided, nevertheless, that no suit for arrears of rout shall be called 
on and tried ex-parte when the summons shall not liave been served 

at least fourteen clear days before the day of heading. , - , / 

(f, ) When it appears that the summons has not been duly served, or thiiit 
fourteen clear days have not elapsed from the date of the due ser*^ 
vice of the summons, the case shall stand over nntii a day to bd' 
69 
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fixed immediately after the expiration of fourteen clear days from 
the chito of the due service of the summons. 

(g,) Where the defendant appears and makes answer or denies to contest 
the claim, the case shall bo ordinarily placed in the list of defended 
causes and come on in its inm ; provided that if the case appear 
likely to be a short one, the Judge may take it up and try it imme- 
diately after the undefended cases fixed for the day, or may set it 
down for hearing on an early day, if oitlier of such coui’ses appear 
to him to bo expedient with reference to the state of liis file or the 
convenience of the parties. (Buie No. 72 of the 18th September 
1884.) 


149. (1) "When a defendant admits that money is due 
Payment Into Court ^>'0“ account of rent, but plcads that 

£* 4l?dneMoSf‘ plaintiff but to a third per- 

son, the Coui't shall, except for special reasons 
to ho recorded in writing?, refuse to take cognizance of the plea 
unless the defendant pays into Court the amount so admitted to 
he due. 


(2) ‘Where such a payment is made, the Court shall forth- 
with cause notice of the payment to he served on the third per- 
son. 

(3) Unless the third person within throe months from the 
receipt of the notice, institutes a suit a"ainst the plaintiff and 
therein obtains an order rostraiiiiri}' payment ou?t of the money, it 
shall he paid out to the pMiititf on his application. 

(4) Nothing in this section shall atfect the right of any 
person to recover from the piaintiti' money paid to him under 
sub-section (3). 

Shall not take cognisance of the plea Tlic only plea that is barred is 

that the ‘money is not due to the jilaiutiff but to a third person.^ This section 
doe.«? not apply where the defendant does not Udrait that money is duo from him oii 
account of rent. Where the defendant does not admit his rent to bo due but 
pleads the right of a third person, the old precedent will ajiply, i. e., the issue will 
loo * is the plaintiff entitled to recover rent,’ and it will be tried in the r%ut suit in 
which the plca^is taken. 

Intervener:— See pp. 269-272. 

Notice of payment : — The notice under sub-aoction (2) will be served ac- 
cording to the following rule framed by the Local (Jovornment in exercise of the 
power vested iu it by section 189, post : — 

** Where no . other mode of service of notice is prescribed by the Tenancy 
Act or by these rules, service shall be effected in the manner prescribed for the 
service of a summons on a defendant under the Oode of Civil Procedure, if the 
notice is addressed to oidy one person, and if it is addi'essed to a number of per- 
sons occupying qv owning land in the same village, the notice shall be served by, 
pinclamation and beat of drum, and by posting it in the presence of not less 
than two j>eraons on some conspicuous [dace in the village, a^nd also by fixing it 
up in the if any, where the i*ent is nsnally paid*’^ 
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Institutefl a BUit t-'A snit by a fcbird person under tilanse (3) of s. 119 
of the Bengal Tenancy Act is not a title snit^ and need not be stamped as such) 
Per Tottenham. J. — such suit is in the nature of a suit for an injunction under 
the Specific Relief Act or else a declaratory suit. — Jagadamba Devi e. Protap 
Ghosh, I. L. E., 14 Cal., 637. The facts of this case were as follows : In a suit 
for rent by one Eashvihari against Protap Ghosh and Bishun Laha before the 
munsiffof Dnbrujporc, the defendants alleging tluit the rent claimed, namely, 
Rs. 2-11-6 pies was due to one Jagadnmba Devi paid it into Court under the 
first danse of s. 149 of the Bengal 1'onanoy Act (VIII of 1885), notice under 
the second clause of that section having been served ©n Jagadamba Devi, she 
filed a suit within tlii'ee months against all the pat*ties to the rent suit, in which 
sfie claimed the amount de])Ositcd and a further amount of 8 annns, which she 
alleged to have fallen due subsequent to the period owned by the rent suit. The 
rauiisilT considering tliat tlie ‘suit* referred to in Die 3rd pai'a. of section 140 of 
the Act was a title ‘suit’ ; ordered Jagadamba Devi's jdaint to be returned in order 
that it might be so amended as to render it a plaint in a title suit, and the Court 
fee increased accordingly. Jagadamba Devi not complying with that order 
filed a petition contesting the munsiff’s view of the law. The mnnsifE then di- 
rected that in accordance with his yirevious order, the plaint should be retuimed 
to the petitioner in order that it might be filed within 4 days, with a stamp cal- 
culated on the valuation of the suit, regarded as a title suit. This order was 
dated 12tli January 1887, Instead, however, of complying with such order, 
Jagadumba filed an ajqieal against it. The District Judge in referring the case 
stated that, in so far as tho Court- fee was concerned, he did not think that any 
right of appeal existed as there was no “ order of rejection.” But that, so f«r 
as the order was to be regarded as an order returning tho plaint for a;mcndmont, 
an appeal would lie to him under olausc (h) oi s. 588 of this Civil Procedure 
Code, and in his letter of referorice he stated Jiis reason for referring the case as 
follows : — 

“ In order to decide it I must determine of what nature the suit contem- 
plated by s. 149 (3), Bengal Tenanoy Act, is, whether, e. f/., it is (a) a suit to 
declare the plaintiff’s title as landlord ns against tho plaintiff in tho rent suit in 
respect of the lands comprising tho holding tho rent of which was sued for 
therein. 

“ There was,' I believe, no express authority on tho subject ; but T should bo 
disposed to think that as the question to be tried is one of title, tho consequen- 
tial relief should be calculated rather on the value of tho land than upon a year 
or two’s rent. 

But the point is new, not free from doubt, and likely to recur very fre- 
quently. I would, therefore, solicit tho opinion of the UonoraVl^ Court on the 
following question : “ Of what nature is the suit contemplated by s. 149 (3), 

Bengal Tenancy Act, and how should it be valued ? 

“ I should add that, although clcoptioxi might perhaps be taken to Jaga- 
damba Devi’s plaint on the ground of iniri- joinder, I have refrained from consi- 
dering the point, as it is not directly befoi-e me ? 

The opinions of the High Court (Tottenham and Norris, JJ.) were as fol- 
lows; — 

Tottenham, J. — Tho suit in question under s. 149 (3), Bengal Tenancy Act 
is not a title suit and need not be stamped as such. It is in the nature of a* 
suit for an injunction under the Specific Relief Act or else of a doclatatOry 
suit. 

Norris, J. — I agree that the suit in question is not a title suit. I do' not 
think it is necessary to express atiy opinion as to what sort of suit it is. 
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LitaitAtion:— For limttatiou of suits brougfll under sub-seotion (4), seo 
artisle 109 of scb. 11 of tho Indi^ Limitation Act. 

150. When a defendant admits that money is due from 

him td the plaintiff on account of rent, but 
m^eTadraftted "o' ba pleads that the amount claimed is in excess of 
duo to landlord. the ' amount due, the Court shall, except for 

special reasons to be recorded in writing, refuse to take cogni- 
zance of the plea unless the defendant pays into Court the amount 
so admitted to be due. • 

151. When a defendant is liable to pay money into Court 

under either of the two last foregoing sections, 
m^'ofpotton^of mo> if the Court thinks that there are sufficient 

reasons for so ordering, it may take cognizance 
of the defendant’s plea on his paying into Court such reasonable 
portion of the money as the Court directs. 

152. W’^hen a defendant pays money into Court under 

cither of the said sections, the Court shall give 
court to grant Moeipt. defendant a receipt, and the receipt so 

given shall operate as an acquittance in the same manner and 
to the same extent as if it had been given by tho plaintiff or the 
third person as the case may be. 

153. An appeal shall not lie from any decree or order 

. , , , . ■ passed, whether in the first instance or on ap- 

peal, in any suit mstituted by a landlord for 
the recovery of rent where — 

(a) the decree or order is passed by a District Judge, Ad- 
ditional Judge or Subordinate Judge, and the amount 
claimed in the suit does hot exceed one hundred ru- 
pees, or 

(fi) tho decree or order is passed by any other judicial officer 
specially empowered by the Local Grovemment to exer- 
cise final jurisdiction under this section, and the 
amount claimed in tha suit does not exceed fifty ru-:' 
pees'; 

unless in either case the decree or order has decided a ques- 
tion relating to title to land or to some interest in land as between 
parties having conflicting claims thereto, or a question of a right 
to enhance or vary the rent of a tenant, or a question of the* 
amount of rent annually payable by a tenant : 

Provided that tho District Judge may, call for the record of 
any case in which a judicial officer as aforesud has pas^^a 
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iectee or orders to whicH this section applies, if it appears th&t 
the judicial officer has exercised a jurisdiction not rested in him 
hy law, or has failed to exorcise a jurisdiction so vested, or has 
acted in the exercise of his jurisdiction illegally or with material 
irregularity ; and may pass such order as the District Judge thinks 
fit. 


The old Act : — Section 102 of Act YIII of 1869 (B.C.) and section 153 
of Act X of 1859 had : “ Xothing m this Act contained shall be deemed to con- 
fcF'any power of appeal in any suit tried and decided by a District Judge, ori- 
ginally or in appesfl, if the amount sued for, or tlie value of the property claimed, 
does not exceed one hundred rupees, in which suit a question of right to enhance, 
or vary the rent of a raiyat or tenant, or any question relating to title to land 
or to some interest in land as between parties having condicting claims thereto 
has hot been determined by the judgment.” 

Section 152 of Act X of 1859 amounted : — 

The latter enacted : — In suits under olanses 2, 4, and 7 of section 23 ** 
(t. e.j suit for damages for illegal exactions of rent or abwabs, or for refusal 
of receipts, suits if pr arrears of rent and suits arising out of the power of dis- 
traint) “ and under-section 24 ” (t. e., suits by landlords against agents for mo- 
ney or accounts) ** of this Act, tried and decided by a Collector, if the amount 
sued for or the value of the property claimed does not exceed one hundi'ed ru- 
pees, the judgment of the Collector shall be final and not open to revision or 
appeal except as hereinafter provided, unless in any such suit a question of right 
to enhance or otherwise vary the rent of a raiyat or any question relating to a 
title to land, or to some interest m land as between parties having confiicting 
claims thereto, has been determined by the judgment, in which case the judg- 
ment shall be open to appeal in the manner provided in sections 160 and 161 of 
this Act.” 

Interpretation :^In cases up to one hundred inipees, there will be a second 
appeal : 

(а) when there is a dispute as to the amount of yearly rental. 

(б) where the judgment has decided a question of title to land or interest in 

land as between adverse parlies. 

(c) when the judgment has decided a question as to the right to enhance or 
^ vary the rent of a tenant, 

(n) is a novel provision, (b) and (c) are reproduced from section 153 of Act 
X of 1859, and section 102 Act VIII of 1869 (B.C.) 

But where the claim exceeds one hundred rupees, there will be a second 
appeal in all cases. But in both these ^ases, second appeal will lie to the High 
Court subject to the rules laid down in chapter XLII of the Code of Civil 
Procedure. 

Suit: — The word “ suit” in this section includes all proceedings prior or, 
subsequent to a decree— Kristo Chunder Chuckerbutty r. Aimnd Coomar Butt; 
19 W. R.i 307 ; Kedarnath Bisvas r. Huro Prosad Roy Chowdry, 22 W, R., 207* 

District and Additional Judge The expressions “ District Judge, Addi- 
tional Judge, or Subordinate Judge” are in aooordanoo with the Full Bench 
decision of Brojo Misser v, Alhadi Misrain, 13 B. L. R., 376 ; 21 W. R, 320, 
well as with xhe Civil Courts* Act, This Act gives a jurisdiction to try suits 
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ft-CCArdjTig to tho Code of Civil Procedure, except where it ie «<Jthelhti»6 provided 
Limit of hundred section has a qualifying effect and 

riip^e and the Civil provides that there sliall be no special appeal in rent suits 
Procedure Code. under Rs. 100, excejit in certain cii*cumstances— (Poorno 

Ohnnder Roy v. Kristo Chunder Singh, 23 Wk R., 171.) In a later case it was 
doubted by Mr. Justice Jackson, if section 102 of Act VIII of 1869 (B.O.) took 
away the right of special appeal given by the Civil Procedure Code in such cases, 
and if the Bengjil Couhcil had autliority to take away the powers of the Sigh 
Court to entertain special appeals. The Full Bench, however* decided that in 
view of a long course of decisions, no second appeal will lie under section 102 
except under the special circumstances mentioned therein — (Lungessur Kojr v, 
Sooklia Ojlia, and Radhay Kishen v. Kali Misser, I. L. R., 3 Cal., 151.) The oh- 
jeetion of Mr. Justice Jackson does not hold water under the present law wliioh 
makes the Civil Procedui'e expressly subject to the new provisions and which is 
an India Council Act. 

Title to land as between i)arties having conflicting claims Where a 
case was decided solely on the want of a relationship of landlord and tenant 
between the parties, it was held that no special appeal lay to the High Court. 
It cannot be said that the tenant is a representative of a third party so as to 
make the decision in the suit one in respect of title to lan^s between partied 
having conflicting claims thereto — (Hurry Mohan Muziimdar n. Dwarkanath Seti, 
18 W. R., 42; Shaik DilburtJ. Tssur Chunder Roy, 21 W. R., 36 ; Kripa Moyi 
Debia v. Dropodi Chowdhmin, 24 W. R., 213.) ’ When a landlord sues a person 
as tenant, who repudiates tlie tenancy, not d(*nying the landlord's title, no appeal 
is given under this section — Ishan Clmndra Ghosal v. Burnoraoyee Dassi, 16 W. 
R., 233. In a suit for rent in which the defendant (raiyat) sets up the title of 
a third person who is not made ji party, the decision cannot be considered to bn 
a binding decision in respect of title as between parties having conflicting claims 
to the land within the meaning of this section — (Kashee Ram Das r. Maharani 
Sham Mohini, 23 W. R., 227 ; Shaik Dilbur v, Issur Chunder Roy, 21 W. R., 36.) 
Where plaintiff claims rent as zemindar, and defendant, admitting his own te^ 
nancy, claims it as mortgagee, there cannot be said to be conflicting claims to, or 
some interest inland within the meaning of this section — (Raj Kishen Mukerji v. 
Peary Mohan Mukerji, 24 W. R., 114.) In a rent suit, where the judgment of 
the lower Appellate Court dismissing the plaintiff's appeal on the ground that 
plaintiff, as only a sharer, could not sue separately, shows that a question of titlo 
was not even considered, the decree in general terms could not be held lo have 
determined it, and therefore under this section no special appeal lies-^(Kureem 
Sheik t?. Mokl 4 )da Sundari Dassi, 23 W. R., 11, 268 ; 15 B. L. R., 111.) The cir- 
cumstance that a question has been determined at the hearing of the appeal in h 
l*ent suit, by which an intervener may be injuriously affected, will not make the 
appeal cognizable as a special appeal, unfess the detusion has involved some titlo 
or interest in land, of parties having conflicting claims thereto — (Raj Kishen Mu- 
kerji V. Sree Nath Dutt, 23 VV. R., 408.) A and B, both of whom set up a claim 
to certain land, brought separate rent suits against the tenants. In none of these 
suits did the amount claimed exceed Rs. 100. Subsequently to the institution 
of tlie rent suits, A sued B to establish his title to the land in dispute. The 
District Judge, before whom the rent suits came on appeal, allowed them to stand 
over until the decision in the suit between A and B. That suit was decided in 
favor of B, and the Judge tlion decided the rent suits instituted by B in his favdf*, 
and dismissed the suits instituted by A. Held, that no second appeal .Would lie 
in rent suits, no questiou of title between parties having oonflictiug claims 
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was decided in them. Held, also, that there was no such irregnlai'itj on the part 
of the District Judge, in the course which ho pursued, of making Jiis decision iu 
the rent suits depend upon the decision in the suit to establish title, as would 
justify the Court interfering under section 622 of the Civil Procedure Code. Sec* 
tion 102 of Bengal Act VlII of 1869 (B.C.), was enacted in order to pwitect 
parties in the position of raiyat-defendants, and to prevent their being dragged 
up to the High Court in cases where the decree on demand is under Us. 100. 
In such cases the decree is contended to have the same effect as that of a Small 
Cause Court — Doorga Naraiu Sen v. Ram Lai Chuttur, 1. L. R., 7 Cal., 330 ; 
Rama l^rosad Roy and others v. Shonip Paramanik, I. .L. R,, 8 Cal., 712. In 
a suit for rent iu which the sum claimed was less than Rs. 100, the defendant 
pleaded that the plaintiff had ceased to have any interest in the land, and the 
suit was dismissed. There was no finding as between the plaintiff and any other 
person claiming title to the land : 7/eW, that a special appeal to the High Court 
was barred by section 102, Act VIlI of 186? (B.C.) — (DouzoUe v. Tekan Nodaf, 
2 C. L, R., 558.) In a suit in ejectment valued iindor Rs. 100 the defendants, 
who were sued as yearly tenants, replied that thtjir tenure was a nwurmi gnzasta 
tenure, and in proof of their allegation adduced evidencjc which was displaced 
by the plaintiff. .The lower Courts considered that plaintiff’s allegation was 
well founded. HM, that although the value of the suit was under Rs. 100, 
an appeal was nol^arred by the provisions of section 102 of Act VIII (B. C.) 
of 1869, as the loWer Court had determined a question of law as to whether 
the tenure was guzasta-- (Byjnath Sahoo v. Ram Dliono Roy, 7 0. L. R., 369.) 
Their Lordships of the Privy Council, in construing tliat section in Ameer Hassan 
Khan v, Sheo Buksh, I. L. R., 11 Cal., 6, lay down the rule that, where a Court 
having jurisdiction decides wrongly, it cannot be said to exercise its jurisdiction 
“ illegally or with material irrogularijy.** An appeal "does not lie to the High 
Court from a decision of a District Judge staying execution in a suit for arrears 
. of rent and for eje^otmeni* where the value of the amount 

decreed is less thfin Rs. 100. Nor can an application made 
to eject the tenant in Lis default to pay into Court the moneys due under the 
decree within the time fixed by section 52 of Bengal Act VII [ of 1869, confer 
hucli right of appeal — (Parbiitty Churuu Sen v. Sliaik Mondari, I. L. R., 5 CaL, 
594.) This decision was overruled by a Full Bench iu Tulsi Panday v. Lala 
Baehulal, 12 C. L.-R., 223; I. L. R., 9 Cal., 596. The judgment of the Full 
Bench nins thus : “ Prinid facAe ih a suit of tliis kind, tlie ap[)ellant is entitled 
to a second appeal. The question is whetlier that right is taken away by section 
102 of Act VIII of 1869 (B. C.) That suction only applies where the amount 
sued for,^r the value of the property claimed, docs not exceed Rs. 100. In this 
case there is nothing to show tliat the value of the property claimed docs not ex- 
ceed Rs. 100 ; and unless that fact does appear, either from the* finding of the 
lower Court, or elsewhere upon the proceedings, it seems to us that we have 
po right (more specially as we are empowered here to deal with points of law) 
to draw any inference to that effect. We are therefore of opinion that the CJourt 
has jurisdiction to entertain the appeal.” In suits instituted under Bengal Act 
I of 1879 for arrears of rent and ejectment on account of the non-payment of 
arrears of rent, a second appeal lies to the High Court ; this class of oases uot 
being within the provision of section 137 of the same Act— (Ram jan Klum tr. 
Raman Chamar, I. L, R., 10 Cal., 89.) 

Enhancement and variation of rent Not only therefore in enhance* 
ment suits, but also in suits for commutation of rent or assessment of poiit, a 
spoial appeal will lie. Because both of these modes will come under the pitovi* 
sions of variation of rent. Where, however the Collector has jurisdiction under 



TAB BBBGAXi iflXAlTClTr AO¥i 




the Act, at)d he maken an assessment, tinder the rules prescribed by the Bengal Qo* 
vemment, the Commissioners anc^ the Board of Revenne will hear the appeal* A 
special appeal lies under this section in a suit in which the question of right to 
enhance has been determined — (Watson &Co.v. Ramdhun Ghose, 17 W. B.,496; 
Goluk Ohunder Dutt o. Meah Raja Mijee, Id., 119.) 

Amount of rent annually payable : — This section contemplates a second 
appeal where the amount of the rental is in question. It gives a very great lati- 
tude to second appeal. But a rent suit in which there is no dispute as to the 
amount of the jumma, and the only question is whether it is to be paid in instal- 
ments or in a lump sum, does not involve a question of right to enhance or vary 
the rent — (Peary idohun Mukhopadhya a. Madhub Chunder Baboo, 23 W.^., 
385.) This section, does not apply where the point decided is simply whether 
the rent fixed by a previous decision has been subsequently altered and a new 
arrangement come to betwpen the parties— (Nurubdessnr Persad Roy t?. Shaik 
Gungah, 24 W. R., 49.) 

Revision : — The power of revision conferred upon the District Judge is no- 
vel. The grammatical construction of the prooiso would give the District Judge 
a power of revision whether the decree is passed in the lirs^ instance or in ap- 
|)eal ; but it would be absurd to suppose that he could exercise such a power when 
the decree or order is passed by another District or Additional Judge. Hence 
the power would be limited to cases where the decree or ordbr is passed by the 
Munsiff or Subordinate Judge. 

164. A decree for enhancement of rent under this Act, 

if passed in a suit instituted in the first eight 
months of an i^cultural year, sljall ordipari- 
takM effect. take ^effect on the commencement of the. 

agricultural year next following ; and, if passed in a suit institu- 
ted in the last four months of the agricultural year, shall ordina- 
rily take effect on the commencement of the agricultural year 
next but one following ; but nothing in this section shall prevent 
the Court from fixing, for special reasons, a later date from wMcb 
any such decree shall take effect. 

165. (1) A suit for the ejectment of a tenant, on the < 

Briief against tbrfei- gTOUnd — 

****••• (a) that he has used the land in a tnannei^!^ 

which rendefrs it unfit for the purposes of tenancy, or 
V ifi) that he has broken a condition on breach of which he is, 
under the terms of a contract between him and the ^ 
landlord, liable to ejectment, _ : 

shall not be entertained unless the landlord has served, in. 
the prescribed manner, a notice on the tenant specifying^ the 
jj^rilcular misuse or breach complained of, and, where thenaisu®^ , 
ot br^eh is capable of remedy, requiring the tenant to remedy: 

salne, and iu any case, to pay reasonable compensation for 
h^lsuse or breach, and the tenant has failed, to comply withihi! A ' 
time with that request. . 
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(2) A decree passed in favour of a landlord in siny such 
suit shall declare the amount of cogipensation which would 
reasonably be payable to the plaintiff for the misuse or breach, 
and whether, in the opinion of the Court, the misuse or breach is 
capable of remedy, and shall fix a period during which it shall be 
open to the defendant to pay that amount to the plaintiff, and, 
where the misuse or breach is declared to be capable of remedy, 
to remedy the same. 

(3) The Court may, from time to time, for special reasons, 
extfind a period fixed by it under sub-scction (2), 

(4) If the defendant, within the period or extended period 
(as the case may be) fixed by the Court under this section, pays 
the compensation mentioned in the decree, and, where the mis- 
use or breach is declared by tlie Court to be capable of remedy, 
remedies the misuse or breach to the satisfaction of the Court, 
the decree shall not be executed. 

Vide sections 10, 25, 44, 66, 82 and 83 of the Act and notes. 

Notice : — The Local Goveriimont has franiod tlio following rule for the ser- 
vice of the landlord’s notice on the tenant : — 

“ Section 155.r“Notice to the tenant under this section shall be filed in the 
Court having jurisdiction to entertain a suit for arrears of rent of the holding, 
and slmll be servtd in the manner prescribed for the service of a summons on a 
defendant under the Code of Civil Procedure, ou payment of the fee prescribed 
by the High Court,” 

Breach or misuse : — So under the old law if the rent wore paid within the 
time specified by section 52 the Court granted relief against a forfeiture — (Duli- 
ohand v. Rajkissore, I. L. U., 9 Cal., 88; 11 C. L. R., 389). The same principle 
was applied on equitable grounds to a 'ttiokurari lease where the covenant was 
that default of payimmt of rent will cause forfeiture — (Mahomed Ameer v. 
Peryag Sing, T. L. H., 7 Cal., 566’; Duli Chand v. Meher Chand, I, L. R., 12 
Cal., 439 ; Mathura Mohun v. Ram Lai, 4 C. L. R., 469 ; compare also Brojendra 
Kumar w. Bungo Chunder, 12 C. L. R., 389; Golabaleo v. Kootoobollah, 
I. L. R., 40al., 527 ; compare 19 W. R., 349). 

• 

156 . The following rules shall apply in the case of every 
Sight, of ojeefd raiyat ejected*from a holding 
5;S!l!?Snd“.nd?/.p.red («) ^^^^veu thc raiyat has, before the date of 
foiMwing. his ejectment, sown or planted crops in any 

land comprised in the holding, he shall he entitled, at 
the option of the landlord, either to retain possession 
of that land and to use it for thc purpose of tending 
and gathering in the crops, or to receive from the 
landlord the value of the crops as estimated by the 
Court executing the decree for ejectment ; 
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(b) when the raiyat has, before the daite of his ejectment, 
prepared for sowing any land comprised in his holding, 
but has not sown or planted crops in that land, he 
shall be entitled to receive from the landlord the value 
of the labour and capital expended by him in so pre- 
paring the land, as estimated by the Court executing 
the decree for ejectment, together with reasonable 
interest on that value ; 

(/?) but a raiyat shall not be entitled to retain possession 
of any land or receive any sum in respect ther?of 
under this section where, after the commencement of 
proceedings by the landlord for his ejectment, he has 
cultivated or prepared the land contrary to local usage, 
(d) if the landlord elects under this section to allow a raiyat 
to retain possession of the land, the raiyat shall pay to 
the landlord, for the use and occupation of the land 
during the period for which he is allowed to retain 
possession of the same, such rent as the Court execu- 
ting the decree for ejectmemt may deem reasonable. 

This provision supersodes some of the recent decisionfi^ So it was held 
At a sale for arrears of rent under section 66 of Bengal Act VIII of 1869, the 
growing crop standing on tho land passes to the purchaser at the auction-sale, 
eijoept when it has been speciallj^ oxoopted by the notification of sale, or a custom 
to the contrary has been proved — (AfatooUah Sirdar v. Dwarkanath Moitry, 
I L- B., 4 Cal., 814). This provision is, however, consistent with the spirit of 
dediaions in (Jubraj Roy v. W. Mackenzie, 6 0. L. R., 231, and Juggut Chunder 
Roy alias Bashi Chunder Roy v, Rup Ghand Chango, 1. L. R., 9 Cal., 48). 

The effect of an order of ejectment under section 63 of Act VI 11 of 1869 
(B.O.), is to dispossess the raiyats, not only of the land, but also of the crop 
{standing thereon, the object of such an ejectment being to terminate completely 
the connection between the parties as landlord and tenant — {In the matter of 
Burjan Mahton v. Wajid Hossein, L I. R., 6 Cal., 135). 

The obvious difference between sale and ejectment is this ; when a laiyati 
holding is sold up he gets tho money which includes the value of the caop on the 
ground Why, when he was ejected, should he lose it ? In regard to this point the 
I^ut Commission said There are in the existing law no provisions as to the 
away -going crop; and, as a natural consequence, when a tenant is ejected While the 
crop is on the ground, the right to this crop is a constant source of dispute and 
litigation. We have enacted that when a raiyat is ejected in execution of a 
decide— and this we have just shown is the only way in which he can be ejected 
--and there are upon the land at the time of the ejectment growing crops or 
other ungatliered products of the earth, which but for the ejectment such raiyat 
would, have been entitled to reap or gather, such raiyat shall, notwithstanding 
such ejectment, be entitled to reap or gather such crops or products, and may use 
the l^d for the purpose of tending, reaping, gathering, and removing the same j 
and in the ©vent of his (Joing so, he shall be liable to pay a reasonable sum for 
the use and occupation of the land for these purposes (section 86), We have, 
however, thought it reasonable to allow the landlord an opHoU oi taking such 
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oropa or products at a reasonable yaluation, if he gives notice of his intention to 
do BO at the time when he applies for execution. If the landlord and tenant 
cannot agree as to the value of the crops or products, the Court may, upon the 
application of either of them, determine such value, and the order so determin- 
ing such value shall have the force of a decree.’ The principle seems to he a very 
sound one that the landlord should not by choosing his time for ejectment not 
only ruin his raiyat but should himself benefit by the crop in the ground which 
the raiyat has sown and which he is entitled to roap.”~(The Hon’ble Sir Stuart 
Bayley in Council.) 

157. When a plaintiff institutes a suit for the ejectment 
Wfor court to iu a trosp^ser he imj, if he thi^s fit, clam 

toJiMiment as alternative relief that the defendant he 

o j men . declared liable to pay for the land in his pos- 

session a fair and equitable rent to be determined by the Court, 
and the Court may grant such relief accordingly. 

158. (1) The Court having jurisdiction to determine a 

Appuoation to deter- {9^ ^hc posscssion of laud may, ou the ap- 
mine inoidente of ten- plication of either the landlord or the tenant 
of the land, determine all or any of the fol- 
lowing matters, namely 

(at) the situation, quantity, and boundaries of the land ; 

(b) the name and description of the tenant thereof if any ; 

(c) the class to which he belong8,*that is to say, whether. , 
ho is a tenure-holder, rajyat holding at fixed rates, 
occupancy-raiyat, non-occupancy*raiyat, or under- 
raiyat, and, if he is a tenure-holder, whether hie is a 
pernianent tenure-holder or not, and whether his rent 

is liable to enhancement during the continuance of his 
tenure; and 

(d) the rent payable -by him at the time of the applic9.tion. 

(2) If, in the opinion of the Court, any of these masters 

cannot be satisfactorily determined without a local inquiry, the 
Court*may direct that a local inquiry bo held under Chapter XXV 
of the Code of Civil Procedure by such Revcnuemfficer as the 
Local Government may authorize in that behalf by rule made 
under section 392 of the said 'Code. 

(8) The order on any application under this section abnll 
have the effect of, and be subject to the like appeal as, a decree. 

This section is useful to a andlord when he wants to have the incidenit of ; 
a single tenancy determined. When he wants to have the incidents of a large 
number of tenancies in a local area settled, ho has to proceed under section 103 
mte. The provisions of this section are meant to be a substitti^te for th^e lor 
, interchange of potiahs and kabnlyats of the fonner law. The iSent Cpmnjufsioii 
;ob^nred Closely connected with this point is the omission 
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Bill of any provisions similar to those of the existing law as to raiyats being en- 
titled to pottahs, and landlords being entitled to kabulyats, and the procednre 
for enforcing the rights so declal'ed. We have just obseiwed that very little use 
has been made of these provisions by those for whose benefit they were intended. 
This observation was more particularly concerned with their use as a means of 
reducing to writing the conditions regulating the relation of landlord and tenant. 
There is, however, another purpose for which they might have been* used, that 
is, as a moans to obtain an authoritative settlement of some essential question 
connected with the tenancy and in dispute between the parties thereto— the rate 
of rent, for example, 91- the quantity of land lield by the tenant. The landlord 
may contend that the raiyat bolds twenty bighas of land, while the raiyat declares 
. that he has but fifteen. Year after year the contention is renewed. The land- 
lord threatens a measurement, which the miyat, ah*aid of a venal Amin and a vary- 
ing pole, desires to avoid. A bribe to the ijomastah or compliance with some 
potty cess, defers the final settlement of the question for a year ; and the follow- 
ing year it arises again, perhaps deterring the raiyat from going to his landlord’s 
hachari to pay his rent, lest he should be subjected to a demand, the justice of 
which be will not admit. Or some fields in the wiiyat’s bolding are by him main- 
tained to be second class rice land and assessable with the prevailing or usual 
rate for land of this class, whilst the landlord avers that they are fii^st class rico 
land and should pay a higher rout. At every rent day the point is discussed ; 
and an amonnt of irritation is kept up which is not in harmony with the friendly 
relations which should exist between a landlord and bis tenantry. It is very 
desirable that facility be afforded for the ready settlement of questions like these 
which are constantly arising iii this couutrj'^, more especially in consequence of 
the absence of boundaries and fences and the want of an exact survey upon an 
uniform standard. It might have been thought that the landlord, in the first 
case, could easily have the question settled by tendering a pottah and demanding 
a kabulyat for twenty bighas ; and the landlord, in the second case, by tendering 
a pottah and demanding a kabulyat for the field as first plass rice laud : but if 
the land turned out to be nineteen and a half bighas instead of twenty, or one 
of the fields was found to be of some middle class kind of land, the suit, 

, according to the decision of the highest tribunal in India, must fail, and the 
parties sent away, the, real question in dispute unsettled, and their feelings 
roused and embittered by litigation. Thus, these provisions of the existing law 
have become ineffectual for the only purpose for which the people cared to use 
them and found they might have been beneficially used. While omitting 
what has been found useless in practice, wc have endeavoured to supply the want 
thus indicated by experience.” • 


CHAPTER XIV. 

Sale for Arrears under Decree. 

Tliis chapter provides for sale of tenures or holdings in execution of decree, 
for arrears of rent of tbo same. If, however, a tenure or holding is sought to 
be sold in execution of decree for arrears of I'ent of some other tenure or hold- 
ing, the decree-holder ^ill have to proceed under the Civil Procedure Code, and 
this chapter shall not aj^ply. 

It is not yute correct to say tliat the provisions of this chapter do not 
apply to putni tenures. All that section 195 (e) poet provides is that “ nothing 
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in this Act shall alEoct any enactment relating to putni tenures, in so far as it 
relates to those tenures.*' Observe that the section does not say that nothing 
in this Act shall not ap'ply to putni tenure, bift that nothing shall affect the putni 
enactment — which obviously means to say that the provisions of this Act do 
not modify or alter or control the putni enactments ; e. < 7 ., the putni tenures 
still continue to bo saleable under the special procedure, Reg. VIII of 1819, 
Regulation I of 1820 and Act VIII of 1865 (B.O.). But from this it does not 
follow the provisions of this Act do not apply to putni tenures. Those provisions 
may apply to putni tenures, over and above the summary procedui'e of the 
putni enactments. For a similar construction under Act XV of 1877, see (Ghilap 
Chand v. Kristo Chundor, 1 . L. R., 5 Cal., 314 ; Khoselal v. Gunosh Dutt, I. L, 
H., 7 Cal., 690 ; Niaiubutulla v. Wajid Ali, 10 C. L. R., 333 ; Biharilal v, Mungola 
Nath, I. L. R., 5 Cal., 110). 

Is the landlord decree-holder bound to sell the tenure or holding 
under this chapter, before proceeding against any other property ?— This 
chapter provides for sales of tenures in respect of which the arrear was due ; 
and section 65 provides that rent will be the first charge upon such tenure, 
law in respect of a sale of tenure is therefore placed on equal footing with 
revenue sale law of the country ; and sub-section ( 2 ) of section 143 of the Act 
provides that subject to its provisions, the Civil Procedure Code shall apply to 
all suits between landlord and tenant. We have scon also that an application 
for execution of a decree obtained in a suit has been held to be an application iu 
the suit itself — {Vide Bihary Lai v. Goburdhuii Lai, I. L. R., 9 Cal., 446; 
Mangul Pi’osad Dichit v, Giija Kant Lahiii, I, L. R., 8 Cal., 57). 

The question, therefore, is whether tho procedure of sale laid down in this 
chapter (XIV,) is only a different n^odo of procedure from that given in the Civil 
Procedure Code ? Or is this tho only procedure that can be adopted in execution 
of a decree for rent of a tenure or holding ? *For the first view of tho question 
it may be said that chapter XIV lays down rules for sales of tenures in execution of 
decrees for their arrears, and not for other iwoceedings that can be taken in exe- 
cution of sucli decrees ; that if the tenure or holding on account of whose rent 
the decree is obtained is sought to be sold by the landlord decree-holder, the 
procedure will be as laid down in this chapter, and the decree-holder will derive 
all tho advantaged of a sale under it but that he is quite welcome to proceed 
against other property or in any other way, if he chooses to do so, and that in 
such cases ho shall have to proceed under tho Civil Procedure Code. For tho 
second view it may be argued that tho Civil Procedure Code is subject to the 
provisi<jas of this Act (.sub-section (2) of section 143 a»/r), and that rent being 
tho first charge at least upon an occupancy-holding or permanent tenure (section 
65 anteh the decree for rent is like a mortgage decree or even higher than that, 
and the decree-holder cannot proceed against any other property or against tho 
person of the tenant, until ho first puts up the tenure or holding to sale. The 
analogy may tether bo extended by saying that as in caso of arrears of revenue, 
tho Government cannot go beyond the estate in the first instance, so the landlord 
cannot go beyond the tenure or holding at once. The question under the new 
Act is therefore not without difficulty. Under tho old law it has been held that 
if a Court orders the sale of an estate in execution of a decree for rent against 
other landed property before proceeding against tho tenure upon which the arrear. 
accrued, a civil suit will lie to set aside such order — (Jokee Lai e. Nursingh 
Narain Singh, 4 W. R. (Act X) 5 ; compare Byjrith Sahoo v, Lidia Seetul 
Prosad, 10 W. R., F. B., 66 ). Under the constructions of sections 105 to 110 of 
Act X of 1859, Peacock, C. J., held that for arrears of rent of a saleable under- 
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tenure, the other immoveable property of the debtor cannot be attached in ihe 
first instance— (Desaratullab v.«Nawab Nazim Sidbi Nuzzur Ali Khan Bahadur, 
10 W. R., 341 ; 1 B, L. R,, A. C.. 217). 

The learned Chief Justice observed : “ Section 86, Act X of 1869 (section 
67, Act VIII of 1869 (B.C.), and section 17, Act VI of 1862, B.C.) enacts that 
process of execution may be issued against either the person or property of the 
judgment-debtor ; but the process shall not bo issued simultaneously against 
both person and property. * # ♦ Having laid down that general rule, 
section 109, Act X, (section 65, Act VIII of 1869, B.C.) enacts that in the execu- 
tion of any decree for* the payment of money under this Act, not being money 
due as arrears of rent of a saleable under- tenure, the judgment-creditor may 
apply for execution against any immoveable property belonging to his dehttfir, if 
satisfaction of the judgment cannot be obtained by execution against the person 
or moveable property of the debtor within the district in which the suit was 
instituted. * * * That section shows clearly that, as a general rule, process 
of execution for a money-decree, under this Act is not to be levied in the first 
instance by attachment of immoveable property. The Legislature seems to have 
been anxious to guard against the sale of immoveable property in execution of 
decrees under the Rent Law, until the moveable property should have been first 
exhausted. Section 105 (section 59, Act VIII of 1869, B.C.) however forms an 
exception to that rule, and provides that nndcr-tenurcs which by title-deeds or 
the custom of the country are transferable may be sold in the first instance for 
their own arrears. But then this section (section 61 of Act VIII of 1869, B.C.) 
provides that no order for the sale of any such under- tenure shall be made when 
a warrant of execution has been previously issued against the person or movCable 
property of the judgment- debtor, so long as such warrant remains in force ; from 
which I infer that the Legislature considered that no other execution could be 
issued before the application to<scll the under- tenure except an execution against 
the person or moveable property of the debtor. I can scarcely conceive that the 
Legislature, if they had considered that an attachment of the general immoveable 
property of the debtor might be made in the first instance, would not have f»ro- 
vided that the undcr-tennre should not be sold so long as a warrant should remain 
in force against the other immoveable property, as well as when a warrant should 
remain in force against the moveable property. I therefore think that even for 
a^ears of rent of a saleable under-tenure, the other immoveable property of* the 
debtor cannot bo attached in the first instance.” • In Kristoram Roy v. Janokee- 
nath Roy, I. L. R., 7 Cal., 748, it was held that the decision of Desaratullah v. 
Nawab Nazim Nazar Ali Khan, cited above, does not apply to sections 59 to 61 
of Act VIII of 1869 (B.C.) Field, J., observed in this case : “ Section of Bengal 
Act VIII of ‘1869 enacts : ‘ If after sale of any such under- tenure in execution of 
euoh decree, any portion of the amount decreed remains due, process may be applied 
for and issued against any other propej:;J.y, moveable or immoveable, belonging to 
the, debtor.’ Now this is the first provision contained in the Act which allows 
mceputidn to be taken out against immoveable property, and having regard to the 
‘point of time at which the judgment-creditor is here allowed to proceed against 
the debtpr’s immoveable property, it may well seem that it was not the intention 
of the L^^lature to allow him to proceed against immoveable property until 
aft^ the sale of the under-tenure. This was in fact the construction placed 
upon septkm 105 of Act X of 1859 by the decision to which I have just TOxen^d. 
But although, as I have said, the provision above quoted is the first specifiq pto* 
vision in Bengal Act VllI of 1869, which allows process of execution to ween 
out .against immoveable property* there is another section in the ‘ Act whi<A/ ap* 
pears to Have a very important bearing uj^ the question, e., seoiaon 34, iHi^liich 
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en»ot(Bi'‘S6rveasinthi8 Actis otherwise provided, suits of .every ,d^^™tiou ^ 
brought for any cause of action arising under this Act, and all proceedings |bne^- 
in, shall be regulated by the Code of Civil Procdfluro.* The effect of the debisipn , 
of their Lordships of the Privy Council in the case of Doolar Ohand Sahoo u* 
Lalla Chabeel Chand, 3 C. L. B., 564, is, that that section extends to rent suits 
the provisions of the Code of Civil Procedure concerning execution and the 
property which may be taken in execution, and that the result of this extensipu 
IB, that a judgment-creditor in a case, such as that with which I am now dealing, 
has the option of proceeding either against tho under-tenuro or against the 
other moveable or immoveable property of his judgment-debtor. In that case 
the question before their Lordships was whether what had’ been sold in execution 
of »rent decree was the under- tenure itself or merely the right, title, and interest 
of the judgment-debtor. Their Lordships refer to section 59 of Bengal Act VIII , 
of 1869, and say: * Tho Maharajah, if he had pleased was authorized to apply 
for the sale of the tenure.* They then quote the words of that section, and prp- 
ceed as follows : * It appears, therefore that although the Maharajah might, if he 

had pleased, have applied to sell the tenure in execution of his decree, he had 
also a power to proceed against other property of the defendant.* Prom this it, 
appears to have been the opinion of their Lordships of tho Privy Council that the 
effect of section 34 was, as 1 have already said, to give the judgment-creditor 
the option of proceeding to sell the nnder-tenure or proceeding against any other 
property of the judgment- debtor. It is deserving of notice that Sir Barnes 
Peacock, who was the Chief Justice of this Coui’t, and who delivered the judg- 
ment in the case of Desaratullah, was one of tho Lords of the Privy Council who 
heard the case to which I have just referred ; and this fact is strong to show that 
the old law, as settled by Desaratullah’s case, was not overlooked in putting a 
construction uppn the new Act of 1869, which incor{)orated, by reference, the 
provisions of the Code of Civil Procedure. It therefore, appears to us that, as 
the law now stands, we must take it that the ddbisiou in the case quoted upon 
the old section 105 of Act X of 1859, is not applicable to sections 59 to 61' of 
Bengal Act HI of 1869.’* Upon this case, I made the following remarks in my 
first edition : With due deference to the learned Judges who decided this case, 
it ought to bo observed that the decision is hardly correct and for these reasons ; 
(1) the decision is against the express words of section 34 of Act VII of 1869 
(B.C.) That section says ; “ Save as in this Act otherwise provided^ all pro- 
ceedings shall be regulated by the •Civil Procedure Code,** and section 61 of Act 
VIII of 1869 (B.C.) did, as a matter of fact, provide that other immoveable proper^ 
ty cannot bo sold before the tenure. Tho Civil Procedure Code was therefore sub- 
ject to tl^s provision ; (2) the question mooted in this decision was not the subject 
of decision in Doolar Chand Sahoo v. Lai Chand Chabeel. That decision tumod 
i^on the wordings of the sale proclamation ; (3) the passage qfioted from the 
ravy Council judgment is at best an obiter dictum ; (4) by the words “ other 
property of the defendant in the passage quoted,** their Lordships of the Wvy 
Council might have meant only moveable propeHy ; (5) the fact that Sir BEbnies 
Peacock was a Judge in Doolar Chand Sahoo and still did not say anything abput 
Desaratullah’s case, shows that it was not meant to be overruled. ,Ix thei^ Lo^ 
ships had intended such a thing, nothing was easier than to say so so xn^y 
words ; and (6) even under Act VIII of 1869 (B.C.) it had been expressly 
that under section 61 of Act VIII of 1869 (B.C.) the dooree-holder is not eal . 
tiiled to proceed against immoveable property before proceeding against moVefr^le 
property— (Hurrish Chunder Roy e. The Collector of Jessore^ I. L, B., 3 OaL, 
Tlus opinion has been adopted in the recent case of Lalit Mohon v. 'B&HM 
jjebi, I. L. B., 14 Cal, U. The 3 udgment of the Court (Norris and Qhosh, J J.) 
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was as follows i “ Two questions have been raised before us by the learned Counsel 
for the appellant : 1st, that under the terms of the kabuliyat, creating the tenancy 
between the parties, the laiid]oi‘(f is bound to sell the tenure itself in the first 
instance ; 2nd, that under the provisions of the Rent Law (Bengal Act VIII of 
(1869) the decree-holder is not entitled to sell any other immoveable property 
before bringing to sale the tenure itself. * ♦ *. The 2nd point is by no 
means free from, difficulty under the provisions of Act X of 1859, there seems 
to have been no doubt that such a proceedipg as the decree-holder now desires 
to adopt was unauthorized— see (Dcsaratulla v. Nazim Nuzur Ali, 1 B. L. R., 
A, 0., 216, and Jokeo Lai w. Nursing Naraiu, 4 W. R., Act X, 5), But then the 
question arises whether under Bengal Act VIII of 1869 it is authorized. The 
learned Coveramont pleader who appeared for the decree-holder contended that, 
under Act VIII of 18G9, the decree-holder was entitled to sell either the tenure 
or any other immoveable property as he pleased ; and in support of his conten- 
tion, he relies upon the decision of the Judicial Committee in the case of 
(Doolar Chand Sahoo v. Lalla Chabil Chand, L. R., 6 1. A, 47 ; 3 C. L. R., 561 ; 
and upon the case of Kristo Ram Roy v. Janoki Nath Roy, I. L. R., 7 Cal., 748), 
decided by a Divisional Bench of this Court. The Divisional Bench which de- 
cided that case has put a certain construction upon the ahove-montioned decision 
of the Judicial Committee, and it is a construction which is certainly favourable 
to the decre^holder ; and if wo were prepared to adopt the same construction, 
there would be no difficulty in bolding that the judgment-debtor’s contention 
must fail. But we entertain doubts whether the result of the Judicial Com- 
mittee’s decision is what it has been hold to be by the Divisional Bench. It will 
be observed from an examination of the case before the Privy Council that the 
only question that came before it for consideration was what passed under the sale 
held by the Court on the 15th of July 1872, whether it was the tenure or simply 
the right, title, and interest of the, judgment-debtor therein ; and their Lordships 
held that what the decree-holder intended to sell, and what was in fact sold by 
the Court, was not the former, but the latter. In arriving at this decision they 
referred, among other matters, to the petition of the decree-holder, and the in- 
ventory attached to it, describing the property wliich he I’equested to be sold, 
and also the provisions of sections 59 and 34 of Act VIII of 1869 ; and then they 
observed — “that although the Maharajah (the decree-holder) could if he 
had pleased, have applied to sell the tenure in execution of his decree; he had 
also the power to prevent against the property of the judgment-debtor.” The 
words “ the prope^y of the judgment-debtor” as nsed by the Judicial Com- 
mittee in this passage, evidently refer to the property described in the decree- 
holder’s petition and inventory, and were not used by tliera, as we understand, 
as denoting my property other than the tenure. And we are inclined to think 
that the question whether it was competent to the decree-holder to sell any other 
immoveable property than the tenure in the first instance, was not considered by 
the J^udicial Committee, and that it is stilPan opeu question. Upon an exami- 
nation of Bengal Act VIII of 1869, and comparing the several sections thereof, 
80 far they bes>r upon the matter before us, with the corresponding section of 
Act X of 1869, it would appear that barring the provisions of section 34 of Act 
VIII of 1869, the law on the subject was substantially the same under both the 
Acts ; and the question arises whether by reason of that section the decree- 
holder has the right that is now claimed for him. Section 34 of the Act runs as 
follows Save as in this Act is otherwise provided, suits of every description 
brought for any cause of action, ainsing under this Act, and all proceedings 
l^rein, shall be regulated by the Code of Civil Procedure passed by the 
Govcmdr-Genoral ih Council in relation to Civil Procedure as now are, or 
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from time to time may be in force ; and all the provisione of said Act and of such 
other enactments shall apply to such suits. ^ Tl^ matters for consideration upon 
this section are (1st) whether there is any provision in. tho Act itself regulating 
the order in which the under-tenure and other immoveable property belonging 
to tho judgment-debtor should be sold ; (2nd) whether tho words “ all proceed- 
ings therein shall be regulated by the Code of Civil Procedure** confer upon tho 
decree-holder the right of electing to sell, in tho first instance, the tenure, or any 
other property, as he pleases. Upon tha two matters indicated above, wo are of 
opinion that there is distinct provision in sections 59 to 61 and 65 of Act VIII of 
1869 indicating that, in the case of a decree for rent accruing upon an nnder- 
tenure, the under-tenuro should be sold in tlie first instance before any other im- 
moveable property can be sold ; and that, therefore, notwithstanding that it is 
optional with the decree-holder either to sell the whole tenure under the Rent 
Law, or simply the interest of the judgment-debtor, as it may exist upon the 
day of sale, under the (fivil Procedure Code, he is bound to follow the order 
in which the property, upon which the rent has accrued, and otlior properties 
belonging to the tenant, may bo l>rought to sjilc, as indicated in the above sec- 
tions. In view of the opinion expressed by the Divisional Bench in the case 
referred to above, we should, had wo considered the question raised in this appeal 
one of general importance and likely to recur, have thought it proper to refer 
this case to a Full Bench. ButActVlIT of 18G9 lias been repealed, and an 
entirely new Act has come into operation, and. so wo think a reference to a Full 
Bench is necessary.” 

159 . Where a tenure or holding is sold in exooution of a 
deeree for arrears duo in respeot thereof, tho 
purohuer to ttvoid. purohaser shall tako subject to tho intorosts 
woe of inoombronoes. defined in this chapter as “ protected interests,” 

but with power to annul the interests defined in this chapter as 
“ incumbrances ” : 

Provided as follows : 

(a) a registered and notified incumbrance within the mean* 
ing of this chapter shall not he so annulled except in 
the case hereinafter mentioned in that behalf ; 

( J) the power to annul shall be exercisable only in manner 
by this chapter directed. 

The old Acts. — Section 66 of Act VIII of 1869 (B.C.) and^ section 16 of 
Act VIII of 1865 (B.C.) prescribed : “ Tho purchaser of an undor-tenure under 
the provisions of sections 59 and 60 of this Act shall acquire it free of all in- 
cumbrances which may have accruocF thereon by any Act of any holder of the 
said under- tenure, his representatives or assignees, unless the right of making 
such incumbrances shall have been expressly vested in tho holder by the written 
engagement under which tho under- tenure was created, or by the subsequent 
written authority of tho person who created it, his I'epresentatives or assignees# 
provided that nothing heroin contained shall be held to entitle the purchaser to 
eject khudkasht raiyats or resident and hereditary cultivators, nor to cancel bond 
Me engagements made with raipts or cultivators of the classes aforesaid by any 
holder of the under-tenure or his representative, except it be proved in a regubr 
suit to be brought by such purchaser for the adjustment of his rent that a higl^r 
rate would have been demandable at tho time such engagement was contracted 
61 
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by bis predecessor. Nothing in this section shall be held to apply to the par- 
chaser of a tenure by the previous holder thereof, through whose fault the tenure 
was brought to sale.** Section 64 of Act VIII of 1869 (B.C.) and soction 108 of 
Act X of 1859 provided : “ If a decree is given in favor of a sharer in a joint 
undivided estate, dependent taluk or other similar tenure, for money due to him 
on account of his share of the rent of an under-tonuic situate in such undivided 
estate, taluk or tenure, no order for the sale of such under-tenure in execution 
of such decree shall be made unless and until all moveable property (if any), 
which such judgment-debtor may possess within the jurisdiction of the Court in 
which the suit was instituted, shall have been seized and sold in execution of 
such decree, and sale of such property, if any, shall have proved insufficient to 
satisfy the judgment. In such case, such under-tenure, if of the nature desdHb- 
ed in section 59, may be seized and sold in execution of such decree, according to 
the ordinary procedure of the Court, and not in the manner provided in the said 
section, and every such sale shall have such and the same effect as the sale of 
any immoveable property sold in execution of a decree not being for arrears of 
rent payable in respect thereof.** ' 

The changes. — Thus while the old Act made only such tenures as are by 
title-deeds or custom of the country transferable subject to execution sale for 
atrears of rent, the new Act makes (1) all tenures saleable in execution of 
decrees for arrears of rent, and (2) not only the tenures but also holdings. But 
tenures or holdings arc saleable in execution of decree for arreai's of rent only ; 
and not only for arrears of ]*ent but the rent must be duo in respect of the tenure 
or holding which is sold ; they are not declared by this section saleable in all 
cases, and the purchaser at a sale for a money decree other than rent or for a 
rent-decree where the rent is not duo in respect of the tenure or holding which 
is sought to be sold will not acquire under this section his tenure or holding free 
of all incuinbrahces. Moreover, *wlnle under the old law a distinction was made 
between the rent decree obtained in respect of an under-tenuro by a shareholder 
and that by the sole owner, the new Act makes no sueli distinction ; so that the 
purchaser at a sale in execution of a decree for rent obtained by a shareholder 
will acquire the tenure free of all incumbrances ; observe also that this section 
contemphtes the sale of the tenure or holding itself and not the right and in- 
terest of the judgment-debtor, the tenant. 


Where a tenure or holding lb sold.— ^It should be observed that what this 
section says is, ‘ whore the tenure or holding is sold,* not where the judgment- 
debtor*s right and interest are sold. So the tenure or holding is to be attached 
and advertised for sale (sections 163 and 164) and what the purchaser acquires 
is the tenure or holding (sections 163, 164, 169). The law on this subjoct is there- 
fore the same hs under the old law, — see (Shyij.m Chand v. Brojonath, F. B., 12 
B. L- R., 21 W, R. 94 ; Rash Bihari v. Peary Mohan, I. L. R., 4 Cal., ^6 ; 
iFeolal Sing v. Gunga Parsad, I. L. R., 10 Cal., 996 ; Sanye Chunder u Hur^ 
Chuuder, L L. R., 10 CaJ., 496). See pp. 283 — 285. But where it was clear 
from the proceedings that what was sold was the interest of the judgment-debtor 
only, the sale was confined to that interest only and did not extend to the entire 
tenure. ' 


In execution of a rent decree against one of several imrif jt 

tenure, when it is clear that what is sold, and intended to be sold it w ? 

III of . dim. rtted 

to B. Tloie wmindet i)m. VroogU » tm 
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tmder Aob VIII (B.O.) of 1869 against A for arrears of rent in respect of the 
moasah, and obtained a decree, in execution of ^which he applied not for a sale 
of the tenure, as be might have done under section 59 of that Act, Init for ** at- 
tachment and sale of the judgment-debtor’s property.*’ Upon this proclamations 
for sale were issued under Act VIII of 1859. The sale notification was headed 
under section 246 of Act VIII of 1859,” and notified the sale of the rights 
and interests only of the judgment-debtor. At this sale, 0 became tha purchaser 
and was put in possession of the mouzab. Thereupon B the purchaser at the 
first execution sale, and a third person D who had meanwhile purchased tho 
share of A’s sisters, sued C for possession. It was held that B and JI were entitled 
to possession, for that C had acquired nothing under liis purchase — (Doolar 
Ch^d Sahoo v. Lalla Cliaboel Clmnd, and Lalla Bisshosvar Doyal, C. L. R., 
561). So on the construction of a sale certificate and proclamation of sale 
purporting to be made under sections 59 and 60 of the Rent Act, it was hold that 
what passed by the sale was not an under-t enure but merely the right and inter- 
est of the judgment-debtor therein. The declaratory portion of a sale pro- 
clamation is not by itself sufficient to override the description of the property in 
the body of the document — (Dwarkanath v. Aloke Ohundcr Seal, 1. L. R., 9 
Cal., 641). 

A co-sharer selling a tenure or holding for his share of rent As we 

have already observed, this Act makes no distinction between a fractio?\al co- 
sharor’a rent and the rent duo to all the co-sharers. Under section 65 both those 
rents are charges on tho tenure or holding, and under section 159, the purchaser 
takes the tonuroor holding sold in execution of a decree for arrears duo in respect 
thereof, whether obtaintjd by a co-sliarcr or the entirq owner. It is doubtful, 
however, if the Act meant to ovejTulo»all the decisions under the old Act on this 
point, because the equitable considerations wl^icli render it improper tliat a co- 
sharer should bo able to pass the whole tenure in execution sale of bis decree for 
fractional rent still apply under tho old law. 

A sharer in a joint undivided estate, dependent taluk or other similar 
tenure, cannot cause the tenure itself to be sold in execution of a decree for 
his share of the rent ; ho can only sell tlie rights and inloi ests of the tenant in 
such under- tenure, so far as his own share is concerned. The tenure will be sold 
under the ordinary 'procedure of the Court for the sale of immoveable property. 
Where a decree-holder is only a sliai^r in a joint undivided estate, and the pro- 
perty sold is a share in a guntee tenure, tho sale was deolaiod to have taken place 
under this section, under which only tho rights and interests of the defaulter 
can pass — ^Meortunjoy Chowdhry v. Klictternath Roy, 5 W. R., (Act X), 71 ; Nun- 
dolal Roy v. Gooroo Chum Bose, 5 W. R., 6. ; Gobind Chunder v. Jlam Ohunder, 
22 W. R., 421.) Where decrees for aiTcars of rent had boon obtftinod by fractional 
share-holders in a tenure, and in execution thereof a moiety of the tenure had been 
fl|p]d, it appeared that the other moiety had been sold at the same time in execu- 
tion of a mortgage decree against some of the judgment-debtors in the rent suits. 
On an objection being taken to tho confirmation of such sale on the ground that 
tho whole tenure should have been sold in execution of rent decrees, it was held 
that all that the decree-holders were entitled to have sold was the right, title, and 
interest of their judgment-debtors, and that they were in the position of ordinary 
oreditors having no lien on the tenure ; and that, consequently, the mortgogor 
bring entitled to enforce his lien against the moiety covered by his mortgage, the 
sale of the remaining moiety in satisfaction of the rent decrees was a go<^ 
and could not be set aside— (Mohendra Coomar v. Heera Mohan and IshanesyM 
Da»i e. Qopal Das^ I. L, R., 7 Cal, 723-) A portion of a tenure cannot be the 
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subject of a sale under section 64, Bengal Act VIII of 1869, so as to give the 
purchaser the same privilege as he would acquire by the purchase of an entire 
tenure under sections 69 and 60. ' A landlord who was in receipt of a half share 
of the rent of a certain tenure caused that share of the tenure to be sold in 
execution of a decree for arrears of rent. After such sale A, the purchaser, 
took possession. Subsequently the tenant executed a mortgage, and a decreo 
being obtained by the mortgagee the whole tenure was brought to sale in 
execution thereof and |mrchased by the^ mortgagee, who proceeded to oust A. 
In a suit by A to recover possession of his share of the teunre on the footing 
of his purchase, it was hold that he could not make out a title to the half 
tenure with the privilege attaching to the purchase of an entire tenure under 
sections 59 and 60 of Bengal Act VIII of 1869, and that as it appeared ttiat 
the mortgagor whose rights and interests only were thus sold, was only one of 
several co-sbarersj in the absence of the co-sharers who wero not parties to the 
suit, A was not entitled to the relief he sought — (G. M. Roily v. Hur Chunder 
Ghose, I. L. R., 9 Cal., 722), the recorded tenant of a mvtmisi mokurari tenure 
died leaving G his son and heir, who sold the tenure, which eventually came 
into the bands of the plaintitf ’s father, and afterwards on his death became 
vested in tlie plaintiffs, but neither they nor their father, though they made 
attempts to do so, over obtained the i-egistratioti of their names as tenants, 
R, one of the two share-holders in the zemindari, brought a suit for arrears of 
rent of the tenure against G, and in execution of the decree he obtained in that 
suit the tenure Avas sold and purchased by the other zemindar, by whom 
the plaintiffs Avero dispossessed. It was held that the plaintiffs were not 
precluded by the fact that their names wore not registered as tenants, under 
section 26 of the Rent Act, from bringing a suit to recover possession of the 
tenure. The holder of the decree, in execution of which the touure was sold, 
assuming him io be only a sharelxddor in tlxi zemindari right, had no right 
.under section 64 to sell the tenure, but only the interc^st of the person against 
whom the decree Avas passed. The onus was on the defendant to show that 
the sale under the decree for I’eut Avas of such a nature as to give him priority 
over the plaintiffs. — (Kristo Chunder v. Rajkristo, I. L. R., 12 Cal., 24 ; see also 
Ashanulla Khan Bahadur -v. Rajendra Chundni, I. L. R., 12 Cal., 464). 

Tffnuro CStZUlOt b6 resold a second time. — A tenui*o purchased in execu- 
tion of a decree for the cui'rent rent duo therefrom cannot be again resold for the 
aiTears of rent which had accrued on account of arrears of former years. Those 
arrears become the personal debt of the former proprictoi*, and must be recovered 
from him. The tenure itself is hypothecated for the rent of the current year, 
and can only be sold for the rent of the current year — (Mnsst. Lateefun v. Shaikh 
Meajan,6 W.R., 112.) 

The Court remarked : “ Those firrears (^. for the previous years) became the 
personal debt of the former proprietor tenant), and must bo recovered from 
him. The tenure itself is hypothecated for the rent of the current year, and can 
only be sold for arrears of the enn-ent year.” 

This decision Avas followed in Paran Gour v» Hemanta Kninari, I. L. R,, 12 
Cal. 597. But see section.s 66 and 163 and 169 of this Act. 

Effect of reversed or void decree on sale— Where a plaintiff had ob- 
toiftod an ex-parte dooroe against a defendant, and in execution of that decree had 
sold the defendant's under-tenure, and this ex^parte decree was afterwards set 
‘ it was held that the sale was valid, though the decree under which it had 

taken place was invalid, and the defendant was not allowed to recover the nnder- 
tenure ; tmless he could prove that the purchase was *^ot a hondftds one, and that 
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the purchaser was acting in collusion with the decreo-hoJder — (Jan Aii v, Jan Ali 
Chowdhry, 1 B, L. R., b6; 10 W, R., 154). Peacock, C.J., in delivering judg- 
ment, referred to the case of Chunder Kanta Surma v, Bissesvar Surma Chucker- 
butty, 7 W. R., 312, in which Norman, J., had made the following remarks : ** It 

is important to observo that, if a sale takes place in execution of a decree in 
force and valid at the time of the sale, the property in the thing sold passes to 
the purchaser ; and if the decree or judgment be afterwards reversed, the reversal 
does not affect the validity of the sale or the title of the purchaser.’’ No suit will 
lie to set aside the sale of an estate in execution of a decreo for aiTears of rent at 
enhanced rates according to a prior decree obtained ex-parie for enhancement, sub- 
sequently reversed on special appeal. This case was deeided under Act X of 1859, 
and^Norman, J., says : We think it clear that the lower Courts were right in dis- 
missing the suit. The new plaintiff had his remedy under section 58 of Act X of 
1859, to apply to set aside the judgment within 15 days after the process for en- 
forcing the judgment was executed, if the story he now sets up is true. He might 
have paid the money into Court, or applied to stay the proceedings in the second suit 
pending the appeal in the first. He had no right to hold back and pay nothing, 
and having dono so, ho must take the consequence. As it is the decree became 
final, and the sale under it was perfectly regular. And although the defendant 
is not in the position of a purchaser without notice of the proceedings in the 
suit, we think ho has a perfect valid title to the property he has bought” — 
(Doorga Prosad Pal Chowdry v. Jogesh Prokash Gungopadhya, 4 W. R., (Act 
X), 38.) In another case, however, a contrary view was held by the Court, where 
Morgan, J., says : “ On the revei'sal of the decree in execution of which the sale 
took place, the sale itself made while that decree under review fell”'— (Sheik 
Bhoolloo V. Ram Narain Mukerji, Sp. W. R., 129). Where it appeared that the 
decree was barred by limitation, the sale in execution of such decree was de- 
clared invalid — (Golam Asgar v, Lukhi Moni Qebi, 5 B. L. R.^ 68; 13 W. R., 
273) ; so also when the original deci‘ee was passed without jurisdiction— (Jadu 
Nath Kundu Chowdry v. Braja Nath Kundu, 6 B. L. R., Ap., 90). 

With power to annul ” incumbrances.”— Prowwo (b) -peaks of the power 
to annul incumbrances. Tlio sale itself, however, does not cancel the incum- 
brances but only gives the purchaser a pow'er to do so, of which he may elect to 
avail himself, or wjiich he may lose by not exercising — (Gobind Chunder Bose u. 
Alimoddin, 11 W. R., 160 ; Modlioo Sudan Koondoo v. Ramdhun Gangnli, 12 
W. R., 383; 3 B. L. R., A. C., 431). Compare (Ranee Sumomayee v, Sntiah 
Chunder Roy, 10 Moo. I. A,, 123 ; 2 W. R., P. C., 14 ; Khajah Assanoollah v, 
Obhoy Chunder Roy, 13 Moo. I. A., 317 ; Kazee Munshee Aftaboodeen Mahomed 
V. Sanio<nia, 23 W. R., 245 ; Rajah Suttya Sarun Ghosal v. Mohesh Chunder 
Mitter, 2 B. L. R., P. C., 30 : 11 W. R,, P. C., 10 ; Tara Chand Dntt v. Musst. 
Wakenoonnissa Bibi, 7 W. R., 91 ; Koylash Chunder Dntt v, Jabnr .^i, 22 W, 
&„ 29). In Annoda Churau Das Biswas v. Mathura Nath Dass Biswas, I. Ii, 
R., 4 Cal., 860 ; 4 C. L. R., 6, a different view was ontertained. The Court held 
in this case that under Bengal Act VIII of 1865, section 16, under-tenures 
become void ipso facto by the sale and are not merely voidable at the option of 
the puTChaser. So in Mohim (Jliunder Mazumdar v, Jotirmoy Ghose, 4 O. L. B«, 
422^. These two decisions have been virtually superseded by the Pull Bench 
decision in the case of Titu Bibi, Muusurunnissa Bibi, Ibrahim Mollah v Mobes 
Chunder Bagchi, I. L. R., 9 Cal., 683 ; 12 C. L. R., 304. 


160. The following shall be deemed to be protected inter- 
ests within the meaning of this chapter 

(a) any under*tenure existing from the 
time of the Permanent Settlen^t ; 
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(6) any ttllde^tenllro recognized by the Bettlement-proeeedw 
ings of any current temporary settlement as a tenure 
at a rent fixed for the period of that settlement ; 

(<?) any lease of land whereon dwelling-houses, manufactories, 
or other permanent buildings have been erected, or 
permanent gardens, plantations, tanks, canals, places 
of worship, or burning,' or burying grounds have been 
made; . 

(rf) any right of occupancy ; ^ 

{e) the right of a non-ocoupancy-raiyat to hold for five years 
at a rent fixed under Chapter VI by a Court, or under 
Chapter X by a Eevenue-officer ; 

{/) any right conferred on an occupancy-raiyat to hold at 
a rent which was a fair and reasonable rent at the time 
the right was conferred ; and 

( g ) any right or interest which the landlord at whose ins- 
tance the tenure or holding is sold, or his predecessor 
in title, has expressly and in writing given the tenant 
for the time being permission to create. 

Upon the motion of the Hoa’ble Baboo Peary Mohan Mukerji that clauses 
(o), (e) and (/) of this seotion should be omitted, the Hon’blo Sir Steuart Bay- 
1^ said: “ 1 wish to meet the Hon’ble Member on one point on which he spoke, 
but I would first* point out tliat iho protection to subordinate interests against 
which the Hon’ble Member protests is precisely the protection given in case of sales'^ 
for arrears of Government revenue. I admit, however, that in regard to clause \ 

(c) , though the danger of injury is such as may safely be overlooked, in regard 
to its bearing on Government revenue, yet the danger of seriously lessoning the 
rent of the superior holder by protecting absolutely all interests created under 
clause (c) is not imaginaiy, and we ought, if possible, to safeguard the landlord 
against ic. It can be met by an adaptation.uf section 13 of Bengal Act VII of 
1868, and I propose therefore to insori a clause to that effect. It will be pre- 
cisely the same as the section of the Bengal Act in a modified form so as to make 
it run with this chapter. It will come in after section 167 of the Bill. To 
this extent I am prepared to meet the Hon’ble Member’s objection, bift no fur- 
ther.” 

These “ protected interests ” have been mainly taken frpm. the sale laws. 
Compare the notes given under section 6, pp. 67-68. Clauses (s), (g) and possi- 
^^7 (/) ^ additions. It should be recollected that all these interests are pro- 
tect^ only against the purchaser, but they are not necessarily so against the 
landlord who puts up the tenure or holding to sale. Still clause (c) will imply 
that the making of dwelling houses, tanks, &a, are presumptive evidence of 
such tenures being permanent, and clause (f) wTll throw us back not to the fair 
and reasonable rent of the time when the question may arise, but to the fair and 
reasonable rent at the time when the right was conferred. It is necessary to 
consider clause (f) closely: of coarse occupancy right is protected under clause 

(d) , which means that the occupancy raiyat will not be ousted by the purchaser, 
but are all occupancy raiyats entitled to hold as against an auction-purchaser at 
a sale under sefction 159^ at a fair and roascmable rent ? Clause (f) seems to 
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reler to oooapaiicy rights conferred and not acquired. Possibly raiyats who have 
acquired occupancy rights under section 20 are^? protected by section 35. Sup- 
pose that an occupancy raiyat has made a manufactory upon his holding or a 
burning ground, and the tenure-holder under whom he holds is contemplating to 
oust him for these acts ; in the meantime his landlord sells up his tenure for 
arrears oM-ent. The purchaser is restricted by clauso (c) to proceed against the 
acts of the occupancy raiyat which could possibly be impeached by his predeoes- 
eor. Now if the auction-purchaser cannot impeach those acts, presumably his 
predecessors could not. Hence the making of a manufactory, or dwelling 
houses, or burning ground is presumptive evidence of the tenure being perma- 
nent. The only remedy of tlio superior holder, therefore, would be to restrain 
theHenant from building a dwelling house or making a burning ground, &c. 

Improvement on permanent structure : — in a suit to avoid an under- 
tenure by the purchasers at an auction sale for arrears of O-overnment revenue, the 
defendants contended that the tenure was created prior to the Permanent Settle- 
ment, and that some portions of the land comprised in it were covered with per- 
manent structures and improvements, and that, accordingly, it was protected under 
exceptions I and 4 to section 37 of Act XI of 1859, but the lower Court gave a 
decree to the plaintiff and annulled the under-tenure. Held by White, J., that, 
notwithstanding a party may fail to show that his tenure was created prior to 
the Permanent Settlement, yot he is entitled to the benefit of the 4th exception 
in respect of any permanent structure that may be upon his holding — (Bhogo 
Bibi V. Ram Kauto Roy Chowdhry, I. L. R., 3 Cal., 293 ; Brojosnndar Biswas v. 
Gouri Prosad Roy, S. D.A, (1852) 645; So Gobiud Chunder v Joy Chunder, 
I. li. R., 12 Cal., 329.) The Court observed in this case : — “ The first point for 
our consideration is, whether lands on which gardens have been made are 
protected by Act XI of 1859, sec. *37, from the effect of a sale for arrears of 
revenue, unless they have been expressly leased for that purpose. No doubt 
three successive Revenue Sale Laws, Reg. X of 1822, Act XII of 1841, and 
A.ct I of 1845, were to this effect, but the language of Act XI of 1859 is 
different, and is capable of the more liberal interpretation in favor of the 
tenant. This construction has been adopted by Birch and Mitter, JJ., in 
unreported special appeal, 1796 of 1876, Sheik Joofail AH v. Ram Kant Rai 
Chowdhuri, and three appeals decided simultaneously, and also by White and 
Mitter, JJ., in the case of Bhago Bibi v. Ram Kant Roy Chowdhuri. We were 
at one time inclined to doubt the correctness of this opinion, but after examina- 
tion of proceedings in the Legislative Council, we have come to the oonclusioa 
that the alternation in the terms of the law was deliberate, so as to protect all 
tenants oeming within the terms specified.” 

The benefit of clause (c) is limited to improvements effected bond fide and’ to 
permanent buildings erected before the sale ; it does not extend to any thing 
subsequently constructed merely for the purpose of defeating the rights of the 
auction-purchaser. Subject to this reservation, it does not matter whether the 
improvements have been effected by the ])resent holder or by some previous 
occupier (Asgar Ali v. Asmat Ali, I. L. R., 8 Cal., 110). 

161 . For the purposes of this chapter — 

Haudns of "inoam- (a) the term “ mcumhrance,” used with 
JSd*®* reference to a tenancy, means any lien, sub* 
***^ ” tenancy, easement, or other right or interest 

created by the tenant on his tenure or holding, or in 
limitatiou of his own interest therein, and not hkng a 
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protected interest as defined in the last foregoing 
section ; <■ 

(6) the term “ registered and notified incumbrance,” used 
with reference to a tenure or holding sold or liable to 
sale in execution of a decree for an arrear of rant due 
in respect thereof, means an incumbrance created by a 
registered instrument ' of which a copy has, not less 
than throe months before the accrual of the arrear, 
been served on the landlord in manner hereinafter 
provided, 

A mortgagee obtained a foreclosure decree on the 18th December 1854 against 
the heirs of the registered holder of a mokwrari utemrari tenure, and was put 
into symbolical possession by the Court, but the decree was appealed against, and 
while the appeal was pending the* zemindar sued the said heirs for arrears of rent 
due before the foreclosure decree, and sold under an cx-parte decree and appointed 
sezawals. The mortgagee had tendered the rent for December, which was re- 
fused, and be was told that no rent would be received until the sezawals were 
dismissed. The sale took place in April 1855, and in May 1855 the mortgagee 
applied to have his name registered, which application was refused. The ze- 
mindar had full notice of the mortgagee’s title and proceedings. Under these 
circumstances the sale was set aside, apparently on the ground that the auction- 
purchaser could not, under the law then in force, avoid the mortgagee’s title — 
(Forbes v. Baboo Luchm^put Singh, 10 B. L. R., IIIO; 14 Moore’s I. A., 330). 
Before Act VIII of 1865 (B. C.), tlxe lease must have expressly reserved the 
right of sale for* arrears to eniitlt; the purchaser to avoid incumbrances— (Mohima 
Chundra D^ v. Qoroo Dass Sein, 7 W. R., 285 ; Sliahabuddiii v. Fateh Ali, B. 
L. R., Sup. Vol., 646 ; 7 W. R., 260 ; Brindabun Chunder Ohowdry v, Brindabun 
Chunder Sirkar Chowdry, 8 W. R., 407 ; L. R., I. A., 178 ; Satcowry Mitter v. 
Useemuddeen Sirdar, S. P. A. (1851), 626 ; Mehorunnesa Bibi v. Hurebum Bose, 
10 W. B,, 220 ; Meer Jaseemuddin u. Shaikh Mansur Ali, 6 B. L. R., Ap., 149 ; 
15 W. R,, 11). The law has, however, changed since the passing of Act VIII of 
1865 (B. 0.), and all incumbrances are now liable to cancelment by a sale in 
execution of arrears of ront. The right, title, and interest of A in a certain 
under-tenure was brought to a sale for rent obtained against him by B, and 
purchased by B himself. B at the time hold another decree against A for 
arrears of rent of the same under-tenure. C, to whom A had previocsly mort- 
gaged the un^er-tenure, thereupon having foreclosed the mortgage, insti- 
tuted a suit for possession against A and B, and obtained a do^ee for posses- 
sion. After ibis decree, but before G got actual possession, B caused the 
under-teuure to be sold in execution of his other decree against A, and again 
became himself the purchaser. C having shortly afterwards obtained possession 
under his decree was dispossessed by B, who took possession through the Court 
under Ids second purchase. G thereupon instituted proceedings under Act VllJ 
of 1859| section 269, in which he was successful and regained possession. In s 
suit brought by B to set aside the proceedings and for adjudication of title : 

that B had a good title to the under-tenure, and that he was not bound, be- 
fore bringing the under- tenure to sale under his second decree, to give notice 
to 0— Laidley t?. Gunnesh Chunder Sahoo, I. .L. R., 4 Cal., 438. B held 
one-anna of tan-anna share purchased by B and H, and had paid rent to the kut* 
Idaadar on such one-anna share, and had his name registered as owner of such 
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one-^anna share in the sherista of the kutkinadar. The kntkinadar having after- 
wards brought a suit against B and H alone foy arrears of rent of tho entire ten- 
annas, and having obtained a decree, and in execution of this decree put up to 
sale the entire ten-annas shai'e ; Heldf that as tho salc-certificate related only to 
the share of B and H, B’s one-anna share did not pass under such sale — (Bhugee- 
ruth Berah v. Moneeram Bauer ji, 1. L. R., 4 OaL, 855). At a sale of an 
under- tenure for arrears of rent under Act VIII of 1809, section 66, the growing 
crops standing on tho land psisses to the auction-purclfaser, except when it has 
been specially excepted by the notification of sale, or a custom to the contrary 
has been proved — (Afatoollah Sirdar v, Dwarkanath Moitry, I. L. R., 4 Cal., 
814.) The plaintiff purchased a mourasi taluk at a sale in execution of a 
dedtee obtained against tho talukdar for arrcai'S of rent, and then sued to recover 
Dossession of certain lands held by the defendants within the taluk. The defence 
was that the lands in question were held by the defendants, under a potta which 
had been granted to their ancestor, in 1733, by the then talukdarain respect of 
certain services to bo performed by the grantees and their descendants. The 
Court of first instance foujid that the potta* wras genuine, and dismissed the 
plaintiff’s suit. On appeal the Subordinate Judge found that the potta was a 
forgery ; and that, although the lands had been gi*aiited to the defendant’s ances- 
tor in respect of service, yet the plaintiff was entitled to khas possession, as he 
did not recpiire the services to be performed. He therefore decreed the plaintiff ’b 
claim. Held that the decree was right, for having found that the potta on which 
the defendants chiefly relied was a forgery, the Subordinate Judge was not 
bound, as a matter of law, to presume that the tenure was a permanent one 
merely from tho fact of long possession of the lands — (Nobin Chundor Dutt w. 
Modun Mohan Pal, I. L. R., 7 Cal., 677). Where decrees for arrears of rent had 
been obtained by fractional shareholders in a tenure, and in execution thereof 
a moiety of the tenure had been sold, it appeared that the other fnoiety had been 
sold at the same time in execution of a mortgage decree against some of the 
judgment-debtors in the rent suits. On an objection being taken to the confir- 
mation of such sale on the gi*ound tliat the whole tenure should have been 
sold in execution of rent decrees, it was held that all the decree-holders 
were entitled to have sold was the right, title, and interest of their judg- 
ment-debtors, and^ that they were in the position of ordinary creditors hav- 
ing no lien on the tenure; and that, consequently, the mortgagor being 
entitled to enforce his lien against the moiety covered by his mortgage, 
the sale of the remaining moiety in satisfaction of the rent decrees was a 
good sale, and could not be set aside — (Mohendra Coomar Dutt v. Heera Mohan 
Coondoo And Ishauesvari Dassi v. Gopal Das Dutt, I. L. R., 7 Cal., 723). A per- 
son seeking to obtain the benefit of section 12, Bengal Act VIL of 1868, must 
give some prinid facie evidence to show that the incumbrance which he seeks to 
avoid is an incumbrance falling within Jhe terms of the section, — i, e., an incunt- 
branoe imposed on the tenure by some one who previously held it — (Kailash 
Bashiui v. Goculmani, I. L. R., 8 Cal., 238 ; Durga Prosunno v. Kali Das, 9 0. 
L. R., 449 ; Gobindanath v. G. M. Roily, 1. L. R., 13 Cal., 1). The Court (Prin- 
sep and Trevelyan, JJ.) remarked ; “It seems to us that a purchaser of an under- 
tenure who seeks to enforce his rights under s. 66 of the Rent Act is bound to 
show that the person whom he seeks to eject holds under an incumbrance of the 
nature therein specified — an incumbrance that he is entitled to avoid. The law 
does not provide that he shall obtain the under-tenure free of all incumbrance, 
but only* of incumbrances which may have accrued thereon by any holder of 
the said under-tenure * without special authority from his landlord. Conse- 
quently the plaintiff n^ust start his case by showing that the title of the de- 
fendant so accrued,” ^ 
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162 . When a decree has been passed for an arrear of rent 
AppUoatJon for sale M duc for a tenure or holding, and the decree- 
teniae « hoidin*. holder applies under section 235 of the Code 
of OivU Procedure for the attachment and sale of the tenure or 
holding in execution of the decree, he shall produce a statement 
showing the pargaim, estate and village in which the land com- 
prised in the tenure or holding i^ situate, the yearly rent payable 
for the same and the total amount recoverable under the decree. 

Section 235 of the Civil Procedure Code provides : “ The application for^the 
execution of a decree shall be in wnfciug verified by the applicant or by some 
other person proved to the satisfaction of the Court to bo acquainted with t^p 
facts of the case, and shall contain, in a tabular form, the following particulars 
(namely)— ‘ 

(a) the number of the suit ; 

(h) the names of the parties ; 

(c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any and what adjustment of the matter in dispute has been 

made between the parties subsequently to the decree ; 

(J) whether any and what previous applications have been made for execu- 
tion of the decree and with what i-esult ; 

(g) the amount of the debt or compensation, with the interest (if any), due 

upon the decree, or other relief granted thereby ; 

(h) the amount of costs (if any) awarded ; 

(i) the name of the person against whom the enforcement of the decree is 

Bouglif ; and • 

(J) the mode in which the assistance of the Court is required, whether by 
the delivery of pi’operty specifically decreed, by the arrest and impri- 
sonment of the person named in tho application, or by the attachment 
of his property, or otherwise as tho nature of the relief sought may 
require.*' 

163 - (1) Notwithstanding anything contained in the 
Code of Civil l?rocedure, when the decree- 
holder makes the application mentioned in the 
t^i^ iatned eimuitMw- foregoing section, the Court shall, if under 
, section 245 of the said Code it admits the ap- 
plication and orders execution of the decree as applied for, issue 
simultaneously the order of attachment and the proclamation 
required by section 287 of the said Code. 

(2) The proclamation shall, in addition to stating and spe- 
cifying the particulars mentioned in section 287 of the said Code, 
announce — 

{<£) in the case of a tenure or a holding of a raiyat holding 
at fixed rates, that the tenure or holding will first be 
put up to auction subject to the registei^ and notified 
incumbrances, and will be sold subject to thoMi incam* 
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Frances if the sum bid is ^sufficient to liquidate the 
amount of tho decree and costs, and that otherwise it 
will, if the decree-holder so desires, be sold on a subse- 
quent day, of which due notice will be given, with 
power to annul all incumbrances ; and 

(6) in the case of an occupancy-holding, that the holding 
will be sold with power to annul all incumbrances. 

(3) The proclamation shall, besides being made in the 
manner prescribed by section 289 of the said Code, be published 
by fixing up a copy thereof in a conspicuous place on the land 
comprised in the tenure or holding ordered to be sold, and shall also 
be published in such manner as the Local Government may, 
from time to time, direct in this bclialf . 

(4) Notwithstanding anything contained in section 290 of 
the said Code, the sale shall not, without the consent in writing 
of the jud^ent-debtor, take place until after the expiration of 
at least thirty days, calculated from the date on which tho copy 
of the proclamation has been fixed up on the land comprised in 
the tenure or holding ordered to be sold. 

Section 245 of the Civil Procedure Code provide! : “ The Court, on receiv- 
ing an application for the oxeoution of a decree, shall ascertain r^hether such of 
tho requirc^ionts of sections 235, 230, 237, and *238, as may be applicable to the 
case have been complied witli, and if they have not been complied with, the 
Court may reject the application or may allow it to be amended then and there or 
within a time fixed by the Court. Every amendment made under this section 
shall be attested by the signature of tho Judge. 

” When the application is admitted, tho Court shall enter in the register of 
the suit a note of the application and the date on which it was made, and shall 
order execution of the decree according to the nature of the application: 

“ Provided that, in the case of a decree for money, the value of tho pro- 
perty attached shall, as nearly as may be, correspond with the amount for which 
tho decre]^ has been made.’* For section 235 vifle notes under section 162 
ante. 

Section 236 prescribes : Whenever an application is made Tor the attach- 
ment of any moveable property belonging to tlie judgment-debtor but not in hiS’ 
possession, the decree-holder shall annex to the application an inventory of the 
property to be attached, containing a reasonably accurate description of tho 
same.” 

Section 237 : ** Whenever application is made for tho attachment of any 
immoveable property belonging to the judgment-debtor, it shall contain at the 
foot a description of the propoity sufficient to identify it, and also a speoifloat^," 
of the judgment-debtor’s share or interest therein to tho best of the belief of the 
applicant and so far as he has been able to ascertain the same. Every such^ 
solution and specification shall be verified in manner hereinbefore provided M ' 
the verification of plaints.” ^ i 

And section 238 : ” If tbe property be land registe^d in the CoHector^e 
offipOi the application for attachment ahml be accompanied by an antheiltichii^ 



Tm BENGAL TENANCY ACT. 


[bb6. 16& 


extract from the register of such office, specifying the persons registered pro- 
prietors of, or as possessing any tmnsferable interest in the tenure or its revenue, 
was liable, pay revenue for such land and the shares of the registered proprio- 
tors.” 

Section 287 of the Civil Procedure Code provides : “ When any property is 
ordered to be sold by public auction in execution of a decree, the Court shall 
cause a proclamation of the intended sale to be made in the language of such 
Court. Such proclamation shall state the time and place of sale and shall specify 
as fairly and accurately as possible — 

(а) the property to be sold ; 

(б) the revenue assessed upon the estate or part of the estate, when the jro- 

perty to be sold is an interest in an estate or part of an estate paying 
revenue to Government ; 

(o) any incnmbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) every other thing which the Court considers material for the pnrchasoi 

to know in order to judge of the nature and value of the pro- 
perty. 

For the purpose of ascertaining the matters so to bo specified, the Court 
may summon any person whom it thinks necessary, and examine him in respect 
to any such matters, and require him to produce any document in his possession 
or power relating thereto. 

“ The High Court sliall, as soon as may be after this Code comes into force, 
make rules for the guidance of the Courts in e^iercise of their duties under this 
section. The High Court may from time to time alter any rales so made. All 
such rules shall be published in the local official Gazette, and shall thereimon have 
the force of law. As regards liis own Court and tlie Court of Small Causes at 
Eangoon, the Recorder of Rangoon shall be deemed to be a ‘ High Court * within 
the meaning of this paragraph. 

“ Nothing in this section shall apply to cases in which the execution of the 
decree has been transferred to the Collector.” 

Of which due notice wiU he given. — What is a due notice under this sec- 
tion ? A fresh proclamation is contemplated under section 165. If the nazir at 
the time of the postponement gives notice of the next day of sale will that 
suffice ? 

The Local Government has directed that “ the proclamation shall, in addi- 
tion to the places prescribed in section 163 (3) of the Bengal Tenancy Act and 
in section 289 of the Code of Civil Procedure, he also published in the Mai Ka* 

' chonVor rent office of the estate and at the local thaua.” (Notification, dated 
20th February, 1886.) 

Section 289 of the Civil Procedure Code provides : “ The proclamation shall 
be made, in manner prescribed by section 274, on the spot where the property is 
attached, and a cop^ thereof shall then be fixed, up in the Court-house, and in 
the case of laud paying revenue to Government also in the Collector’s office. 
If the Court so direct, such proclamation shall also be published in the local 
official Gazette and in some local newsmper, and the costs of such publication 
shall be deemed to be costs of the sale.” 

And section 274 says : “ If the property be immoveable, the attachment shall 
be made by an order prohibiting the judgment-debtor from transferring or charging 
the property ip any way, and all persons from receiving the same from him by 
purchase, gift or otherwise. The order shall be proclaimed at some place on 
or adjacent to such property by beat of drum or other oostomary moae, and a 
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copy of the order shall be fixed up in a conspicuous part of the property and 
of the Court-house. When the property is laiyJ paying revenue to Government, 
a copy of the order shall also bo fixed up in the office of the Collector of the 
District in which the land is situate.” 

See notes under section 174, ^ost. 

Section 290 of the Civil Procedure Code provides : “ Except in the case of 
• property mentioned in the proviso to section 269, no sale under this chapter shall, 
without the consent in writing of the judgment-debtor, take place until after the 
expiration of at least thirty days in the caso of immoveable property, and of at 
least fifteen days in the case of moveable property, calculated from the date on 
whiph the copy of the proclamation has been afiixed up in the Court-house of the 
Judge ordering the sale.” 

164 . (1) When a tenure or a holding at fixed rates has 
been advertised for sale under the last fore- 

iiV iubject to registered SectlOUj it shall hc put Up to aUCtlOn. 

SSi wd^ffeot thSSS“' subject to registered and notified incumbrances ; 

and, if the bidding roaches a sum sufficient to 
liquidate the amount of the decree and costs, including the costs 
of sale, the tenure or holding shall be sold subject to such 
incumbrances. 

(2) The purchaser at a sale under this section may, in 
manner provided by section 167, and not otherwise, annul any 
incumbrance upon the tenure or holding not being a registered 
and notified incumbrance. 

The Bent Commission observe in their report : — 

“ 184. The principle borrowed from the revenue sale laws of making sub- 
leases and incumbrances voidable upon the sale of a tenure for arrears of rent 
sometimes works great hardship to innocent persons. It appears to a majority of 
us very desirable to prevent this hardship if possible ; and we have devised 
certain means which we hope will successfully accomplish this object. We have 
provided (section 205) that when a tenure or nudor-tenurc is notified for sale, the 
amount of the decree and costs may bo paid into Court by any one who has an 
interest which would be endamaged by the sale of such tenure or under-tenure 
free of incumbrances. The amount so paid may be recovered as money lent from 
the persofi in consequence of whoso default to pay rent the tenure or under- 
tenure was notified for sale. 

“ 185. The object of making sub-leases and incumbrances Voidable upon 
the sale of a tenure for arrears of rent, is that the superior landlord’s security tor 
his rent may not be impaired. ^ 

“ If the sub-leases and incumbrances of a tenure have not absorbed so much 
of the tenure-holder’s profits as to render the interest left him insufficient to 
meet the rent which he pays to the proprietor of whom he holds his tenure j .if 
the tenure, subject to these sub-leases and incumbrances will sell for a sum 
sufficient to satisfy any decree that can be passed for arrears of the rent ptmble 
by the tenure-holder— it cannot be said that the proprietor-landlord’s secnril^ for 
his rent has been impaired so far as to bring the case within the above object. 
The right of sub-letting and creating incumbrances belongs to eveiy tenuis- 
holder— such is the common law of the country. So long as 'the landlord is 
oeriain of the rent to which he is entitled, he cannot Justly complain of the exer- 
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ciiBe of this right or claim to interfere with it. When, however, the ezercifle of 
the right extends so far as to endaftiger the landlord’s rent, to impair the security 
for such rent afforded by the sale of the tenure by public auction, the case is 
altered, and the landlord may reasonably demand that these sub-leases and iu** 
cumbmnees be avoided, which have rendered the i*emaining interests of the 
tenure-holder an insufficient security for the rent payable by him. 

“ In this view of th§ matter, we have enacted (sections 203, 206) that a 
tenure, under-tenure or occupancy- hoMftig, about to be sold in execution of a 
decree for arrears of its own i^ent, shall hi*st be put to auction, subject to certain 
incumbrances, and, if the sum bid is sufficient to liquidate the amount of the 
decree and costs, shall be sold subject to such incumbrances.. If the highest 
amount bid is not sufficient to liquidate the decree, the decree-holder, that is, the 
landlord, may then claim to have the tenure, &c., sold free of incumbrances. 
Such sale is not to be had immediately, but upon a subsequent sale-day not less 
than fifteen or more than thirty days afterwards ; and a notification of such 
tenure being about to be offered for sale fi*ee of incumbrances must be posted up 
on some conspicuous place upon tbe land of the tenure. The effect of these 
provisions will be, that persons, who hold sub-leases and incumbrances, will not 
be endamaged if tbe bidding on the first sale-day reaches an amount sufficient 
to satisfy the decree, and the tenure is in consequence sold subject to incumbran- 
ces. If, on the other hand, the bidding on the first sale- day does not reach an 
amount sufficient to satisfy the decree, such persons will have time to protect them- 
selves from injury by paying in the amount of the decree (which they subsequently 
recover from the defaulter), and so preventing such a sale of the tenure as will 
avoid iucumbrances. 

** 187. It has appeared to us that the superior landlord ought, to have notice 
of the creation of the incumbrances to which the above protection is afforded, and 
that this protection ought not to bb extended to all incumbrances indiscriminate- 
ly. We have accomplished this by defining the term ‘ incumbrances * to mean 
and include every incumbi'ance, lien, sub- lease, or subordinate interest which the 
defaulting holder of the tenure, undcr-teuure or occupancy-holding was by law 
competent to create in derogation of his own interest, and which was created by 
an instrument in writing duly registered, a copy of such instrument being served 
upon the person to whom the rent of tbe tenure, under- tenure, or occupancy- 
holding is payable. This provision will, we trust, prevent fraud, if sought to be 
accomplished by setting up sham incumbmuceB after tho sale. It will also ena- 
ble an intending purchaser to ascortain the real value of property about to be 
pold, and he will probably bid more than if he was in a state of uncert^iuiy on 
^is point. We have provided for incumbrances created before the commence- 
ment of the Act'by instruments in writing duly registered under tbe law applica- 
ble to them, by allowing a copy of any such instrument to be served within six 
monihs after the commencement of the Act. Mr. O’Kinealy would extend the 
same privilege to unregistered incumbrances created before the Act, which were 
not required to be registered by any law in force at the time of their execution ; 
but a ma;}Ority of us are apprehensive lest this might induce some persons to set 
Up incumbrances fabricated for tho purpose. 

** With tho exception of these registered incumbrances, of the creation of 
lirbioh the superior landlord has had notice, and which are protected in tho caoe 
a sale of the tenure subject to incumbrances, a purchaser will be entitled to 
animJ all incumbrances imposed upon the .tenure by any holder thereof, 
3^ repiosentatiYes or assignees, unless in the case of incumbrances allowed by 
; a^fWrthe right^^^ creating tbe same was oxpr^sly granted by the Written OUgUgo*^ 

! under which the tenant was originally let into possession, or by the subse- 
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qmeni written authority of the person who let him into possession, or of the re* 
presentatives or assignees of snch person— (soctiou 210). Khudkasht raiyats or 
resident and hereditary cultivators are not, however, liable to ejectment under 
this rule, nor can a purchaser cancel bond fide engagements made with them, un- 
less he can show that a higher rent would have been fairly deniandable at the 
time when such engagements wore contracted : he may, howCver, proceed under 
the provisions of the Act to enhance the routs of all other raiyats. We have 
provided in accordance with a decision pf the Privy Council, that the judgment- 
debtor himself, or any person acting in fraudulent collusion with him for the pur- 
pose of diseucumboring tho tenure, shall not be entitled to avoid incumbran- 
ces.** 

♦ The Rent Commission recommended that occupancy- holdings also should be 
first sold subject to registered and notified incumbrances. But that recommenda- 
tion was modified, as the following from the Statement of Objects and Reasons 
shows Bill No. 1 : — “ Among tho objections to the scheme thus propounded by 
jthe Commissioners was one to the effect that it was iinsuited to tho case of oc- 
cupancy-holdings. This objection is admitted* by Mr. Reynolds and by the Gov- 
ernment of Bengal to bo, as a rule, well -founded, inasmuch as an ordinary occu- 
pancy-holding is not likely to be saddled with incumbrances which should be 
respected at a sale. It appears, however, that there are, in some parts of the 
country, occupancy-holdings of large extent, the laud of which is sub-let on such 
terms, that the interest of the lessee is of considerable valne. Under these cir- 
enmstances, tho proper course appears to be that proposed by tho Government of 
Bengal, namely, that occupancy-holdings should, as a rule, be sold at once with 
power to annul all incumbrances, but that the Local Govern in ent should have 
power to direct that the ocoui)ancy- hoi dings in any Jocal area should be, in the 
drat instance, put up subject to inctimbrancos as if they were tenures ; and it is 
on these lines that tho present Bill is drawn.** , • * 

! 165. (1) If the bidding for a tenure or a holding at fixed 

Sale oftenure or hold- J’^tes putup to auction undcr the last forego- 
Sf tooumtoSce.^’and ing sectiou does not reach a sum sufficient to 
effect oiereof. ’ liquidate the amount of the decree and costs 
as aforesaid, and if tho decree-holder thereupon desires that the 
tenure or holding he sold with power to avoid all incumbranees, 
the officer holding the sale shall adjourn the sale and make a 
fresh proclamation under section 289 of the Code of Civil PwH . 
ceduro, announcing that the tenure or holding will be put up to 
auction and sold with power to avoid all incumbrances upon a 
future day specified therein, not less than fifteen or more than 
thirty days from the date of the postponement ; and upon that 
day the tenure or holding shall be put up to auction and soH 
with power to avoid all incumbrances. ' C 

(2) The purchaser at a sale under this section majr, 
manner provided by section 167, and not otherwise, annul 
incumbrance on the tenure or holding. ; ' ' ' 

166. (1) When an occupanc^-holding has been aidrerjised 
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for sale undar section 163, it shall be put u 
^th^powOTTi to auction and sold with power to avoid 
incumbrances. 

(2) The purchaser at a sale under this 
section may, in manner provided by the next following section, 
and not otWwise, annul any incumbrance on the holding. 

See section 168. 


167. (1) A purchaser having power to annul an incum- 

Bpooodure for annul- France Under any of the foregoing sections 
ing^mbrancea under and desiring to annul the same, may, within 
the oregoins eeo tone. from the date of the sale or the date 

on which he first has notice of the incumbrance, whichever is 
later, present to the Colleclor an application in writing, request- 
ing him to serve on the incumbrancer a notice declaring that the 
incumbrance is annulled. 

(2) Every such application must be accompanied by such 
fee for the service of the notice as the Board of Revenue may 
fix in this behalf. 

(3) When an application for service of a notice is made to 
the Collector in manner prescribed by this section, he shall 
cause the notice to be sciTed in compliance therewith, and the 
incumbrance shall be dedmed to be annulled from the date on 
which it is so served. 

(4) When a tenure or holding is sold in execution of a 
decree for arrears due in respect thereof, and there is on the 
tenure o»|hoMlng a protected interest of the kind specified in 
section iW^ciause (c), the purchaser may, if he lias power under 
tliis chapter to avoid all incumbrances, sue to enhance the rent 
of the land which is the subject of the protected interest. On 
proof that the land is held at a rent which was not at the time 
the lease was granted a fair rent, the Court may enhance the rent 
to such amount as appears to be fair and equitable. 

This sUb-seotion shall not apply to land which has been held 
for a term exceeding twelve years at a fixed rent equal to the 
rent of good arable land. 


Vuk notes under sections 159 and 161. It is a settled law that the effect 
of a sale is not to annul and avoid incumbrances, but they are only 

voidable at the option of the purchaser which option should be ereccised imme- 
diately^. See notes under auction-purchaser, pages 68-71 ; 3 B. L. E., 431 ; 1. 

E., 9 Cal., 683 ; 12 0. L. E., 304. Vide Art. 121 of the Limitation Act. 

168. (1) The Local Government may, from time to tinre, 
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by notification in the official Gazette, direct 
oocu7*S.o^tmidtag»*’to that occupancy-lioMings or any specified class 
of occupancy-lioldings in any local area put 
up for sale in execution of decrees for rent 
due on them shall, before being put up with power to avoid all 
incumbrances, be put up subject to registered and notified incum- 
brances, and may by like notification rescind any such direction. 

(2) While any such direction remains in-force in respect of 
any local area, all occupancy-holdings, or, as the case may be, 
occupancy-holdings of the specified class in that local ai’ca, shaU, 
for the purposes of sale under the foregoing sections of this 
chapter, bo treated in all respects as if they were tenures. 

169. (1) In disposing of the’ proceeds of a sale under • 
Buies for disposal of tliis chapter, the following rules, instead of 
the saie-prooeods. tliosc prescribed by section 295 of the Code of 

Ciril Procedure, shall be observed, that is to say : — 

(a) there shall first be paid to the decree-holder the costa 
incurred by him in bringing the tenure or holding to 
sale; 

(b) there shall, in the next place, bo paid to the decree-holder 

the amount due to liim under the decree jn execution 
of which the sale was made*; 

(c) if there remains a balance after these sums have been 

paid, there shall be paid to the decree-holder therefrom 
any rent which may have fallen due to him in respect 
of the tenure or holding between the institution of the 
suit a'hd the date of the sale ; 

(</) the balance (if any) remaining after the payment of the 
rent mentioned in clause (<?) shall, upon the expiration 
, of two montlis from the confirmation of the sale, be ' 
paid to the judgment-debtor upon his applusation. 

(2) If the judgment-debtor disputes the decree-holder’s 
right to receive any sum on account of rent under clause (o), the 
Court shall determine the dispute, and the determination shall 
have the force of a decree. 

If there are two co-sliarers, being the landlords of the same tenure or holding; 
and both hold separate decrees against the tenant, but the tenure or holding is 
sold at the i^tance of one of them, is tbo other entitled to share in the proceeds ' 
of the sale P Clause (h) seems to give prioritj to the decree-holder at whose 
instance the sale took place so far as the amount of his decree ia concerned. But 
still I should think that equitably the other’s decree should have priority over 
the claim provided for in clause (o). The docisiou onder sub-section (2) is jier- 
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haps open to appeal but not open to a regular suit. The Bengal Tenancy Act 
possibly does not apply to houses^r buildings, and therefore there is no priority 
of rent realised by the sale of house or building for which the rent was due— 
Manik Lai Veiio Lai v, Lakha, I. L. R., 4 Bom., 429. 

Section 295 of the Civil Procedure Code provides : “ Whenever assets are 
realised by sale or otherwise in execution of a decree, and more persons than 
one have, prior to the realisation, applied to the Court by which such assets are 
held for execution of decrees for money ^against the same judgment-debtor, and 
have not obtained satisfaction thereof, the assets, after deducting the costs of 
the realisation, shall bo divided ratoably among all such persons : 

Provided as follows : — ^ 

(а) When any property is sold subject to a mortgage or change, the mort- 
gagee or incumbrancer shall not as such be entitled to share in any surplus ari- 
sing from such sale : 

(б) When an}’^ property, liable to be sold in execution of a decree, is sub- 
ject to a mortgage or charge, the Court may, with the assent of the mortgagee 
or incumbrancer, order that the property be sold free from the mortgage or 
charge, giving the mortgagee or incumbrancer the same right against the pro- 
ceeds of the sale as he had against the property sold. 

(c) When immoveable property is sold in execution of a decree ordering its 
sale for the discharge of an incumbrance thereon, the proceeds of the sale shall 
be applied — 

defraying the expenses of the sale ; 

Secondly i — in discharging the interest and principal money duo on the in- 
cumbrance ; 

Thirdly , — in discharging the interest and principal moneys due on subse- 
quent incumbrances (if any) ; and • 

Fourthly ,— among Jibe holders of decrees for money against the 
judgment-debtor, -who have, prior to the sale of the said property, applied to the 
Court which made the decree ordering such sale for execution of such decrees 
and have not obtained satisfaction thereof. 

If all or any of such assets be paid to a person not entitled to rcceiye the 
same, any person so entitled may sue such person to compel him to refund the 
assets. ^ 

Nothing in this section affects any right,of the Government.” 

Bead section 171, post, 

170 . (1) Sections 278 to 283 (both inclusive) of the Code 
of Civil Pi*ocedurc shall not apply to a tenure 
or holding attaolicd in execution of a decree 
for arrears due thereon. 

(2) When an order for the sale of a tenure 
or holding in execution of such a decree Las 
been made, the tenure or holding shall not be released from at- 
tachment unless, before it is knocked down to the auction-pur- 
chaser, .the amount of the decree, including the costs decree^ 
together with the costs incurred in order to the sale, is«. paid into 
Court, or the decree-holder makes an application for the release 
of the tenure or holding on the ground' that the decree has beeh 
iffiitished out of Court. 


Tenure or holding to 
he released from attach- 
ment only on payment 
into Court o( amount of 
decree with coats, or on 
confession of satisfac- 
tion by deorae-holder. 
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(3) The judgment-debtor or ’any person having in the tenure 
or holding any interest voidable on the sale ma^ pay money into 
Court under this section. 

Sub-S6Ction (1) : — Sections 278 to 283 of the Codo of Civil Procedure 
are concerned with claims to attached property and the disposal of such 
claims. 

• 

Sub-section (3) : — But if in spite of sach payment as contemplated in this 
Bub-section the sale takes place and the zemindar had no notice of the deposi- 
tor’s right by purchase, the unregistered purchaser cauuot avoid tlio sale — (Mri* 
tyunjai Sirkar v, Gopal Chandra Sirkar, 2 B. L. 11., A. C., 131 ; 10 W. U., 466). 
Fer contra^ it has been held that a suit by an unregistered holder will lie in a 
C ivil Court to set aside the sale of a tenure sold in execution, of a decTOe for 
rent under Act X of 1859, after the money due upon the decree was deposited, 
section 151 of that Act notwithstanding (Sheik Afzul Ali v, Lala Guruarain, 

6 W. 11., (Act X) 59.) When the tenure of a tenant admittedly in possession is 
sold under section 10t5, Act X of 1859, he has no right to sue for the reversal of the 
sale ; but when a party alleges that lie is the tenant, and that the person, against 
whom the Act X suit was brouglit, was not tho tenant in possession, he has a 
right to bring his action in the Civil Court to set aside the sale alleged to have , 
been procured by fraud or to restrain the defendants from availing themselves of 
rights acquired by such sale — (Gungadhur Dutt v. Ramnaraiu Ghose, 7 W. E., 
183). Whore in a suit for arrears of rent of a transferable tenure to which a 
person claiming as mortgagee was no party, a decree for ejectment under 
section 78, Act X of 1859, was made instead of a decree for sale, it was held that * 
tho decree for ejectment could not confer upon the decree-holder (the purchaser 
in execution of a decree against the mortgagor) the right to avcid the mortgage 
by the ejectment of tke mortgagor, and was no bar under sectiou 2, Act VlII of 
1859 to a suit ^ the mortgagee to question the validity of that dect*ee, and to 
show that the Collector had no power to make a decree for ejectment — (Tirbhu- 
bun Sing v. Jhono Lai, 18 W. E., 206). The same view was expressed in Madho 
Prosaud Sing v, Purshan Ram, I. L. R., 4 Cal., 520. Where an under-tenure has 
been transferred, but the transfer is not registered in the scrisbta of the zemindar 
or superior tenant, the transferee is nevertheless entitled as a person interested 
in the protection of the tenure to stop its sale in execution of a decree under Act 
VIII (B. C.) of 1865, by paying into Court the amount of the decree, though ho 
is not entitled, unless the transfer is registered, to come in and allege that the 
person against whom the decree has been obtained was not tho proprietor of the 
under-tenure, and was not in legal possession — (Anund Lai Mookerji v. ICalika 
Persad Misser, 20 W. R., 59). An under-tenant who has saved the superior te- 
nure from sale by depositing the amount of rent due from tfie bolder of that 
tenure to the zemindar, is not bound to 'apply to the Collector for immediate pos- 
session of the tenure thus preserved from sale, under clause 4, section 13, Regu- 
lation VIII of 1819, but is not competent to sue for the recovery of the amount 

without making any such application— 


W. JS»., r. »/'X , 

7B.L. E., App., 1.) 


•tetumti. 


171. (1) When any person having, in a tenure or holding 
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Amotmt paid into Sale Under this chapter, an 

oonrt to prevent sale interest VMch would hc Voidable upon tho 

to ba in certain oases , ‘ , rt j. 1.1^ ± > ± 

“(tottce OT“£o?dlnB®“ Court the amount requisite to 

‘ * prevent the sale, — 

(а) tho amount so paid by him shall be deemed to bo a 
debt bearing interest af twelve per centum per annum 
and secured by a mortgage of the tenure or holding to 
him ; 

(б) his mortgage shall take priority of every other charge 
on the tenure or holding other than a cliargc for arrear 
of rent ; and 

(c) he shall be entitled to possession of the tenure or hold- 
ing as mortgagee of tho tenant, and to retain posses- 
sion of it as such until the debt, with the interest due 
thereon, has been discharged. 

(2) Nothing in this section shall affect any other remedy to 
which any such person would be entitled. 

The principle enunciated in this section seems to have been borrowed from 
clause (4), section 13, Reg. VllI of 1819. 

The direction in section 13 of Reg. VIII of 1819, that money paid into 
Court by a talukdar in order to stay the final sale shall bo deducted from any 
claim of rent that may at the time depending on account of the year or months 
for which the nolico of sale may have been published, is satisfied by payment not 
into Court, but to tho zemindar. If a strictly literal construction were put upon 
the words “ into Court,” no payment effectual to stay the sale could be made, for 
** the Court ” has nothing to do with these sales, which are managed by the Col- 
lector — (Tarince Debee v, Shamachum, L L. R., 8 Cal, 954). 

172 . When a tenure or holding is advertised for sale under 
Inferior *^'^8 chapter in execution of a decree against a 

SoSiMStf «3.iiot superior tenant defaulting, and an inferior te- 
nant, whose interest would be voidable upon 
the sale, pays money into Court in order to prevent the^le, he 
may, in addition to any other remedy provided for him by law, 
deduct the whole or any portion of tho amount so paid from any 
rent payable by him to bis immediate landlord ; and that landlord 
if he is not the defaulter, may in like manner deduct the amount 
so deducted from any rent payable by him to his immediate land- 
lord, and so on until the defaulter is reached. 

Ill a suit by the purchaser of a patni against a durpatnidar for arrears of 
rent of the ye^^r 1285 (1878), it appeared that before the plaintiff’s purchase th^ 
dui'patnidar had paid the amount of arrears of patni rent for the year 1884 
(1877), in order to save the patni from being sold under Regulation VIII of 
1819, and tliat the amount so paid considerably exceeded the durpatni rent dtie 
S4 the date cf suit : It was held that the (bfendant was entitled deduct from 
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the rent claimed the amoTunt paid toider the Regulation in excess of the durpat- 
ni rent due up to the end of 1284 — (NobogopaF v, Siinatli, I. L. R., 8 Cal., 877 ; 
11 C. L. R., 37 ; Lali Mohuu v. Srinibash, I. L. R., 13 Cal., 331). 

L and R, the holders of a patni estate, granted in 1856 a durpatni .lease to 
S at an annual rent, the lease stipulating that S should have full power of sale and 
gift, but should sublet without the patnidar’s oonsent. The case contained no sti- 
pulation for the registration of any vendee or donee. Jn 1860, S sold the dur- 
patni lease to K, the deed of sale which*was duly registered pioviding for muta- 
tion of names in the patnidar’s books. No such mutation was ever effected by 
K, who was never recognized as their tenant by K and R, the rent of the dur- 
patni being paid in the name of S. In 1864, the rent due fi-om the putnidar 
being in arrear, tho zemindar proceeded to sell the patni under Regulation YIll 
of 1819. Thereupon K, in order to protect his under-tenure, deposited in the 
Collcctorate on 17th November 1864 a sum of money, on which the sale was 
stayed. K, being then in arrear in the payment of his durpatni rent, claimed to set 
off the amount deposited in the Collectorato against the rent due to L and R. 
This h and R refused to allow, and they brought a suit in the Collector's Court 
against S and his sureties to recover arrears of rent. In that suit K intervened 
claiming the benefit of tho set-off, to which, however, the High Conrt, on the 26th 
June 1866 on appeal, held that ho was not entitled, the deposit being merely a vo- 
luntary payment by K. On 30th October 1867 K brought a rqgular suit against S 
and L and R to recover the amount of the deposit and obtained a decree, but the 
decision was reversed on appeal and the suit dismissed for want of jurisdiction. 
On 6th June 1869 K filed his plaint in the proper Court. It was held that he 
was entitled to recover the amount deposited by him in the Collectorate, and that • 
the suit was not haired as being res judicata^ by thd decision of the 26th June 
1866 — (Lakhi Narain v. Khotra Pal,’ 13 B. L. R., 146, P. C). Tins decision over- 
rules (Anund Chunder V. Soobul Chunder, S. I>. A., (1857) 1159); and (Lukhi- 
narain Hitter v. Seetanatli Ghoso, 6 W. R., (Act X) 8.) Compare (Ambica 
Debi V. Pranbari Das, 4 B. L. R., P. B., 77.) 

173 . (1) Notwithstanding anything contained in section 
294 of the Code of Civil Procedure, the holder 
of a decree in execution of which a teniuie or 
ormayaot. holding is sold Under this chapter may, with- 

out the permission of the Court, bid for or purchase the tenure 
or holding. 

(2) Tho judgment-debtor shall not bid for or purchase a 
tenure or holding so sold. 

(3) When a judgment-debtor purchases by himself or 
through another person a tenure or holding so sold, the Court 
may, if it thinks fit, on the application of the decree-holder or 
any other person interested in the sale, by order set aside the 
sale, and the costs of the application and order, and any deficiency 
of price which may happen on the re-sale, and all ej^penses at^ 
ten<Ung it, shall be paid by the judgment-debtor. 

Compare 10 W. B., 220 ; 0 B. L, B., 220 ; 18 W. B., 240. Vide note, nitd^ 
sectiem Iw. D^avUing tmaat oatmot hmtelf pureham. ■ 
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174 * (1) Where a tenure or holding is sold for an arrear 
Application by jnd,- thoreon, then, at anv time witto 

ment-dobtortosetMido thirty days trom the date oi sale, the judg- 
ment-debtor may apply to have the sale set 
aside, on his depositing in Court, for payment to the decree- 
holder, the amount •recoverable under the decree with costs, and 
for payment to the puTOhasor, a sum equal to live per centum of 
the purchase-money. 

(2) If such deppsit is made within the thirty days, the 
Court shall pass an. order setting aside the sale, and the provisions 
of section 315 of the Code of Civil Procedure shall apply in the 
case of a sale so set aside : 

Provided that, if a judgment-debtor applies under section 
811 of the Code of Civil Procedure to set aside the sale of his 
tenure or holding, he shall not be entitled to make an application 
under this section. 

(3) Section 313 of the Code of Civil Procedure shall not 
apply to any sale under this cliapter. 

Sales in execution of decree passed under the old Act :-Soe p. 19-23 
mte. In Lai Mohan v, Joprendm Chunder, and Banamali v. Ram Kali, I, L. R,, 
14 Cal., 636, F. B., the Com't held tJiat the provision of an Act which creates a 
new right cannot;, in the absence eof express legislation or direct implication, have 
a. retrospective effect, and that, accordingly, a jadgmont^debtor’s right under sec- 
tion 174 of the Bengal Tenancy Act to set aside a sale did not avail where the sale 
was hold in pursuance of a decree, tho execution whereof had been applied for 
sale before that Act came into operation ; the facts of the cases were as follow : — 
These proceedings arose out of applications made by certain judgment-deb- 
tors under the provisions of S. 174 of the Bengal Tenancy Act, to set aside sorno 
sales of tenures held in execution of decrees, for arrears of rent. 

In one of the cases execution proceedings up to sale proclamation were had 
before the Bengal Tenancy Act came into oporatiou ; bat the sale tooK phhce after 
that date. In tho other case the decree was passed under Bengal Act VIII ol 
1869 ; but application for execution w.as not made until the Tenancy Act hod 
home into openation. The Munsiff of Fnrridpore and Alipore, before whom tho 
applications were respectively made, granted the application and set aside the 
sales in conformity with the provisions of section 174 of the Act. 

The opposite parties in each case applied for and obtained rules in the High 
Court. The rules were argued before Prinsep and Beverley, JJ., who made 
following refer^ce to a Full Bench : — 

“ These rules arise out of proceedings taken under S. 174 of the Bengal Te- 
nancy Act, in which sales of tenures held in execution of decrees for arrears ol 
rent have been set aside at the instance of the judgment-debtor. In both eases 
the decree was made while Bengal Tenancy Act VIII of 1869 was still in force, 
but the side actually, took place after the 1st November 1885, on which date the 
Ben^l Tenancy Act came into force. But there is this difference between the 
two ^es. In one case execution was applied for, and the sale proclamation was 
issued under Bengal Act Vin of 1869, whereas in the other application for 
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cation was made after the Bengal Tenancy Act came into force. The question 
is whether in either or both of these cases th% provisions of S. 174 of the Ben* 
gal Tenancy Act are applicable. As the question is an important one, and as we 
understand that the matter is before the Court in several other cases, we think 
that the point should bo referred to a Full Bench for decision. On the one 
hand it is contended that proceedings in execution are proceedings in the suit, 
and that the sales must, therefore, be considered to be sales under Bengal Act 
VIII of 1869 and not under the Bengal Tenancy Act, and that the provisions of 
S. 174 will not apply to such sales. It is further urged that S. 174 is only one 
of several sections contained in chapter XIV of the Bengal Tenancy Act, many 
of |irhich sections are expressly made applicable to sales under this chapter 
only. It is argued, therefore, that S. 174 will not apply in cases other than 
those in which the application and attachment have been made under sections 162 
and 163. On the other liand it is contended on the authority of the Full Bench 
decision in the case of — (Bhobo Snndari Debi v. Raklial Chunder Bose, 1. L. B., 
12 Cal., 683) that the Bengal Tenancy Act must be held to have retrospective 
effect in matters of procedure, so far that its provisions will be applicable to pro- 
ceedings commenced before the Act came into force. In reply to this, it is argued 
that the section in question confers a new right on the judgment-debtor and takes 
away an already existing right from the auction-purchaser, and that, therefore, 
upon the authority of the very case cited, the Act ought not to be allowed to 
have retrospective effect. Section 6 of the General Clauses Act (1 of 1868) is 
also relied on. Two other cases were referred to in the course of the argument. 
One of these is in the matter of the petition of Mulo, I, L. R., 2 All., 299, in 
which it was held that an application under S. 315 of Act X of 1877 could be 
entertained in respect of sales held under the former Code (Act VIII of 1859) 
although no similar provision was contained in that Code. Tie other case re* 
ferred to was that of — (Hurro Sundari Debia u.TOiojohari Das Manji, I. L. B., 13 
Cal., 86) in which it was held that where the repealing Act gave a right of ap- 
peal which did not exist under the Act repealed, no appeal would lie against a 
decree ma<le before the passing of the repealiog Act. The question, then, that 
we propose to refer to the Full Bench is this: “Whether an application under 
s. 174 of the Bengal Tenancy Act can be entertained in respect of sales held ia 
execution of decrees made before the passing of the Act (a) when execution of 
the decree was applied for before the passing of the Act (b) when execution of 
the decree was apjjlicd for after the passing of the Act.*' 

Before the Full Bench Rule No. 1401 compromised. The judgment of 
the Court (Mitter, Prinsep, Wilson, Tottenham, and Norris, JJ.) was as follows 
We are^f opinion that an application under section 174 of the Bengal Tenancy 
Act cannot be entertained in respect of sales held in execution of decrees made 
before the date when the Act came into operation, the execution of the decree 
having been applied for before the aforesaid date. Section 174 of the Bengal 
Tenancy Act confers upon the judgment-debtors a new right which they 
did not possess under the old Act. Therefore the presumption is (in the 
absence of express legislation or direct implications to the contrary) that itj9 
operation is not intended to be retrospective. Its provisions cannot, therefore, 
be applied to proceedings commenced before the Act came into operation.*’ 
Prinsep, J. observed : — As one of the Judges who referred this case, I 
it necessary to state that it was referred as cognate to another case already 
referred in which the point raised waiaone of some difficulty and importance^ so 
as to secure uniformity of practice. It is mnch to be regretted that the pairties 
have since compromised that case and thus prevented the settlement ^ this 
matter. 
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OdpOfdt :-^Iii 1. L. B., 14 Cal., 321 it was held that the deposit under 
eeotion 174 of the Tenancy Act mfist bo of each a nature as to be at once pay- 
able to the parties, and a Court has no power to set aside a sale under that 
section unless the judgment-debtor has complied stiictly with its provisions. 

The References I-^^Section 311 of the Civil Procedure Code provides ; 
**The decree-holder or any person whose immoveable property has been sold 
under this chapter, may apply to the Court to sot aside the sale on the ground 
of a material irregularity in publishing or conducting it; but no sale shall be set 
aside on the ground of irregularity unless the applicant proves to the satisfaction 
of the Court that he has sustained substantial injury by reason of sneh i^e- 
gularity,** 

So section 312 : If no such application as is mentioned in the last preced- 
ing section be made, or if such application be made and the objection be dis- 
allowed, the Court shall pass an order confinning the sale as regards the parties 
to the suit and the purchaser. If such application be made, and if the objection 
be allowed, the Court shall pass an order sotting aside the sale. No suit to set 
aside, on the ground of such irregularity, an order passed under this section shall 
be brought by the party against whom such order has been made.” 

So section 313 : “ The purchaser at any such sale may apply to the Court 
to set aside the sale, on the ground that the person whose property purported to 
be sold had no saleable interest therein, and tlie Court may make such order as 
it thinks fit : provided that no order to set aside a sale shall be made, unless the 
judgment-debtor and the decree-holder have had opportunity of being heard 
against such order.” 

And section 314 : No sale of immoveable property shall become absolute 
until it Las beerwconfirmed by the Court.” * 

So section 315 : “ When a ^ile of immoveable property is set aside under 
section 312 or 313, or when it is found that the judgment-debtor had no saleable 
interest in the property which purported to bo sold, and the purchaser is for that 
reason deprived of it, the purchaser shall be entitled to receive back his purchase- 
money (with or without interest as the Court may direct) from any person to 
whom the purchase-money has been paid. The repayment of the said purcliase- 
money and of the interest (if any) allowed by the Court may be enforced against 
such person under the rules provided by this Code for the execution of a decree 
for money.” 

The procedure to be followed upon the sale of an nndor-tenure is that pro- 
scribed by the Civil Procedure Code. Section 311 docs not apply only to sales 
made under Chapter XIX of the Code, and the sale of an nnder-tennfb may be 
set aside upon aify of the grounds mentioned in that section — (AzizoonnessaKhatooa 
V. Garo Chand D&ss, I. L. B., 7 Cal., 1G3). The object of notice of sale for 
arrears of rent (sub-section (3) of secti<m 163, ante) is to give information, not 
merely to the parties wishing to purchase, but to the defaulter ; and if the notice 
is not stuck up in the manner prescribed by law, it is open to the defaulter to 
plead that he has been endamaged and the sale becomes illegal — (liaghub Chunder 
Banerji r. Brojonath Koondoo Chowdry, 14 W, R., 489). The fact of no notice 
having been served in the mofnssil is snGlcient ground for setting aside a sale for 
arrears of rBnt-^(Nngendra Chunder Ghosh o. Musruff Bibi, 15 W. R., 17). 
Where a misstatement in the notice produces a mistake, and the property is 
consequently sold at an inadequate price, the judgment-debtor is entitled to have 
the sale reversed— (Khodeja Bibi e. Moonshee 'Jobad Baheem, 14 W. B., 32Q).' 
In the ca^ of a sale of a pieee of land upon which there was no town or village 
of any kind, and the peon up the notice in the Court-house, and also at 
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Ihe sadar kntcliery of tbe zemindar, and obtained the receipt of the d efaulter in 
the latter place, he was held to have carried opt substantially, as far as he could, 
the provisions of the law regarding notice— (Flurry Kisto Roy v. Muteelal Nundi, 

14 W, R., 36). Where a tenure is duly spld for arrears of rent, the absence of 
a shareholder's name from the proceeding does not, as a matter of law, invalidate 
the sale against him — (Durbejoy Mahaton v. Prithee Narain Singh, 14 W. R., 30.) 
Where six tenures with separate recorded jummas wore lumped together and 
sold in execution of decree as one lot,^ where by the plaintifE and his co-share js ^ 
were precluded from buying up any one or more of the six tenures, and no de- 
scription of the properties to be sold was given either in the sale proclamation or 
lutbnndi, in consequence of which the defendant was apparently the only bidder, 
anti he purchased the six tenures at an inadequate price, the sale was reversed 
as fraudulent and illegal — (Srikant Das u.,Rarajocbun Roy, 18 W. R., 342). 
Where an estate has been sold at auction for less than its market value, the 
judgment-debtor is not entitled to have the sale set aside, unless he can show 
that such inadequate pnee has been directly and presumably the result of the 
irregularity of which he complains — (Habeebul Hossein v. Allender, 14 W. R., 
44). The market value of the property is not the value which ought to be taken 
as the standard at an anciion sale in execution of a decree — (Moah Khan v. Na- 
rain Chunder Chowdry, 18 W. R., 197 ; Huro Narain Sahoo v. Dirdhareo Sing, 

19 W. R., 227). 

“We have, at the suggestion of onr Honourable colleague Baboo Peary Mo- 
Tian Miikcrjee, inserted a new section (174) allowing a judgment-debtor to apply 
to set aside a sale of his tenuro or holding on depositing in Court within thirty days 
from the date of sale for payment to the decree-holder the amount recoverable 
under the decree with costs, and for payment i ;0 the purchaser a sum equal to 5 
per cent, of the purchase- money. Applications under section 311 of the Code 
of Civil Procedure to set aside sales cause expanse and annoyance to the decree- 
holder and auction-purchaser. It is believed tliat they are often instituted 
merely with a view to recovering the tenure or holding which had been sold, and 
it is anticipated that if a judgment-debtor is allowed tp recover his property by 
depositing after the sale tlie amount decreed against him, the number of these 
applications will be considerably diminished /* — Select Cow-mittee's Report, 

176- No Withstanding anything contained in Part IV of 

, the Indiah Registration Act, 1877, an instru- 
tain Instruments oreat- mcnt Creating ail mcumbraiice upon any tenure 
ingineambraaoes. holding wliicli lias been oxecuted before the 

commeJicement of this Act, and is not required by section 17 of 
the said Registration Act to he registered, shall be accepted for 
registration under that Act if R is presented for that purpose to 
the proper officer within one year from the commencement of 
this Act. 

176. Every officer who has, whether before or after the 
passing of this Act, registered an instrumexit* 
executed by a tenant of a tenure or holding 
and creating an incumbrance on the tenure or 
holding, shall, at tbe request of the tenant or of the petsoix in 
whose fafour the incumbrance is created, and on payment by 
ei 
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him of such fee as the Local Government may fix in this behalf, 
notify the incumbrance to the landlord by causing a copy of the 
instrument to be served on him in the prescribed manner. 

177 . Nothing contained in this chapter shall be deemed 
Power to create incum- ^ cnablo a persou to Create an incumbrance 
. )> i«DoeB not extended, irhich he could not otherwise lawfully create. 


CHAPTEE XV. 

CONTEACT AND CUSTOM. 

178 . (1) Nothing in any contract between a landlord and a 
Beitriottone on exoiu- tenant made before or after the passing of this 

•ion of Aot by agree- a , x o 

ment. ACt — 

(a) shall bar in perpetuity the acquisition of an occupancy* 
right in land, or 

(1) shall take away an occupancy-right in existence at the 

date of the contract, or 

(c) shall entitle ‘a landlord to eject a tenant otherwise than 

in, accordance with the provisions of this Act, or 

(d) shall take away or limit the right of a tenant, as provi- 

ded by this Act, to make improvements and claim 
compensation for them. 

(2) Nothing in any contract made between a landlord and 
a tenant since the 16th day of July, 1880, and before the pass- 
ing of this Act, shall prevent a raiyat from acquiring in accord- 
ance with this Act an occupancy-right in land. 

(3) Nothing in any contiact made between a landlord and a 
tenant after the passing of this Act shaU — 

(а) prevent a raiyat from acquiring in accordance with this 

Act an occupancy-right in land ; 

(б) take away or limit the jight of an occupancy-raiyat to 

use land as provided by section 23 ; 

, (o) take away the right of a raiyat to surrender his holding 
in accordance with section 86 ; 

(d) take away the right of a raiyat to transfer or bequeath 
his bolding in accordance with local usage; 

(fi) take away the li^bt of an occupancy-raiyat to sub-let 

Bubjeot to and in accordance fntb the vtoTvdoDS of 
thia Act} ^ 
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(/) take away the right of a raiyat to apply for a reduction, 
of rent under section 38 or section 62 ; 

(^) take away the right of a landlord or a tenant to apply 
for a commutation of rent under section 40 ; or 

(A) affect the provisions of section 67 relating to interest 
payable on arrears of rent : 

Provided as follows : — * * ' 

(i) nothing in this section shall affect the .terras or conditions 

of a lease granted bona fide for the reclamation of 
waste land, except that, where, on or after the expira- 
tion of the term created lly the lease, the lessee would, 
under Chapter V, he entitled to an occupancy-right in 
the land comprised in the lease, nothing in the lease 
shall prevent him from acquiring that right ; 

(ii) when a landlord has reclaimed waste land by his own 

servants or hired labourers, and subsequently lets the 
same or a part thereof to a raiyat, nothing in this Act 
shall affect the terras of any contract whereby a raiyat 
is prevented from acquiring an occupancy-right in the 
land or part during a period of tliirty years from the 
date on which the land or part is first let to a raiyat; 

(iii) nothing in this section shall affect the terras or condi- 

tions of any contract for tlfe temporary cultivation of 
orchard land with agricultural crops. 

Sub-section (1), Clause, (a) —The words before or after the fassing of 
this Act sliould be carefully noted. The Legislature evidently contemplates to 
give this sub-section a retrospective effect, otherwise w hat would be the force 
of the word before.” Clause (a) is rather ambiguous, for if the words “ in 
perpetuity ” mean “ ever,” both sub-scction (2) and clause (a) of sub-scction 
(3) will be redundant, because, cases falling under them would be included by 
clause (a). The only feasible distinction between these provisions, therefore, is 
this ; B^ore the passing of the Act, if there was a contract between a landlord 
and his tenant that no length of possession should ever confer an occupancy-right, 
such a contract vrould be void under clause (a) sub-section (1), but if the con- 
tmet was for a limited period, e. g,, for 12 or 14 or 20 years, and the agreement 
was that by an occupation for this peripd, no occupancy right will grow, such a 
contract would be valid [clause (a) of sub-section (1)]. If, however, such a 
contract was made between the 15th July 1880 and Itth March 1885, it would 
be void under sub-section (2), Then since the passing of the Act, if there was a 
contract between a landlord and his tenant that no length of possession should 
ever confer an occupancy right, that coutiuct would be void under clause (a) of 
sub-section (1) ; and if tbe contract was for a limited period, tbe agreenieni 
being that by possession during that period no occupancy riigbt will accrue, that 
agreement would be void under clause (a) of sub-section (2). This explanataoB,, 
Jbhottgh with difficulty, saves us from a confusion of ideas, makes the provision. 

' i^claus^ (rt p£ sub-scclion (1) altogether futile so far aa it boars upon tii% 
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retrospective relation of landlord and tenant ; because as a matter of fact before 
15tb July 1880, if there was any qpntract between landlord and tenant barring 
the acquisition of an occupancy right, it had reference to the limited period for 
which the tenant held. There is another way of reading these provisiona : If 
we understand by the words * in perpetuity,* * ever,’ clause (a) may be read as a 
general provision that no contract before or after the passing of the Act shall 
ever bar the acquisition of an occupancy right ; and then sub-section (2) and 
Bub-section (3) clause (o^, provide that no contract will bar the acquisition of 
such right under the Actf as for instance, when fresh lands arc acquired by an 
bccupancy-raiyat, under section 21 ante^ he will acquire a right of occupancy in 
it at once*, and under sub-section (2) and sub-section (3) clause (a) of tWs 
section, no contract barring the acquisition of an occupancy right in the fresh 
land will be valid. 

Subsection (1), Clatise (h ) : — Read with sub-section (1), this clause would 
seem to mean that if a raiyat has contracted hiniself out of his occupancy right 
nnder the old law, his right is not extinguished, and unless barred by the law of 
limitation he can recover that right. 

*‘We all know the tlieoiy on which the ordinary law of contract is based. 
It presupposes equality between the parties to the coiitnict, full knowledge and 
appreciation by each party of the nature of the rights to which he is entitled, 
and a deliberate intention on eit.ior side to modify those rights in a particular 
manner. Gains and Titius, or Ram Dass and Ram Bnx, meet in the market- 
place and strike ^ bargain, and when tlicy have done so, the Courts hold them to 
their bargain. But the circumstances which lead up to the execution of a 
kabuliyat by an occupancy-raiyat are of a very different character. The raiyat*8 
ordinary rights, the rights jvith which a kabuliyat imrports to deal, are not based 
on contract, and the whole notion of their being capable of regulation by con- 
tract is unfarailifir to him. His rights are based on occupation and regulated 
by custom. He did not come in under a lease by which the landlord agreed to 
let and the tenant agreed to take a specified piece of land, for a specihed term, 
under specified conditions ; and if any instrument purporting to be such a lease 
can be produced against him, it is usually a fiction. He simply occupies the 
land, as bis forefathers have occupied it before him, subject to the observance of 
certain conditions, the general character of which is approximately known and 
understood, though tliey liave never been reduced to a dofitiite written form. 
There is a nebulous border-land between Ms rights and those of the zemindar, 
which has, from time immemorial, been the subject of dispute between them, 
and with respect to which the contest is under ordinary circumstances not 
unequally waged between persistent worry on the one side an<^ passive 
resistance on the other. But there are certain central rights wliich we know 
very well that the raiyat would not give up except under the pressure of 
absolute necessity — rights which are essential to his status; and if we 
found that he has attached his signature or mark to a kabuliyat purporting 
to give away these rights, wo may feel morally certain that the signature has 
been obtained nnder circumstances which are described in the Indian Contract 
Act as constituting nndue intlaenco. In fact, whilst the elements of an ordinary 
legal contract are offered on the one hand and accepted on the other, the chai^ac^ 
teristic elements of the transaction which results in the execution of such kaba-< 
liyats as these, are pressure on the one side and submission on the other. It is 
the execution of instruments of this nature that we wdsh to prevent. We de« 
^ sire to p^vent the occupancy-raiyat from contracting or appearing to contract 
himself ou^ of rights which are essential to his status. We have no desire to 
make this sectimi more stringent or moro comprehexunve than the natbre of the 



siKJ. 178,] 


THE BENGAL TENANCY ACT. 


609 


case reqaires, and if it can be shown that any of its provisions can bo relaxed or 
modified without any serious risk of allowing tjie main objects of our legislation 
to be defeated, I should be most ready to accept the modification .” — {The RwCble 
Mr. liberty Debate of Council.) 

Sub-section (1), Clause (d) No contract made before the passing of the 
Act shall take away or limit the right of a tenant as provided % this Act to 
make improvements and claim compensation for them. The effect of this pro- 
vision is, that if there is such a contraet, it is extinguished with the passing <rf 
the Act. When, however, there was no contract one way or other, this provision 
will not give the tenant a right to claim compensation Totrospectively ; and a 
tenant who has made an improvement before the Act came into force will not 
got \he advantages of the Act. 

Sub-section (2):— The IStli, July 1880 was the date of the orders of the 
Governmcjiit of Bengal making public the Report of the Rent Commission. Vide 
notes under clause (a) of sub-section (1). 

Sub-section (3), Clause (a):— Fide notes* under clause (a) of sub-section 

(1) of this section. 

Sub-section (3), Clause (b) :—Vide notes under seel ion 23. 

Sub-section (3), Clause (c) Fide notes under aectioii 8G. 

Sub-section (3), Clause (d) :—Vide notes pp. 123, 128, and 278. In I. L. 
R., 5 All., 121 it was held that an hypothecation by an occupancy-tenant 
of his right of occupancy was not a “transfer” within the meaning of 
section 9 of the N. W. P. Rent Act, 1873. In I. L. R., 4 All., 371 it was held 
that a landholder, who had attached the occupancy rii^ht of an occupancy-tenatit 
in certain land in execution of a decree before Act XIT of 1881 came info force, 
was not entitled nnder section 2 of that Act to bring such right In sale after that 
Act came into force, that section not saving the* right of a landholder to bring 
such a right to sale in execution of a decree, and section 9 of ihat Act expressly 
prohibiting the sale of such a right in execution of a decree. In Devi Prosad v. 
Hardoyal, I. L. R., 7 All., 601 an occupancy-tenant made a usufructuary mort- 
gage of his holding and afterwards had the land and the mortgage deed returned 
to him, and the mortgage was cancelled. Subsequently, tiie landlord instituted 
a suit for ejectment, on the ground that by the mortgage the tenant had com- 
mitted an act inconsistent with the purpose for which the land was let, within 
the meaning of Act XII of 1881 (N W. P. Rent Act) section 93 (6). Justice 
Oldfield held that, apart fi-om the question whether executing a mortgage of his 
holding yas an act within the meaning of section 93 (b) of the Rent Act 
the mortgage having been cancelled, there was no cause of action loft, aud the 
penalty should not be enforced, with reference to section 149. Jufitice Mahmood 
held that tlio occupancy tenure could not be brought to an end except on grounds 
clearly provided by the law ; and the execution of the mortgage, though illegal 
and void, was not “ any act or omission detrimental to the land” or “ inconsistent 
with the purpose for which the laud was let” within the meaning of section 9S 
(b) of the Rent Act and furnished no ground for ejectment. 

In Gopal Panday v. Parsotam Das, I. L. R., 5 All., 121, Justice Mabmood 
observed Whatever the rights of tenants may originally have been in these 
“ Provinces, Act X of 1859 was the first legislative enactment which recognize^ 
“ or confined the right of occupancy ^pon cultivators who had occupied their 
“holdings for 12 years and upwards. Section 6 of that Act virtually deckred 
“ the right to be heritable, but left the question of transferability of the tenure 
“ unpi’ovided for. It was held by a Full Bench of the Calcutta High (hmft 
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** that the Tight waft not transferable, that it was a right to be etijoyeid by the 
person who held or cultivated and paid rent and had done so for a period of 
12 years, that the right was only to be in the person who had oconpi^ for 12 
“ years and was not intended to give any right of property which could be trans* 

V ferTed — tNarendra Narain Hoy Choudhuri n. Ishan Ghunder Sen, 13 B. L. R., 
V288). The same view was taken by justice Phear, in the case of Bibi Sohodwa^ 

V 12 B. L. R., 82, That learned judge, in examining the nature of the right of 
“ occupancy, compared it to the relation which obtains between the right of 

V ownership of land in England and the sorvitudo or easement which is termed 
“ p^nojit a prendre. He farther observed that the raiyat’s was the dominant and 
“ the ssemindar’s the servient right ; that whatever the raiyat had, the zemindar 
“ had all the rest which was necessary to complete ownership of the land ; that 
“ the latter must, therefore, have such a right as would enable him to keep the 
“ possession of the soil in those persons who are entitled to it and to prevent it 
** from being invaded by those who are not entitled to it. 

“ It was held by this Court and the Calcutta High Court, that local custom 
•* would entitle the occupancy- tenant to transfer liis holding; in other words, 
“ the qnestio!! of transferability was to be determined with reference to the ori- 
“ ginal nature of the tenure, irrespective of the statutory provisions which wc7*e 
‘‘not understood to deprive tenants of such customary or other rights as they 
“possessed before the passing of Act X of 1859. The status of occupancy- 
“ tenants was, therefore, variable and indefinite, and being thus involved in niicer- 
“ tainty was liable to create the mischief which arises from imposing upon the 
Courts, charged with deciding such suits, the duty of ascertaining local custom 
“ in every case in which the tenant chose to plead it — customs which in India 
“ are far from being fixed or easily ascertainable. 

“ Such was the the state of things found by the legislature ; in 1873 when 
“ the Rent Act« of that year was passed. The preamble of that Act shows that 
its objects wevo of a wider scope than those with which Act X of 1859 was 
“ enacted. The object of the Act of 1873 was not only to consolidate, but to 
“ amende the law relating to the recovery of rent in those Provinces. It is there- 
“ fore with reference to the provisions of that Act which are more specific and 
“ clear, that the nature of the right of occupancy should be determined, and it 
“ is to be observed that the question of transferability Is no longer left un- 
** provided for by the Ijegislature. 

“ The manner in which the right of occftpancy comes into existence is des* 
** cril)cd in section 8 of the Act. The right is acquired by the tenant merely in 
virtue of occupying or cultivating land continually for 12 years ; in computing 
“ the period the occupation or cultivation by the father or other person from 
“ whom the tenant inherits is also taken into cultivation ; and tho whole rule is 
“ subject to certain provisos. The right which thus comes into existence confers 
“ definite benefits on tho tenant. Ho ceases to be a tenant-at-will ; the rent 
payable by him cannot be enhanced by the mere wish of the landlord (section 
“ 12j without special grounds fsoction 13) ; he can apply for abatement of rent 
“on showing adequate grounds (section 15) ; the entire question of the amount 
“of rent no longer remains a matter of discretion with the landlord, but is 
** regulated by definite rules (sections 16 and 17), though the landlord and tenant 
“ can, by mutual agreement, fix such amount (section 22) for such term as may 
“be agreed upon. Further, the tenant can claim a lease from the landlord at 
“ the rates paid by him (section 26) ; he cannot be ejected except on the ground 
“ of the non-payment of arrears of rent and other definite grounds specified iik 
“the Act. In short, while the landlord still continues to be the owner o£ 
“ the land, tenant acquires a rigl^t to occupy and cultivate the soil arholiy 
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irrespeotiye of tlie ftssent or permission of the landlord, so long as the pi'ovi- 
sions of the Act are conformed to. , 

** Kow these statutory provisions, which on the face of them appear to re- 
“ late only to the province of Procedure or adjective law on the subject of reco- 
very of rent have, in reality, the effect of creating a substantive right in favor 
of the tenant. It has been said that the nature of that right is only a persfonal 

* one because, as is contended, it belongs to the tenant personally, and dies with 
'him. This contention is no doubt ^ a measure supported by the view ^ 
' pressed by Couch, 0. J., in the Full Bench ruling in the case of Karendra Na- 
“raiu Roy Ohoudhuri, 13 B. L. R., 287. But that ruling was passed under Act 

X of 1859 and Bengal Act VIII of 1869, the provisions of which wore vastly 
“different to those of Act XVllI of 1873. I confess 1 can take no such view 
“ of the right of occupancy under the provisions of the last mentioned Act. The 
“ idea of personal right has been variously defined by jurists, to whom it is known 
“ by the term jus in personam, but in all those definitions the essential principle 
is recognized that such right avails exclusively against persons specifically 
determinate. In the case of an occnpancy-icitant the right created in his favor 
‘ by the statute is not a right which binds the landlord alone ; in other words, 

* it is not a right which has for its correlative the obligation of only the landlord 
‘ of the soil — on the contrary, it is a right in land, a right which avails against 
' all persons universally. It is therefore not v^jus in personam and it is clear that 
“ it cannot bo called a jus ad rem, for that class of right is only a species of per- 

* soual right, and implies the right of compelling a determinate person or per- 

* sons to do any specific act, the commission of which would confer a real right, 

“ known in the language of jurisprudence as jus in rem, or a permanent right iu * 
“and over a thing which forms the subject of the right. In the case of an oc- 
“ ciipancy- tenant the right which the Legislature has conferred upon him under 
“Act XVI 1 1 of 1873 is such as, subject to the limitations provided by the sta- 

' tute, prevails against all the world. The subject of the right is the land held 
‘ by the tenant, and whatever changes the ownership of that land may undergo, 

* the occupancy-right subsists iu and goes with the land. lUie right no doubt 
‘ falls far short of absolute ownership or dominion, defined by Austin to be a 
‘right over a determinate thing indefinite in point of user, unrestricted in point 
‘ of disposition, and unlimited in point of duration" But “ one or more of the 
‘ subordinate elements of ownership, such as a right of possession or user, may 
“ be granted out while residuary right of ownership — called by the Romans wti* 
^da propietas, remains unimpaired. The elements of the right which may thus 

* be disposed of without interference with the right itself, in other words, which 

* may bo^i*antcd to one person over an object of which another continues to be 

* the owner — are known as jura in re aliena" — (Holland on Jur., p. 144). Thus 

* jura in re aliena are such of the rights wi rem, availing against the world at 
' large, as are acquired over and in absolute ownership or dorynnion of anothel* 

' person iu whom the ownership still continues. Among such rights was a right 

* known to the .Roman juiisprudenoe as emphyteusis, which has been defined 
‘ to be “ right of a person who was not the owner of a piece of land, to use it 
“ as his own in perpetuity, subject to forfeiture on non-payment of a fixed rent 
** and on certain other contingencies.” 

“ It appears to mb that the right of an occupancy-tenant in these Provinces 
“ resembles the emphyteusis of the Roman Law. It is a right carved out of the 
“ proprietary estate of the zemindar by the operation of the statute, as .Indeed it 
“ might have been by grants from the landlord himself. That such was the 
nature of the right of occupancy intended to be conferred by the Legislature 
“ upon tenants ox twelve years’ standing^ seenu to me to be clearly Bhowii» not 



THB BBTSrOAIi'TENAWOt iCf.^ '' 

** only by tbe general proyisions of tbe Rent Act, but by ibe express knguage of 
a clause in section 9, That clai^se Jays down that when any person entitled 
^ to such last mentioned right dies the right shall devolve as if it were land,*' 
** Moreover, as shown by section 8, the tenant acquires the rightrof occupancy 
“ not only by virtue of his own cultivation, but also by virtue of thp continuous 
cultivation or occupation of the land by the persons from whom be inherits. 
Under section 9 the right is capable of devolutioii by inheritance and also of 
“ transfer by act of parties, but both these capabilities are subject to the litni- 
‘‘ tations provided by that section. It provides that the right of occnpancy shall 
** i^t “ be transferable, by gmiit, will, or otherwise, except as between pei^sons w^ho 
have become by inheritance co-sharers in such right.’* These limitations, how- 
ever, do not alter the nature of the right so as to take it from one class of r%hts 
recognised by jurisprudence into apother class. Therefore according to my view, 
the holding of an occupancy-tenant must, for the purposesof the present question, 
be regarded as land or any other real and substantive interest immoveable proper- 
ly. If any light can be thrown upon this question by the provisions of laws other 
than the Rent Act itsef, I shbuld say that the rules of procedure in regard to 
the territorial jurisdiction and limitation applicable to a suit by an ocoupanoy- 
tenant for recovery of possession of his holding from a trespasser, proceed 
upon the principle that the tenant’s right is immoveable property and must be 
treated as such for purposes of procedure. 

** The question then before us resolves itself into the simpler question 
** whether the word “ tmnsferable,** as used in section 9 of the Rent Act, includes 
** the alienation known in this country as hypothecation or simple mortgage. 
“ Under the view which 1 have taken of the nature of the occupancy-right, the 
** answer to the question njust, in my opinion, be the same as it would have been 
“if the right of occupancy were a right of ownership of land .qualified by tbe 
“ limitations which section 9 of ^he Rent Act has imposed upon the ocdupancy- 
** right. 

“ It has been said that the interpretation of the word “ transferable” is 
“ simply a matter of ascertaining the meaning of a word of the English JaiJ- 
“guage; that in its ordinary import it conveys the idea of only an absolute 
“ transfer amounting to a divestiture by the transfer of his rights out-and-out 
“ in favour of the transferee followed by possession of the latter as a necessary 
^‘consequence; that hypothecation bemg a more collatoial security does not 
“ amount to such divestiture ; that it is hierely a temporaiy alienation, and 
therefore does not fall under prohibition against transfer provided by sectio'n 
“ 9 of tbe Rent Act. It is further argued that the object of tbe Rent Act was 
“ to better the condition of the tenant and not to ruin bis credit, at\d that to 
“ hold that he is prohibited from hypothecating his right would be to ruin bis 
“ credit. To give force to this contention the learned pleader, who ^pearsd to 
“ suj^ort this view, has cited the ruling of the Full Bench of this Court in the 
“case of Ablak Rai v. Udit Narain Rai,€. L. R., 1 All., 353. in which it was 
held that the right of arx occupancy-tenaut was transferable by sale iU execu- 
“ ties 6f decree, but only as between persons who had become by inherihsnee co- 
“ sharers in such right. In tbe same case it was held by Stuart, 0. J., that such 
** tight was transferable by sale in execution of deci'ee without any restriefion. 
“ A^u the case of Umrao Bepm v. The Land Mortgage Bank of India, I. L. 
“S., 1 AIL, 547, has been cited, in which it was held by a Division Beiieh ol 
section 9, Act XVIII of 1873, did not prevent a laudhold^ 
“fetspn ^sit^ the sale in execution of his o^n decree of the occupanoy^rigljt 
his own judgment-debtor in land belonging to himself. This 

«lpheld by the majority of, the Full Bench of this Courts J: ft. 
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“ 2 All., 451. The learned pleader has also cited more recent mlinffs of this 
Court. In S. A. No. 847 of 1880, decided pn the 27th Jaiinary, 1882 (not 
reported), it was hold that section 9, Act XYTIl of 1873, did not bar a siib« 
letting of his .occupancy by an occupancy-tenant, as by doing so ho did not 
part with his occupancy-right within the meaning of that section. The same 
view was taken by. the North Western Provinces Sadr Board of Revenue in 
the case of Goki v. Kowal Ram, 1 Legal Remembrancer (N, W. P.) R. and R. 
section, 202. A stronger case than apy of these is 8. H. No. 899 of 188^, , 
decided on the 16th April (not reported), in which it has been held by a Divi- 
sion Bench of this Court that even a perpetual lease by an ocoupanoy-tenaut 
does not amount to a transfer such as is prohibited by section 9 of the Rent 
Act? These rulings, however, do not deal with the exact question before uS, 
and whatever effect they may have upon the interpretation of the section, they 
do not go to the extent of showing that h^^pothecation is not a transfer prohi- 
bited by section 9 of the Rent Act. The exact question before us has, there- 
fore, never been decided by this Court. Tho learned pleader has, however, 
cited the case of Gholam Mahommed v. Tika Ram, 1 Legal Remembrancer, 

, (N. W. P.)' R. and R. section 203, which not only goes to the full extent of 
^ his contention, but indeed goes beyond it. For that was a case of usnfructuary 
^ mortgage, and Bench of the North Western Provinces Sadar Board of RevenuOi 
‘ consisting of Messrs. Carmichael and Plowden, held that “ the middle paragraph 
in section 9 simply refers to the absolute transfer of an occupancy-right, not 
to a conditional and temporary transfer, whatever shape such temporary 
transfer may take, i, e., whether it is made by a mortgage for a term of years, 
or. ^y a sub-lease for a term of years ; that an occupancy- tenant in no way 
>'nges the law or oudangers his occupancy-riglu^ts in a holding which he 
^ /.gus over to a third person tepiporarily ; and that the term for which such 
assignment may run is concun^ent with, and only limited by, the occupancy- 
(^nant’s life.^* 

“I confess I am unable to take any such view. It seems to bo based upon 
what I cannot help *feeling is a misconception of tho nature of tho occupancy- 
right. I have already endeavoured to show, by introducing a comparison be.^ 
tween tho occupancy-right of an Indian cultivator and the emphytetisis of the 
Romans, that tho right as defined by the statute is — subject to its own limita- 
tions — as much a rt|^nd subsisting right as any other kind of estate carved out 
^of the full ownerslpp of land. Tho duration of tho tenant's life plays no part 
in determining the right. Like any other estate it devolves upon heirs and is 
also transferable by act of the parties, the dovffiution and the transfer behig 
both subject to the limitations provided by section 9. It cannot be taken to hi 
in the n^ire of an estate for life ; nor can the position of the tenant's heirs 
be compa^pSl to that , of reversioners. That this is so appears to me to be clear 
from the fact that the right can be fully trausfeiTed by the tdhant in favour of 
apy one of the “persons who have become by inheritance co-sharers in sneh 
right," even though such transfer may be against the will and to the preju^^h 
of all other persons of the same class, or those on whom the right would otbeiv ' 
wise devolve upon the death of the tenant. So far as tho duration of the ri^ht 
is concerned, it lasts so long as not only the original tenant himself, but ^6 
as such persons as are described in section 9 continue to live and occupy ! 
land. Like emphyteusis, it is a right which falfa short of ownership, for it lito, 
Inversion Expectant upon it, the reversion being not in favour of t^t0tia1i0|l^ 
heirs, but in favour of the zemindar to wh6m the right reverts on 
ai|ph persons as could succeed to it under the rules of section 9. " ^ ; 

V “ In considering the arjgnments addressed to us as to the policy of , 

66 
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** Act, I think we are bound, as much as Courts of Justice in England, to recog- 
nise the rule of construction wiilch prohibits Judges from taking into consi- 
deration the history of an individual clause in an Act, or the policy of Govern- 
ment with reference to any particular legislation, nor can we, in interpreting 
the Act, seek any help from the statements of objects and reasons which ac- 
companied the Bill, nor from the debates in the Legislative Council, or any 
other proceeding which preceded tlie passing of the Act. It is for the Legis- 
^ latnre to consider and determine whethey the words they employ in framing the 
Xots will give effect to the object and policy which the state has in view. We 
are, no doubt, at liberty to consider the general state of the law which prevailed 
in pari materia prior to the enactment of any statute under consideration. In 
the present case all we can refer to for the purpose of coraparisou to ascei*tam 
policy of the Legislature consists ^of the law which preceded Act X of 1859, 
the provisions of the Act itself, and, lastly, the various authoritative judg- 
ments passed under that Act, in regard to right of occupancy. By the light 
of these rules of construction it seems to me that Act XVIII of 1873, going 
somewhat in advance of the Rent Act which preceded it, intended to confer 
settled and durable rights on such raiyats as had held the soil for the prescriptive 
* period of twelve years, and had by unremitting labour improved tlie land. The 
creation and recognition of such a right by the express language of the statute 
IB no doubt calculated to advance agriculture and promote peace in a country ‘ 
like this, the vast majority of whose population consists of agriculturists. 
The creation of the right was an act of grace on tho part of the State, dictated 
by a sense of natural justice in favour of those who may be said by the length 
and continuity of tbeir cultivatory possession to have earned a right in the 
soil which had been the object of their caro and affection. But the right waa 
not intended to favour only the tenant in actual occupation at the time, but 
alsp those who, ^belonging to the same stock, had taken part in the cultivation, 
and thus helped him in earning tho right. On the other hand, as seems to me 
to be clear from section 6, Act X of 1859, and section 9 of Act XVlIl of 1873, 
the state did not disregard the rights of ownership whteh it had previously 
conferred upon the zemindar by express stipulations and legislative enactments. 
Whilst it seemed advisable to secure for those already in long standing ocenpa- 
tjon of cultivatory holdings, some fixity of tonui’e and some guarantee of fair 
rents, it was equally necessary, both in the interests of the* stock to which tho 
tenant belonged, and of the zamindar who Owned the land, to subject the right 
so created to such restrictions as would prevent tho constant change of tenants 
S.nd the acquisition of the right by those who formerly had no connection with 
the^soil. Hence the prohibitions against transfer which section 9 j)rovides ; 
Those proliibitions must be so interpreted as to give effect to the polioy of th® 
law.” • 

“ The interpretation of the word transferable ” depends upon the meaning 
to be attached to the word “ transfer, ’ • Whatever the meaning of that word, 
as used by the English people in ordinary parlance may be, I cannot hold that 
the question before us can be decided on any such ground. I fully admit that 
words used in statutes are, as a general rule, to receive their natural and ordL 
nary signification, and the Coui'ts in construing legislative enactments will 
fw^P^lar meaning of the words and phrases. But this rule of con^ 
qualified by a distinct limitation, explained Parke, B, in Burton o. 
Reevell, IG M. andW., 309, that “when the Legislature uses teohnioal lan- 
guage in its statutes, it is supposed to attach to it its technical meaning unle^ 
^ ^ntmry manifestly appears,” and the reason of the rule is that “snob Ian- 
V guage IS employed for the purpose of escaping the difficulties caused by tto 
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use of merely popular expressions in regard to matters precise and teohnioal 
in their nature, such as the title to land or tl^ vesting of estates or other legal 
subject.”— Wilberforco on Statute Law, p. 124. 

“ Now the word “ transfer ” has long been recognised to be a technical term 
of law in all countries ” where English is the language of Legislature and of 
the Courts of Justice. It is often used as a convertible term with ** aliem' 
iion, ” “ conveyance^ ” and “ assignment* Whether any distinction exists be-' 
tween the technical meaning of those, expressions — and, if so, what that di% 
tinction is — it is not necessary exactly to determine. But it may be safely 
taken that the word “ transfer ” is used in law in the most generic signification, 
comprehending all the species of contract which pass real rights in property 
fronf pne person to another.” 

“ In considering the question immediately before us, it seems to me necessary 
to bear in mind that we arc not at present concerned with transfer which takes 
place by judicial process, but with such transfoi-s only as take place between 
living persons by virtue of their own act. In this signification the term cannot 
be defined bettor than by saying that it means* an act by which a living person 
conveys the whole or part of the right of ownership of property, in present or 
future, to one or more other living persons. This being my view, the next 
question to consider is the exact nature of Indian mortgages in general. 

' Mortgage as understood in this country cannot be defined bettor than by the 
definition adopted by the Legislature in section 58 of the Transfer of Property 
Act (IV of 1882). That definition has not in any way altered the law, but, 
on the contrary, has only formulated in clear language the notions of mortgage 
as understood by all the writers of text-books on Indian mortgages. Every 
word of the definition is borne out by the decisions^ of the Indian Courts of 
Justice, as fully explained in Maepherson’s celebrated work on Indian Mort- 
gages. I adopt that definition simply for the sake of coiivcnience» and I must not 
be understood to rely upon it, as if 1 held that anything in Act IV of 1882 
gave legislative authority to the interprehitioii of Act XVIII of 1873. A 
mortgage, then, is the tmnsfer of an interest in specific immoveable for the 
purpose of securing the payment of money advanced or to be advanced by way 
of loan, an existing or future debt, oi* the performance of an engagement which 
may give rise to a pecuniary liability. The transferer is called a mortgagor, 
the transferee a mortgagee. Now hypothecation is only a species of mortgage. 
It has, in India, been used in tlio sense of a pledge, and the ])roper term for it 
is simple mortgage. What, then, is the nature of a simple mortgage ? 1 again 

borrow the definition from the Transfer of Property Act, solely for the sake of 
convenience, and wholly irrespective of its legislative authority. Whore, with- 
out deiivenng possession of the mortgaged property, the mortgagor binds hini- 
fielf personally to pay the mortgage-money, and agrees, expressly or impliedly, 
that in the event of bis failing to pay, according to his contradt, the mortgagee 
shall have a right to cause the mortgaged property to be sold and the proceeds 
of sale to be applied, so far as may bo necessary, in payment of the mortgage- 
money, the transaction is called a simple mortgage. Now, it is quite clear te 
my mind that the most essential of the elements which constitute the simple 
mortgage is tlie right to cause the property to he sold — a nght without which ^htf 
transaction, whatever else it may be, certainly cannot be called a hypothecaiioti, 
pledge or simple mortgage. This right does not come into existence when the 
actual sale takes place by virtue thereof, but it comes into existence aijthe tiaati4 
when the mortgage is made: it subsists in the property ever afterwards so lesg 
as the moi'tgage-money remains unpaid : it limits the interests of thie mortg^ 
goi* as they were at the time of the mortgage. Jurisprudence recognises it as one 
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** of the varionB Bpecies of jura in re aliena or estates carved oat of the fall 
ownership of property. It may happen that the right, though not apparently, 
bat in reality, is tantamount to absolute transfer, in its virtual effect. For in* 
stance, when land of the value of Rs. 100 is pledged by hypothecation in lieu of 
a debt amounting to Bs. 101, the mortgagor is simply a nominal owner and his 
nuda propietas is worth less than zero. I am, therefore, of opinion that the 
rights created by hypothecation in this country amount to nothing more or less 
'^imu a transfer of an estate amounting J }0 a transfer of an immoveable property, 
though of course not an absolute transfer. . The feature which distinguishes 
hypothecation from other forms of mortgage consists in the fact that it does 
not entitle the mortgagee to enjoy the physical qualities of the subject of the 
mortgage. That this distinction does not alter the nature of the transaction 
so as to take it out of the category of transfer is clear to mo from the manner 
in which the right is treated by jurisprudence. The reason of the juristic view 
is well described by a modern writer on jurisprudence. “ The right of sale is one 
of the component rights of ownership, and may be parted with s^arately, in 
order thus to add security to a •personal obligation ; when so parted with, it is 
a right of pledge, which may be defined as a right in rem realizable by sale, 
given to creditor by way of accessory security to a right in personam. The 
objects aimed at by a pledge arc, on the one hand, to give the creditor a secu- 
rity on the value of which he can roly, which he can readily turn into jaoney, 
and which he can follow even in the hands of third parties ; on the other hand, 
to leave the enjoyment of the thing in the meantime to its owner, and to give 
Mm every facility for disincumbeiing it when the debt for which it is security 
shall have been paid 

“ Such being the very nature and essence of tho rights created by hypothe- 
cation, it follows that if hypothecation is valid and legal, the incidents which 
flow from it nii^st necessarily be held to bo valid and legal too — on the princi- 
ple that when the law permits a*thing, it also permits that which is essential to 
its accomplishment. The most essential incident of hypothecation is the eueii- 
tual sale by order of Court — ^a sale which in the ordinary course of law must 
he held by public auction, at which ex necessitate rei any person may bid, and 
which must be concluded in favour of the highest bidder. If hypothecation 
does not carry with it this right of sale at the instance of the mortgagee, and 
without any restriction as to tho class of bidders or purchasers, it cannot be 
called hypothecation at all. For, if any fnich restrictions are attached to the 
nght of sale, they are essentially repugnant to the very right conveyed, 
and must end in defeating the entire object of the pledge. Therefore, so long 
as T hold that under terms of section 9, the occupancy-tenant has no right of 
sale, 1 must, as a legal consequence, also hold that he cannot convey &at right 
to another, on l^lie maxim that no man can give to another what he himself does 
“ not possess — 7iBn dat qui non habet,** 

** But it has been said that the terma of section 9 have not the effect of 
prohibiting hypothecation, bui only go to reduce tho value of the security. 
For, it is contended that the occupancy may bo lawfully sold in enforcement 
of hypothecation so long as the bidders in auction belong to the class of 
persons in whose favour transfer could have been legally made under that 
section. It seems to me to be clear that no decree of Court could, in enforcing 
the lien created by the hypothecation-bond, deal with the occupancy-right 
more freely than the tenant himself could have done. And it follows that ,i{ 
the tenant could not transfer his rights to total strangers the decree of Court 
not do BO either. If such were not the rale the prohibitions of law could 
ba easily circamvented by the occupancy*tonant and the holder of tiie- hypo?* 
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thecation-bond. All that is now contended is, that a decree enforcing the 
hypothecation lien could be executed 8ubject«to the restriction that the sale in 
auction must be held in such a manner tliat the only persons nllowed to bid for 
the property should be “ persons who have become by inheritance co-sharers” 
in the right of occupancy. I am not aware of any process recognized by the 
rules of procedure which can impose any such restriction on a public auction- 
sale to be held in execution of decree. The sale, in fact, can no longer be 
called a public auction sale, and ind^pd cannot achieve the very objects f<^ i 
which auction-saloB are provided •by the law. Supposing a case in which the 
decree (passed on a hypothecation -bond executed by an occupancy-tenant) is 
put into execution and no “ co-sharer ** of the occupancy-tonant exists, or such 
co-llharers as do exist decline to bid in auction, the question arises, what hap- 
pens to the decree which orders sale ? It jseems to me the decree must neces- 
sarily remain wholly infructuous and entirely incapable of execution so far as 
it directs the sale of the occupancy-right. Again, supposing the hypotheca- 
tion-bond was executed by the occupancy-tenant jointly with all his co-sharers, 
the same difficulty arises in a more aggravated form. Ex hypothesi the proper- 
ty would be put to auction-sale, and the only persons who would bid in the 
auction would be the judgment-debtors themselves — an anomaly which no sys- 
tem of procedure with which I am acquainted can permit. If I could hold that 
hypothecation of the occupancy-right is allowed by the law, that the lien crea- 
ted thereby can be enforced by decree of Court, I should be driven to the logi- 
cal conclusion that a well-advised tenant, in borrowing money on the security 
of his tenure, could effectually defeat the very essence of the pledge by getting 
all his co-sharers to join in the bond. For, ex hypothesis whilst a decree could 
enforce the lien, if the hypothecation-bond was oxecqted by only one of the co- 
shafers in tha occupancy- tenure, the lien would bo entirely unenforceable when 
all tlie co-sharers had joined the bond. And ^e have to face tlio anomaly that 
only one co-sliarer in an occupancy-right could confer by hypothecation of the 
tenure rights greater than all the co-sharers collectively could have conveyed. 
In other words, what all the owners of an occupincy-tenure could nbt do, only 
one of them can do. 

“ And it follows as a logical consequence that the larger the number of ob- 
ligors, the smaller the value of the security obtained by tJio obligee ; and if all 
the co-sharers are obligors, the value of the security is equal to zero. On the 
other hand, if, subsequent to the ’execution of the hypothecation-bond, the 
number of co-sharers in the occupancy- tenure increases, the number of possible 
bidders in auction also increases, thus enhancing the chances of an auction-sale 
being hejd, and augmenting the value of. the security. And again, on the oJher 
hand, if, subsquont to the bonds the number of the obligor’s co-sharers diminishes 
by death or otherwise, the value cf the security would diminish as each death among 
the co-sharers took place. The right of hypothecation, as I understand the term, 
can be subject to no such sliding scale* of increasing and diminishing value. It 
is, as I conceive it, a right which, once validly created, subsists in the proper- 
ty, depends for its value only on the value of the subject-matter or the hy- 
pothecated property. Nor can I hold that a valid hypothecation, which I have 
endeavoured to show means the transfer of the right of sale, can be subjected 
to the uncertainty of being enforceable or non-enforceable according to the will 
or existence of persons wholly unconnected with the transaction. And if I am 
right in holding that there is no process of procedure known to our law by which 
a public auction-sale can be limited to a determinate class of intending pnrclIiU 
sera, it must necessarily follow that no decree passed in enforcement of hypothec* 
cation of an occupancy-tenure can be executed. It also follows t^t if such a quali* 
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fiedpablio auction-Bale oottld be ordered and held, its only effect would be to take 
from tliOBO interested in saving the tenure money which they need never have 
paid to secure the occupancy-right from sale. For it is not questioned that the 
refusal of the co-sharers to take part in the auction-sale would have the effect 
of rendering the security ineffective and the decree passed thereon incapable of 
execution, so far as the right of occupancy is concerned. I am unable to hold 
that the law contemplates any such anomalies and results. And for these rea- 
»8QQB 1 hold that hypothecation by an occupancy- tenant of his interest is a trans- 
fer within the moaning of section 9, Act XVIII of 1873 ; and this is my answer 
to the reference in these two cases.*' 

8llb*Section (3)» Clause (e) : — Vide notes under sections 21 and 85, ant$. 
Sub-section (3), Clause ( f ) :—iVide notes under sections 38 and 52. 
Sub-section (3), Clause (g) :—Vide notes under section 40. 

8ub-section (3), Clause (h) : — Vide notes under section G7. 

Proviso (II) : — “ I move this amendment to remedy what I believe to be 
a serious defect in the Bill; The main provisions of section 178, which prevent 
the tenant’s statutory rights from being defeated by special contracts, have my 
cordial support. But the section very properly accords a particular treatment to 
the reclamation of waste lands. It enables the landlords to bar the exeiteise of 
occupancy-rights during the currency of a reclamation lease — a lease which may 
ran for an indelinite period, and which would probably ran for twenty or thirty 
years. The Bill thus makes provision for the reclamation of waste lands by 
means of tenants holding under long leases. But it omits to make provision for 
the reclamation of waste k^nds by the landlord himself, working with his own 
servants, or with hired labour. Tliis omission is probably due to the circumstance 
that the latter class of reclamation has hithei'to not been common. But cases of 
Such reclamations have come to my notice, and I am told that their infrequency 
is due in p^'t to the discouragements under which they are placed even by the 
present law. In the only case in wliich, so far as I know, extensive reclamation 
has been affected by the steam-plough in Lower Bengal, the landholder writes to 
me that the present law renders such reclamation disadvantageous to the reclaim- 
ing landlord ; while under the new law no landholder would think of under- 
taldng such reclamation, unless protected by some accidental local tenure like 
the uthandi. Yet there arc several classes oi reclamation which cannot be car- 
ried out by cultivators, but must be conducted by the landlord, or by a combina- 
tiondpf neighbouring landlords, if they are to be effected at all. The Council is, 
I think, agreed that it is the interest alike of the cultivators and of ijfce State 
that such reclayiatioTXB of waste land should be undertaken. To add to the oa)*- 
tivated area is thg most direct and the most permanent remedy for the graat evil 
in certain parts of Bengal— over-population. But such reclamations will cer- 
tainly not be undertaken by landholders if the Bill is allowed to stand as at pre- 
sent. My amendment only proposes to place the landholder who reclaims land 
at his own charges by hired labour, in as good a position as the landholder who 
reclaims by nieans of teuants on long leases. In so doing I desire to say that 
the amendment has been carefully framed with the intention to cover only bond 
fide reclamation of waste land. I hope that the representatives of both the 
landhjrds and the cultivators will see their way to accept an amendment, which 
^ Snlnnitted ix> the Council in the intei’ests of both .** — Supplement Gazette of 
India, Mm/ 1885, p. 785. Per The Hon’ble Mr. Hunter. 

179. Notliingiu this Act shall be deemed to preyMt A 
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pemunent moknrari proprietor or a holder of a permanent tenure 
in a permanently-settled area from granting a 
permanent mokurari lease on any terms agreed on between him 
and bis tenant. 

Vide notos under clause 8 of section 3 ante and also notes under section 
Tenures. Proprietors have had this right since 1812. Section 52 of Regulation 
VIII of 1793 provides : “ Th^ zemind&r or other actual proprietor of land is to* 
let the remaining lands of his zemmdari or estate under the prescribed restrictions 
in whatever manner he may think proper ; but every engagement contracted with 
un^er-farmers shall be specific as to the amount and conditions of it ; and all 
sums received by any actual proprietor of land or any farmer of land of what« 
ever description, over and above what is specified in the engagement of the per- . 
sons paying the same, shall be considered as extorted and be repaid with a pe« 
nalty of double the amount. The restrictions prescribed and referred to in this 
section are the following :** And then followfj sections 53 to 60, vide sections 2 
and 3, Regulation V of 1812 ; section 2 of Regnlation XVIII of 1812 ; and sec- 
tion 2 of Regulation VIII of 1819, ^ 

180. (1) Notwithstanding anything in this Act, a raiyat— 
mbundi, Chur and («) ^^0 any part of the country where 
deuriii lands. custom of uthandi prevails, holds land or- 

dinarily let under that custom and for the time being 
let under that custom, or 

(J) who holds land of the kind known as chur or dearah, 
shall not "acquire a right of occupancy — . 

in case («), in laud ordinarily held under the custom of uthandi 
and for the time being held under that custom, or 
in case (6), in the chur or dearah land, 

until he has held the land in question for twelve continuous 
years ; and until he acquires a right of occupancy in the land, he 
shall be liable to pay such r§nt for his holding as may be agreed 
on between him and his landlord. 

(2) Chapter VI shall not apply to raiyats holding landjin- 
der thewcustom of uthandi in respect of land held by them under 
that custom. . 

(8) The Collector may, on the application of either the land- 
lord or the tenant or on a reference from the Civil Court, declare 
that any land has ceased to be chur or dearah land within the 
meaning of this section, and thereupon all the provisions of this 
Act shjul apply to the land. 

“We have, in section 180, put utbandi lands on the footing on whicb ch^r 
lands were placed by section 213 of the Bill No. II, that is to say, no ocouj^noy*' 
right will be acquirable in them until they have been held for twelve years, UBil 
meantime the tenant will be bound to pay whatever rent may be agreed on lb- 
tween him and his landlord. We have further provided that Chapter VJ of 
Bill shall not apply to such lands/' Select OomwUtee*s Report. 
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There exists in the distriot of Krishnaghur a cnstoxn under which tenants 
can cultivate leliamar, on payment* of certain high rates of rent. In the case of 
such tenants there exists an implied agreement between the parties that such 
rent i^all be paid, and the amount of land so cuUivatod and the rent to be paid 
for it are ascei’tained each year by actual measurement. The lands in question 
are called * uthundi landsf and the rates at which the rent of such lands is pay- 
able are called ‘ utbundi rates* — (Mirjan Bisvas r. James Hills, 3 W. R., Act X, 
♦ 1<59). “ Nuksaii jote *’ is very much the® same as uthundi, and there is nothing 
in an utbundi tenure incompatible with the right of occupancy. Where by the 
custom of a particular locality rent is payable when the land jean be cultivated 
and not payable when the land is not culturable ; and the raiyat pays rent for the 
period tlmt he could cultivate and does not pay when he could not cultivate*, he 
IS still to be considered as haying held, and having paid the rent suiEcientiy to 
come within the meaning of the law — (Premchand v. Soorendra Nath, 20 W. R., 
329, per L. S., Jackson, J.) The same learned Judge defines uthundi tenures 
thus : ** An uthundi tenure is one by which the raiyat holds a certain area 
of land but for which he payfi rent according to the quantity of that land 
which year by year he cultivates. The rent varies according to the cultivated 
area. A zemindar cannot eject tenants wh6 have been holding or cultivating for 
a period of more than twelve years even though they wore originally tenants-at- 
will” — (Hydor Bukshu. Bhopendra Deb, 15 W. R., 231.) 

The law about the uthundi tenures is now settled by this section which ought 
to be read with sub-section (2) of section 20 ante. 


181. Nothing in this Act shall affect any incident of a 
B»Tin« M to TOrvioe- ghatwali or other service-tenure, or, in parti- 
teourea. cular, shall Confer a right to transfer or be- 

queath a service-tenure which, before the passing of this Act, 
was not capable of being transferred or bequeathed. 

See the Settlement and Redemption Acts post. See also Leelanund v. 
Manranjan, I. L. R., 3 Cal., 251. A shikmi ghafcwali tenure, held under tho 
superior ghatwal, is not liable to be sold in execution, nor are its proceeds 
liable to attachment for satisfaction of the debt due from its holder— 
(Bally Dobey v. Ganei Deo, I. L, R., 9 Cal., 388). Where ft permanent tenure 
has been granted by a ghatwal, if the sucedtesor of such ghat^^^l, being one of 
the ghatwals to whom Regulation XXIX of 1816 applies, wishes to resume 
that tenure, he must bring his suit within 12 years after succeeding to the 
ghatwali estate. The possession of the tenant is adverse to him froij the time 
of the decree of his immediate predecessor. Art. 139, Sch. II of Act XV of 
1877, regarding suits by landlords to recover possession from tenants giving 12 
years* time from*thc determination of the tenancy, docs not apply to cases in 
which the plaintiff seeks to recover a 4jenure permanent in its nature and not 
determinable by notice— (Modboo Kooery v. Tekait Ramchunder, I. L. R., 
9 Cal., 411.) A ghatwali tenure in Khurukpore is transferable if the zemindar 
Msente and accepts the tmnsfer. Such assent and acceptance may be presumed 

recognize 
ghatwali tenwe 

hurakpor^ which had been hrought to sale in execution o! a deotee 
P^Tohased the defendants, the pVi^tills 
thrii- certain., family customs for the pnrposh 

Jheir right. The lower Court applyi^ such law and 
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found that the tenure was transferable, and that it was joint ancestral property^ 
and gare the plaintiffs a decree for two*tliirds oi the property and the defendants 
a decree for the remaining one-third, holding that to be the extent of the pre- 
vious gliatwali interest which had been purchased by the defendants. HeM on 
appeal that the decision of the lower Court was erroneous ; that in dealing with 
a ghatwali tenure, the Court must have regard to the nature of the tenure itself, 
and to the rules of law laid down in regard to such tenures, and not to any parti- 
cular school of law or tlio customs of any particular family; and that a ghatwali- 
being created for a specific purpose^ has its own particular incidents and cannot 
be subject to any system of law affecting only a particular class or family— 
(Annundo v. Kaliprosad, T. L. R., 10 Cal., 677). In the area Of a zemindari 
wer^ included at the Permanent Settlement the monzahs which made up 
the mahal of a jaghir, the succession to whjch was subject to the sanction of 
Government, the jaghirdars being bound to render public services. One-third 
of the revenue assessed upon the jagliir mahal was retained by the jaghirdar, 
forming no part of the zemindari assets on which the jumma of the latter was 
fixed. It was held that whether this jaghir was^a ghatwali tenure or not, within 
the moaning of the term as applied in Regulation. XX LX of 1814, (the zemindari 
being Paoliit, adjoining, and at one time included in Birbhum), the jaghir was 
analogous to such tenure as described in the preamble to the Regulation ; that 
the nature of the tenure had not been altered by the Permanent Settlement, after 
which the services due by the jaghirdar remained as before, public services, and 
continued to be duo to the Government ; tliat the zemindar became entitled only 
to the i^nt, or revenue, which was previously duo to tho Government, and in 
respect of which he was assessed, and did not become entitled to tho soiwicos in 
respect whoj’eof tlie one-third of the rent or revenue w/is allowed as compensa- 
tion to the jaghirdar ; and that the jagliir, though hereditary, was not subject to 
the ordinary rates of inheritance according to the Hindu or Mahoinedan law, but 
was held upon tho condition of ap])roval of the lieir by the Government. Thus 
were precluded both division of the jaghir mahal upon the death of tho holder, 
and alienation during his life. It followed that the jaghir mahal wa,s not 
liable to attachment and sale, in execution of a decree against the father 
and predecessor in estate of a jaghirdar so approved, as assets by descent in 
the possession of tho latter — (Nilnioni v, Bukra Nath, L L. R., 9 Cal., 187 ; 
Leelanuud v. The* Government of Bengal, 6 Moo. 1. A., 101; compare L. B., 
9 1. A., 104). 


182 . When a raiyat holds his homestead otherwise than 
as part of his holding as a raiyat, the incideints 
Bonft«t«adB. jjjg tenancy of the homestead sjiall be re- 

gulated by local custom or usage, and, subject to lo<jal custom or 
usage, by the provisions of this .A.ct applicable to land held by a 
raiyat. 


Interpretation : — This sootion is rather perplexing. As the wording of tbe 
flection goes, the homestead spoken of here must be held by a raiyat, and a raiy^ 
is primemly a cultivator (section 6). Persons other than raiyats, therefore, wlf^. 
bold battoo or homestead land in villages, towns, or cities, e. bankers, banian^ 
irt^ers, do not come under the purview of this section. They will be govers^ 
Iw the old law. Now wbat should we understand by the word ‘ raiyat*. in ^ 
flMtionP The word is not used in a wide sense for a cultivator or an asri!^ 
in genen^ but a oolUvator, or an agrumltarist having, relflttbn within 

60 ' 
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landtord of the homestead. Hence in order to claim the protection of this sec- 
tion, not only the person holdings the homestead should be a cultivator but he 
should bo a cultivator holding culturable land under the landlord of that home- 
giead, because a cultivator who does not cultivate under such a landlord though 
ho may do so under a stranger, is no more that landlord’s raiyat than a banker 
who holds a homestead under him but possesses no culturable land whatever. 
The csscuco of a raiyat is not only cultivation but also payment of rent or ac- 
^ Jtnowledgraent of a tenancy. A cultivator is not ipso facto a raiyat, though a miyat 
may be so. If this were not the correct interpretation of this section, the residents 
and sojourners of Howrah or any other town, who may have a plot of land in 
their cultivation in their own village in the country under a certain landlord, may 
be a raiyat under this section, and claim right of occupancy in a homestead 
which they may have held in the town under some other persons, and no contract 
or anything would bar the accrual of such right after 12 years. (Section 17B 
ante). Such a theory would be absurd. The whole Act again is limited by 
section 4. It contemplates only three classes of tenants, e. (1) tenure-hol- 
ders, i, e., rent-receivers or rcnt-collectors, (2) raiyats or cultivators, and (8) 
under-raiyats, and under ncitlier of these heads the holder per se of a homestead 
land would fall. See notes under sections 4 and 5 ante. 

Speaking of raiyat as contemplated by this section, the Legislature contem- 
plates three possible cases : When a homestead is held by raiyat as a part of 
his holding he is protected under sections 70, 20 and 21 of the Act, and this 
section does not apply. When, however, he does not hold it as part of his hold- 
ing, the incidents of his tenancy shall bo regulated by local custom or usage ; and 
when there is no local custom or usage, by the provisions of this Act applicable to 
land hold bj a raiyat. Nevertheless in all the three cases, the holder must bo a 
raiyat. It is only the thirtl case that may cause some difficulties. Jdr. Field says : 

It is to be observed tliat the provisions of this section ap])ly to raiyats only — 
the definition in se(‘tion 5 aa/e*. * They do not apply to other persons holding 
hiistoo or homestead laud in villages, towns, or cities, who continue to bo governed 
by the existing law.” 

The explanations of this section as given by the Select Committee and the 
mover of the Bill are not satisfactory : wo may say they go against the section 
to some extent. 

“We have omitted Chapter VII of the original Bill, which was intended 
to provide for tho case of a raiyat holding his homestead otherwise than as a part 
of his holding as a raiyat. As, liowever, the absence of any mention of such 
tenancies in tho Bill might give rise to misapjmeliension, wo have thought it well 
to fftsert a section (216) expressly providing that their incidents will be regulat- 
ed by local custom ” (Select Committee’s Report on B. T. Bill No. II,) 

And section 21C of Bill No. II ran as follows : “ Where a raiyat holds his 
homestead otherwise than as part of his holding as a raiyat, the incidents of his 
tenancy of the homestead shall be regulated by custom,” 

“We have considered the proposals of tho Government of Bengal regarding 
homestead lands, and find that they practically resolve tliemsclves into this, that 
the tehiire of snch lands should, as provided by section 216 of tbe Bill No. II, 
bo regulated by local custom, with this addition, however, that, subject to local 
oustoui, they should be regulated by the provisions of the Bill applicable to land 
held by a raiyat. We have amended the section (182) on. these lines.” (Select 
Committee’s Report on B. T. Bill No. III.) 

“We have omitted tho Chapter in the original Bill relating to bastoo or 
homestead lands, and have brought all our legislation on this point into one brief 
action, to the eSect that homestead land, when not held as part of the holding,. 
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shall be dealt with according to local usage ; and when local usage cannot bo 
ascertained, then it should ' be treated as if itVere ordinary raiyati land. Tho 
varieties of local usage were so many and of such importance that any regula- 
tions which could have been framed must have done harm and have been found 
inapplicable in many places.” (Sir Steuart Bayley in the Debate.) 

Now the explanation here given by Sir Steuart Baj’loy is cither defective or 
contradictory of tho section itself. The honorable member does not say that the 
section does not provide for all 'classes e£ persons holding homestead land, bm^ 
only of raiyats. Besides the distinction of raiyati and other land docs not obtain 
in the Act. That distinction was once attempted in tho original Bill, but it has 
beejL subsequently abandoned. All tliat the honorable member means to say is that 
when a raiyat holds homestead land under his landlord as a distinct holding, ho 
may bo treated as holding it (where no custom can be tiscertainod) as a raiyat 
and may claim the privileges of section 20 and other provisions of the Act, 

Jurisdiction See pp. 453-45G ante. 

Law on the subject of homestead :’-*Th^ sale laws havo always protected 
dwelling houses. When proprietors were at tho time of the Permanent Settle- 
ment prohibited from granting leases for a longer period tlmn ten years, a 
special exception was made in favor of leases of ground “ for tho erection 
of dwelling houses or buildings ” — Regulation XLIV of 1793, section 8. Si- 
milarly protection against purchasers at a sale for arrears of revenue has 
also boon afforded in tlie sale laws to “ hond fide leases at fair rents, temporary 
or perpetual, for the erection of dwelling houses or manufactories or for mines, 
gardens, tanks, canals, places of worship, burying gi-ounds, clearing of jungle, 
or the like beneficial purposes ” — Xlt of 1841, factions 27 and 28; Act I of 
IS^jjections 2G atui 27; and Act XI of 1859, sections 37, 52). These provi- 
sions have been quoted and discussed, ante at pp. G8-71 and 82.« Tho argument 
is that if auction-purchasers who are given some special privileges cannot annul 
these tenures, much less can a proprietor do so. On the other hand it has been 
argued that the sale laws were meant to protect the revenue of the estate, and as 
no ono would purchase unless some special privileges were given to liira, the said 
provisions can oifer no argument to tho tenant against the rights of the zemindar 
conferred by the Permanent Settlement. 

As to the effe*ct of the definition of “land” in Act V of 18G7 (B.C.) upon 
section G of Act VIIT of 1869 (B.C.)* and also of other decisions on the subject, 
vide section 20, pp. 102-103 and 12 0-111. 

The case law on tho subject of homestead land is the only law that now can 
• be properly said to exist. The tendency of tho * Ju&gea 

Case law. Permanent Settlement of Bengal 

has made the zemindars the proprietors of the soil ; at aiiy rate it lias settled the 
estate with them, and the zemindars are entitled to enter into evhry piece of land 
within their estate, unless barred by any special contract or statutory law ; that 
the oooupancy-raiyats are protected by the statute against this right of the zemin- 
dars, and so are holders under contract, hut that those holders who are not occn- 
pancy-raiyats or persons holding under contract, to the contrary, have no right to . 
resist the landlord when he wants to enter into the land. To this an exception ia, ♦ 
made as to customary right that a tenant may possess against tho zemindars*,: 
Where such custom is proved, the question is set at rest, but it has been held that " , 
no length of possession will create such a customary right or confer any right of 
possession as against the landlord upon the tenant. A question has also further 
ciropped up as to the status of the persons holding under a contract, and it 
been held that a contract may be express or implied, and that there may be oii'oum^ 
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stances from which a presumption may bo drawn of a permanent ^nt. The 
earliest case on this point is that of rChandra Kumar Rai v. Kadermaui Dassi, dsc.^ 

7 W. R., 247, where a custom was proved that a khudkasht raiyat, who had built 
a pucca house on the land and acquired a right of occupancy under sectioni# of 
Act X of 1859, should have the right to transfer. See also Nichan Sahoo v* 
Jhooree Sahoo, (S. D. A, Decis. for Bengal, 1846, p. 248.) 

In the case of Thakur Chundar Paramanick, &c., B. L. R., F. B., 696, A, the 
*:Wjdow of B, sold a portion of B’s estate C, who sold to D. After A’s death, 
B, the heir of B, successfully sued to sot aside this alienation as having been made 
without lawful necessity. The question then arose whether E was entitled to 
certain buildings erected by D during A's lifetime, and this question was referred 
. to a Full Bench of five Judges (Peacock, 0. J., Bayley, Norman, Pundit, ftnd 
Campbell, JJ.) Peacock, C. J., in delivering the unanimous opinion of the Full 
• Bench said : “We have not been able to find in the laws or customs of this country 
The maaim quicquid a>uy traces of the existence of an absolute rule of law that 
plantatw mlo solo cedit whatever is affixed to, or built on the soil, becomes a 
does mt apply in India. part of it, tind is subjected to the same rights of property 
as the soil itself ... In the case of Khoderam Surma v. Trilachan, Select Reports, 
35, we find it laid down that ‘ if a member of a joint Hindu family build a brick house 
on ancestral land with separate funds of his own, such house would not be a property 
in which shares might be claimed by his coparceners : coparceners in tho land would 
only have a claim on him for other similar land equal to their respective shares.' 
That the maxim quicquid plantainr solu solo cedit does not apply in such cases was 
recognized by tho late Sadar Court in the case of Jankce Singh v. Bukhooree 
Singh, (S. D. A., Rep., for 1850, p. 761). That was a suit for tho demolition of 
buildings erected on joint property by a member of a joint Hindu family without 
the consent of his co-sharers — (For similar decisions see W. G. Nicoso Pogose v, 
Niyamatula Ostagor, S. D. A. Ilop^.,for 1851, p. 1517, Sadr Diwani Adalut, North- 
Western Provinces,- 25th November 1803, p. 418 ; and Kalipersad Dutt v. Gauri- 
persod Dutt, 5 W. R., 108). They show at least that the English rule above 
alluded to does not prevail in this country , . . According to the civil law, i£ 

a person building on tho land of another used his own materials, not knowing that 
tho land was not his own, when tho building was destroyed he could reclaim tho 
matemJs, or if he was in j>ossession of the building, could refuse to deliver it to the 
owner, unless he was indemnified for his expenses at least so far as they had been 
incurred profitably to the owner of the soil. — -"(See Sandars’ Justinian, Book 2, tit, 
1, para. 30). Wo think it clear that, according to the usages and customs of the 
oountiy, buildings and other improvements made on land do not by tho mere 
acciffent of their attachment to the soil become the property of the owijjer of the 
soil, and we think it should be laid down as a general rule that, if he who makes 
the improvemefit is not a mere trespasser, but is in possession under any bond^fide 
title or claim of tffcle, he is entitled either to remove the materials, restoring the 
land to the state in which it was before the improvement was made, or to obtain 
compensation for the value of the building if it is allowed to remain for the 
benefit of the owner of the soil—the option of taking the building or allowing 
the removal of the material remaining with the owner of the land in those cases 
^in which the building is not taken down by the builder during the continuanOe 
of any estate he may possess." In this case, it will be observed, there was no 
relation of landlord and tenant existing between the parties. 

In Sibdas Handapadhya v. Bamandas Mukhapadhya, 8 B. L. R,, 237 ; S. 

M W . R., 300, the assignee of the purchaser of a tenure sold uuder the provisions 
CB, 0.) of 1805 sued the assignee of the purchasers of a hou,ae 
> ; ^ s^te thereof^ saoh sit© forming a portioii. of the tenui'e, and the house dud tm 
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site having been separately sold in execution of a decree of the Civil Court. The 

S riuciple of the above Full Bench decision waeTheld to apply. Norman, J. (Loch, 
concurring) thought that the option to insist on the destruction of a brick- 
builtithonse and the removal of the materials is one which should and must be 


exercised promptly or not at alL The original purchaser, the plaintilE’s assignor, 
did not exercise the option, he acquiesced in the continuance of the building 
on the ground, and sought to make use of his supposed legal right for the 
purpose of extorting an excessive price or rent for the use of the site tftT 
the house. This, it was held, Ite could not do, and the Court, without ex- 
pressing a final opinion whether the original pnrcliascr, immediately on acquir- 
ing the tenure, could have called on the purchasers at the Civil Court sale to 
renftve the materials of the house and give actual possession of the land, 
decided that such a right, if it ever existed, had been lost, and that the only right , 
wJiioh remained to the plaintiff was that of receiving a fair rent for the land. 
The judgment in this case contains the following passage : ‘‘ Let us now see 
Bights of landlord and respective rights of landlord and tenant 

tenant when tenant where buildings are erected by a tenant during the 
builds on land. tenancy. 1 think there is no doubt but that zemindar 

might object to the erection of brick houses on land let for the purposes of culti- 
vation, and if ho resoJ’ted to a Court of justice might obtain an order restraining 
his raiyat from doing anything which would substantially alter the character oi 
the tenure. In the North-Western Provinces it has been held that a tenant, 
having a right of occupancy, planting trees on his holding without his 
landlord’s permission, or even digging a kutcha well, commits such a breach of 
the contract of tenancy as wan*ants the landlord in suing to eject him. But if 
the landlord, instead of objecting to the erection of a brick house on the holding, 
were to remaiir passive and allow a liouse^to bo built, knowing as ho necessarily 
would in a case such as that now before us, thafcb the security fof the rent would 
be enormously increased by the erection of the building, it appears to me that 
he could not afterwards bo heard to say that the tenant had done any wrong in 
erecting the house on the tenure. If in suclj a case the tenancy should be deter- 
mined, the position of the parties would appear to be this : The landlord would 
bo the owner of the soil, the tenant of tho house. I think it would be contrary to the 
principles of equity and good conscience to allow the landlord to insist on the 
needless destructioii of a valuable building, or to allow him to claim to remove 


it, without making to tho owner full’ compensation for its value. I may refer on 
this point to the Koman Civil Law Institutes, Book 2, tit. 1, section 30, and Di- 
gest 7, Book 41, chapter 1, section 7, § 12. By that law, if the person who built 
was lionq^tly in possession of tho land, and the ownor of tho soil claim tho build- 
ing, but refused to pay the price of the materials and the wages of^ the workmen, 
the claim of the owner might be rejected.” 

In Beni Madhub Banerjee v. Jai Krishna Mukorji, &c., 7 B. L. R., 153 : S. 0., 
^2 W. R., 495, tho Zemindar sued to eject three persons. 
Eireot of acguiescenoe. trespassers. They set up a purchase from raiyats who. 

had mourad and mokurari interests, and this purchase was proved. In the ka- 
buliyats of their vendors, executed some forty years previously, there was s sti- 
pulation that pucca houses should not be erected on the laud, which was, how^ , 
ever, let for building huts and residing thereon. Pucca houses were withquti^ 
objection erected on the land many years (apparently some thirty-five) b^ore 
suit was brought, Glover, J., was for ejecting the defendants, but J.,‘ 

whose opinion as that of the senior Judge prevailed, took a dijBEerent v^t 
Looking to the purpose for which the land was originally leased,** Si^ ho, ^to 
the fact of the long and uninterrupted occupation of the defendai^ts, their ven^* 
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dors, and the ancestors of those vendors, and to the conduct of the plaintiH in 
permitting the defendants to erect a pucca dwelling-house on plot No. 1, 1 do 
not think it equitable to give the plaintiff a decree to eject the defendants and 
to take direct possession of the land, and that, too, without any compensation 
whatever to the tenants, who are to be summarily turned out of house and home. 
On appeal Mr. Justice Kemp’s judgment was affirmed by a Bench of three 
Judges (Peacock, C. J., L. S. Jackson and Macpherson, JJ.,) Peacock, 0. J., 
^dying : “ Mr. Justice Kemp . . . though# that iniquity the plaintiff was not en- 
titled to turn the defendants out of the lands, because he stood by and saw them 
erecting pucca buildings on the land without any objection whatever. If he al- 
lowed the defendants to erect pucca buildings upon the land without objecting, 
it appears to me that he was bound in the same way in equity as if ho had grant- 
• ed them a potia with the pTivilcge of •building pucca houses on the land.” This 
case was quoted and followed in Brojonath v. Stewart, 8 B. L. R., Ap., page 51 
{per Paul, J.) : and in Durga Persad v. Brindabun, 7 B. L. R., 169, {per 
Ainslie, J.) , 

Reference may also be made to the case of Rani Rama u. Jan Mahomed, 3 
B. L. R., A. 0., 18. Here it was said : “ If the plaintiff has a legal title 
to the laud, and has stood by without asserting his rights, allowing Imdad 
All to sell to the defendant, standing by while Srinandan has built on and 
planted the land in the belief which the plaintiff has encouraged, or at least per- 
mitted him to entertain, that he had a good title, it will become a question whether 
the utmost the plaintiff is entitled to is not to get a reasonable rent from him— 
(See the judgment of Mr. Justice Trevor in Hurro Chuudro v. Hullodhur, 
W. R. Jan. — July 1864, page 166). The decision in that case appears to be in 
accordance with sound priuniples of equity. There is a case cited in Story’s 
Equity Jurisprudence, (vol. II, section 1649), The Somersetshire CJanal Company 
1 ?. Harcourt, 24 *Beav., 571, decided on a similar ground : and see also the 
Rochdale Canal Company v. King, 16 Beav., 630. The rule of equity is thus 
stated by Lord Kldou in Dann v. Spurrier, 7 Ves., 131 : “ The Court will not 
permit a man knowingly, though passively, to encourage another to lay out 
money under an en’oneous opinion of title, and the circumstances of looking on 
is, in many cases, as strong as using terms of encouragement. When a man 
builds a house on land, supposing it to be bis own or believing he has a good 
title, and the real owner, perceiving bis mistake, abstaios from setting him right, 
and leaves him to persevere in his error, a Court of equity will not allow the real 
owner to assert his legal right against the other without at least making him full 
compensation for the money he has expended.” (See elso Ramsden v. Dyson, L, 
B. 1 H. L., 129.) 

In the case of Peter Nicholl v. Tarini Charan Bose, 23 W. R , 298, while it 
was fully recognised that the landlord had tho right to protect the land from 
damage or injury, and to prevent any use of it, by which its permanent useful- 
ness might be impaired or endangered, a stiit for an injunction to restrain brick- 
making and for damages was dismissed, as the landlord had for five and twenty 
years acquiesced in the land being used for making bricks. 

In Durga Persad v. Brindabun, 7 B. L. R., 159, A had permitted B to 
erect a thatched dwelling-house with mud walls on a piece 
1225 belonging to A. B so occupied the land for 

bYuldingt. more than forty years, Whereupon the house and site were 

sold in execution of a decree against B, and were purchased 
by 0. It was held that B had become possessed of an assignable interest, and 
that A was not entitled to dispossess C. A case somewhat similar is that 
Of Bnkshoo t. Habi Buksh, 5 Decis. N. W. P., 366. 
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In the case of Addaita Charan v. Peter Das, 17 W. B., 383; S. O., 
13 B. L. B., 417 note, the plaintiff, the transfejree of the landlord's rights, sued 
to eject a person who had occupied the land upon which his huts were standing 

Compare Me caee wUh **^’‘’*y *^® 

that of Nurput Sing v. institution of the suit had put Q>*kutcha-pucca wall round 
Nutkoo Earn, 3 Beds. it. A decree for ejectment was passed, the Iligh Court 
N. TT. P. c. 282. (L. S. Jackson, 3.) observing : “It seems to be quite 

clear that the permissive occupation of laud under such circumstances as t|iib> 
defendant has held this land wijl not give him a light to retain possession of it 
when the landlord desires to put an end to the tenancy.” The question of com- 
pensation was here raised, but there was no ovidcijce on the point. Somewhat 
sin^lar to this case was that of Molmr Ali v. Ram Butun 21 W. B., 400, 
in which the defendant was holding “ permissively and without any right ” 
(for how long does not appear) a piece of laud of very small area and* 
occupied by a shop. The High Court (Kemp and Glover, JJ.) confirmed the 
decree for ejectment passed by the lower subordinate Court. The facts of this 
case must have differed from those of the case»at 7 W. B., 152, in which the 
opinion of Kemp, J., prev«ailed. In this latter case there had been a grant of the 
land for purposes of residence many years x>roviously. 

In the case of Prosonno Kumari v. Button Bepari, I, L. R., 3 Cal., 696, 
the established facts were that the defendant s, their father and grandfather, 
had been occupying the land for fifty or sixty years, during which time it had 
been used as a homestead, and occupied by a house and fruit trees. There was no 
evidence as to tlie origin of the tenancy, or as to who had built the house or plant- 
ed the fi’uit trees. Rent had been regularly paid. TJie landlord, requiiing the land 
for the erection of a kutchery, served the defendants with notice to quit, 
and then sued to eject them. It* was hold that he was entitled to do so. 
The cases of* Sbib Dass v. Baraa Das and Addaita Chupn v, Peter Das 
were referred to. The High Coui*t, Garth, C. J., and Birch, J, say in their 
judgment I There is no law, of which we are aware, in this country, which 
converts a holding at will, or from year to year, or for a term of yeans, into a per- 
manent tonnre, merely because the tenant, without any arrangement with his land- 
lord, chooses to build a dwelling-house upon the land demi.^ed. Such a law, if it 
existed, would in a largo number of cases lead to great in justice and inconveni- 
ence, and would often leave landowners entirely at the mercy of their raiyats. 
Small kiitcha dw'ellings in this country may bo erected in a sliort time and at a 
very trifling expense ; and if a landlord, as soon as ho or his agent discovers sucli' 
a dwelling to have been erected, were obliged, on the one hand, to turn the tenant 
out, or make him pull down his house ; or, on the other hand, as the only Alter- 
native, t<f allow the tenant’s permissive holding to become a permanent tenure, the 
consequences would often be disastrous to tenants or very unjirst to landlords. 
The truth is that the terms of a holding, as between landlord«and tenant, must 
always be matter of contract, cither expressed or implied. If they enter into an 
express agreement of tenancy, either written or verbal, such agreement generally 
defines the terms of the holding. If, on the other hand, a tenant is lot into pos- 
session without any express agreement, and pays rent, ho becomes a tenant-at-will, - 
or from year to year ; or, in other words, holds by the landlord’s permission upon 
what may be the usual terms of such a holding by the general law or by local 
custom ; and in sneb a case he is, of course, liable to be ejected by a reasonable 
notice to quit. Occasionally there are local customs by which special terms and 
incidents are engrafted upon the contract of tenancy ; but the existence of .the 
custom in such cases must be matter of proof, and no Judge has a right to act 
upon such customs unless their existence is duly established. In this case^na 
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- Bucli cudiom is even suggested, and as there was no express agreement of tenancy^ 
and no evidence of its origin, the defendants must be considered as holding fi-om 
year to year, and liable to be ejected by a proper notice to quit.” , . . . 

** If a tenant wishes to build dwelling-houses upon his land ho should take 
care to make a proper “arrangement accordingly with his landlord, lie has no 
right to hire his land for one purpose upon an ordinary permissive holding from 
year to year, or at will, and then, by using it for another purpose, to convert it, 
< wit his own option, and without consulting his landlord’s wishes, into permanent 
tenure. Such a law, if it were in force, would be manifestly unjust to the land* 
lord, and would lead to much litigation and inconvenience ” 

“ In some instances, no donbt, either from expressions used in the con tract of 

* tenancy, or from the fact of land having been let by a landlord expressly for#ihe 
purpose of the tenant building pucca houses upon it, such circumstances, coupled 

* with a long and uninterrupted possession by tho original grantee and hier descen- 
dants, have been held to raise a presumption that the tenure was intended to be 
permanent : but such cases often create doubt and difficulty, and it is always far 
safer for a tenant if ho means to build, to have the terms of his tenure clearly 
defined by a written instrument.” 

In this case no question of compensation appears to have been raised, and the 
houses were apparently ordinary huts and not brick buildings. There was no 
evidence that the holding was of a permanent character, or for any defined 
period. 

The principle of this decision was extended (wrongly we submit) to Tarnk 
Podo V. Shyama Churan, 8 C. L, R,, 50, in which the defendant had been 
in possession for upwards of 20 years, and the lands had been originally pnt into the 
possession of the defendant for building purposes, and tho defendant had built 
itaud houses, planted trees, and dug a tank. The Court (McDonell and Field, JJ.) 
observed : “ There is no law in tins country which gives anything in tho nature 

of a protected tenure or holding to a person who has occupied such a piece of 
land, however long may have been the penod of his possession,” So in Prosunno 
Kumar v. Jagnrnath, 10 C. L, R., 2*5, it was held that, althongh where 
land is let for building pucca houses upon it, or whore the tenant with the 
knowledge of the landlord does, in fact, lay out large suras upon the land in build- 
ings or other substantial improvements, that fact, coupled with a long continued 
enjoyment of the property by the tenant or his predecessor in title, might justify 
a Court in presuming a permanent grant, speeially if the origin of the tenancy 
could not be ascertained, yet the mere circumstance of a tenant occupying build- 
ings ppon property will not justify such a presumption, unless it can be shown 
that they were erected by him or his predecessors, because a landloi*d might let 
property of that kind as agricultural land at will or from year to year. (Garth, 
C.J., and Morffs, J.) The course of those decisions has very much changed by 
tho principle lafld down in Gobinda Chunder v. Aynuddin, 11 0. L. R., 
281. The Court (Garth, C.J., and JjjTitter, J.) observed: “In this case 
we think that there was quite sufficient ground to justify the Court below in pre- 
suming a grant of a permanent nature in favor of the defendants’ ancestors. It is 
ijeonoteded that the land in question was never let for agricultural purposes. ^ It was 
; ipparcntlylet upwards of sixty years ago for* building purposes ; because it is found 
' ^atatterthe grant (whatever it was), these buildings, which are of a substantial 
eiaracter, were erected some sixty years ago by the defendants’ ancestors, and 
, that they and their ancestoi's have lived there ever since. Under those circums- 
tances we think the Courts below were at liberty tq. presume, if they thought 
that the land was granted for building purposes, and that the grant itself was of 
A parmaucht eluurac^r. This has been explained in several recent oases, Aad. 
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wonggfc others in the case, to which our attention has been called, reported in 10 

0. L. R., 25. If the land had originally been*granted for agricultural purposes, 
thou the defendants would probably have had another answer to the suit, namely, 
that they had acquired a right of occupancy. But as the circumstances under 
which the original grant was made, tend to show that it was made for building 
purposes, then the Courts below were at liberty to presume that the grant was of 
a permanent nature. In the case mentioned by the learned Judge (Prosunno 
Kumari v. Rutton Bepary, J. L. R^ 3 Cal., 696)^ which ho thought 
verned the case, it did not appear that the defendants or their ancestors had ever 
built upon the land or laid out any money upon it ; indeed, it was found by the lower 
Courts in that case, that such kutcha buildings as were upon the laud had not 
been erected by the defendants.” But in Arut Sahoo v. Prandhan Pykara, 

1. L. R. 10 Cal., 502, the Court below did not raise the presumption of a per- 
manent grant and the High Court did not interfere. • 

Notice to quit : — See s. 45, pp. 206 — 209 ante. 


183. Nothing in this Act shall affect any custom, usage or 
BaTins of ouitom. customary right not inconsistent with, or not 
expressly or % necessary implication modified 
or abolished by, its provisions. 


Illustrations. 

(1) A usage under which a raiyat is entitled to sell his holding without the 
consent of his landlord is not inconsistent with, and is not expressly or by neces- 
sary implication modified or abolished by, the provisions of this Act. That 
usage, accordingly, wherever it may exist, will not* bo nffectod by this Act. 

(2) The fcustoin or usage that an under-raiyat should, under certain cir- 
cumstances, acquire a right of occupancy is €iot inconsistonlf with, and is not 
expressly or by necessary implication modified or abolished by, the provisions of 
this Act. That custom or usage accordingly, wherever it exists, will not bo 
affected by this Act. 

Custom: — The Rent Commission remarked: “We have provided that 
nothing in tho Bill shall affect any custom or customary right not inconsistent 
with, or not expressly or by necessary implication modified or abolished by, its 
provisions. The mode of proving -custom is not very well understood in this 
country, and unfortunately, notwithstanding a dictum of Sir Barnes Peacock 
(see Hills v. Iswar Ghoso, W. R., F. B. 156, and Thakurani v. Bisoswar, B, L. R., 
£\ B. 326) to the contrary, an idea got to prevail that Act X had superseded all 
customs, %nd was intended to do away with all agricultural rights, except those 
specially mentioned and provided for in that Act. We believe that there are 
many local customs, in this as well as in every other country, well understood by tho 
people, .'recognized by the landlords, ^nd susceptible of proof in the Courts of 
Justice, and wo think it very desirable to make it clearly understood that the 
Bill is not intended to interfere with any of these, unless they have been expressly 
rescinded by, or are clearly inconsistent with, its provisions.” In Laohmau t?, ; 
Akbar, I. L. R., 1 All., 440, the plaintiffs as zemindars sued their tenants for A 
declaration of their manorial rights as against all the tenants collectively to tl^’ ' 
plaintiffs of all trees of spontaneous growth, the fruit of mango, mohua, and npprb* 
priation by the other trees planted by the defendants, and of their right to receive 
a tribute of two ploughs annually, as also an offering of a certain quantity of 
^ppy-seed, hemp, bhusa, cow-dung cakes, and other farm produce on tho occasioB. 
of the marriage of the lower caste tenants, with a farther right to levy as dues fi^bm 
67 
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the said tenants a proportionate quantity of sugarcane juice prepared by e^h 
sugar manufactory, and the presentation of a certain number of sticks of sugar- 
cane on a certain day in each year to the plaintiff. The High Court in remanding 
the case for further inquiry observed : “ The most cogent evidence of custom is 
not that which is afforded by the expression of opinion as to the existence, but 
by the enumeration of instances in which the alleged custom has been acted 
upon, and by the proof afforded by revenue or judicial records or private accounts 
dTud receipts that the custom has been enforced.’’ • To prove a local custom, evi- 
dence innst be precise and conclusive. — (Tekait Durga Prosad v. Tekait Durga 
Kumar, 20 W. R. 154). The custom must be of that part of the country where 
the tenancy is situate. — (Annapurna v. Uma CLaran, 18 W, R. 55). Until 
some connection, either geographical or political, is shown to exist between liny 
two districts, there is no ground foi; inferring the custom of one district from 
its existence in another. — (Maharani Heyanath v. Burni Narain, 17 W. R. 329). 
In Kupil Rai v. Radba Prosad Sing, I. L. R., 5 All., 261, it appeared that the 
defendants were occupancy tenants of certain lands, tlxat those lands submerged 
and reappeared after some year6, that the tenant neither relinquished nor paid 
rent for them ; it was held that the claim of the landlord that he was entitled to 
them, according to a local custom, was not tenable with reference to the provisions 
of Act XII of 1881 (N. W. P. Rent Aetj. See Lnchmiput u. Sadatulla, 12 
C. L. R. In Lala v. Hera Singh, I. L. R., 2 All., 50, the claim was for the recovery 
of a cess which it was alleged was payable in accordance with the custom of the 
village on the second marriage of a widow of the Ramaiya caste. In dismissing 
the suit Oldfield, J., observed : “Amongst the conditions essential for establish- 
ing a custom are that the custom is of remote antiquity, that it has been continued, 
and acquiesced in, that it in re^onable and certain, and not indefinite in its cliarac- 
ter," Stuart, O.J., concurred in tho above view. (See also Dwarkanath 
Hurish Chandra, 1. L. R., 4 Cal. 925, Ram Luksmi r. Perumal, 12 B. L. R., 396 ; 
Hara Prosad v, . Shiv Dayal, 26 W. R., 55, B. C. ; Liichman v, Akbar, 1. L. R., 
1 All. 440.) In Chandra Kumar v, Pearee Lai, 6 W. R., 190, it was held that a 
custom as to tho transferability of khodkast jotes need not be absolutely 
invariable. According to the custom of tho Hooghly District, a tenure gianted 
for building purposes is transferable; — (12 W. R., 495). In an inquiry as to 
whether tenures of a certain class are transferable according to local custom, it 
is sufficient if there is credible evidence of the existence And antiquity of tho 
custom, and none to the contrary ; there is *no necessity for 'the witnesses to fix 
any particular time from which such tenures became transferable ; — (11 W. B., 
348.} 

As to custom see pp. 126 — 131 and 520 ante, , 

Usa||f6 It is doubtful if any distinction obtains in this country between 
usage and custom. The English law recognises the following distinction : 
“ Usages known as customs of the country, although not customs, if strictly so 
called, are^ usages existing generally in’* a district, and will, unless expressly ot 
impliedly included by the contract, be imported into and regulate contracts of 
tenancy, although the contract be in writing or in deed” — (Wiglesworth o. 
Ballison, 1 Smith, L. C., 598 ; See Woodfall, L. and T., 707). In Jugomobafa 
V, Manik Ohand, 7 Moore, 263, their Lordships of the Judicial Committee ob- 
sen'od ; “ There needs not the antiquity, the n niformity or the notoriety of costom, 
which in ^pect of all these becomes a local law. The usage may be still in 
growth ; it may require evidence for its support in each case ; but in the resuli 
, it IS enough if it appear to be so well known atid acquiesced in, that it may bo 
yes^nably presumed to have been au ingredient tacitly imported by the parties 
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CHAPTER XVI. 


Limitation. 

184 . (1) The 8uit§, appeals, and applications specified 

iitoititjon on Huits annexed to this Act shall be in* 

stituted and made within the time prescribed 
, in that schedule for them respectively; and 

every such suit or a^jpeal instituted, and application made, after 
the period of limitation so prescribe, shall be dismissed, although * 
limitation has not been pleaded. 

(2) Nothing in this sectioij shall revive the right to 
institute any suit or appeal or make any application which would 
have been barred by limitation if it had been instituted or made 
immediately before the commencement of this Act. 

Sub-section (1) : — This section is controlled by section 185, and therefore 
iliese provisions are complemented by the definitions 
and provisions of tlio Limitation Act. The word ^'snit” 
therefore has been evidently used in the sense in which it has been defined 
in Act XV of 1877, viz., that it, “does not include an appeal or an appli- 
cation.** So in. Act IX of 1871: “We think that the word ‘suits* in the 
Act of 1871 was not intended to include ‘ applications.* In the Act of 1859 the 
word might have had a more extended meaning, but in the Act of 1871 a distinc- 
tion seems to have been carefully drawn between ‘ suits,’ ‘ apjieals,* and ‘ applica- 
tions,* each of these subjects being sepamtely dealt with, and in different divisions 
of the schedule” — (Dhiinessur v, Gridur Saliay, I. L. R,., 2 Cal., 336 ; see 9 
W. H., 402; 1. L. R., 1 All., 97). But in Mungul Purshad r. Grija Kant, 

I. L. R., 8 Cal., P. C., 51, an application for execution of decree has been 
lield to be an application in the suit in which the decree has been obtainadit. 
Therefore a suit would include applications for execution ; so in Biharilal tf, 
Gorbordhunlall, I. L. R., 9 Cal., 446 ; see Kcratansi Kalanjie, I. L. R,, 2 Bom., 
148; I. L. R , 10 Cal., 748. Act XV operates from the date on which it came into 
force as regards all applications made under it.— (Bohari Lall u. Goburdhan*Lall, 

I. L. R., y Cal,, 44G, dissented from.) An application for execution made on 
the 2nd of March 1872. In the execution proceedings, certain jJropertios were 
attached and a sale proclamation was issued. A claim to a portlbn of the proper- 
ties was then prefeiTcd by third parties, and allowed on the 17th June of 187^ 
The decreeliolder failed to take necessaiy measures to bring the I'emainder of the 
property to sale, and the case was struck off on the 4th of J nly 1872. A subse* 
quont application for execution was made on the 14th June 1875. It was held 
that the subsequent application was not barred by the provisions of section ^ ; 
Act XIV of 1859. Botidfide proceedings in resistance cf a claim to attach 
parties are proceedings to enforce a decree within the meaning of seotiou 20 
td Act XIV of 1859.— (Becharam Dutta r. Abdul Wahed, I. L. R,, 11 Cal, 55)/, 

Sbldl bo ixistitlLted . — Explanation of section 4 of Act XIV of 1877 which 
applies to this Act also by sub-section (2) of section 185 past, rmm thus r “ A 
suit is instituted, in ordinary cases, when the plaint is presented to the jproper 
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officer ; in the case of a pauper, when his application for leave to sue as a pauper 
is filed ; and in the case of a claim* against a company which is being wound by 
the Court, when the claimant first sends in his claim to the official liquidator. 
But this rule is modified by section 22 of Act XV of 1877, so far as it concerns 
new plaintiffs or defendants added after the institution of the suit, which also 
shows what is meant by the words ‘ ordinary cases ' in the Explanation just referred 
to. Delay in the appointxnent of a guardian ad litem for a minor does not affect the 
“ii^ate of institution — (I. lit. R., 4 All., 37). •• When tho plaint was really presented on 
the 29.tb July, it could not matter if the endorsdhient on the plaint stated that it was 
presented on the 31st July, or that it was not accepted until the later date— 
(Young V. MacCorkindale, 19 W. R., 159 ; see also 6 W. R., 207 ; 6 W. R., 39 ; 
7 W. R., 157 ; 23 W. R., 447 ; I. L. R., 1 All., 2ti0). The date of institution is 
tho date of the first pi*esentation of the plaint — (I. L. R., 4 AIL, 37). If the plaint 
is returned for insufficiency of stamp, or for any amendment, and then it is pre- 
sented again within the time allowed or within a reasonable time, the date of the 
first presentation is tho date of institution. The same remark applies to appeals* 
(See I. L. R., 2 AIL, 832, 875 ; ‘l. L. R., 1 AIL, 260 ; 23 W. R., 447. See 7 W. 
R., 157, 241 ; 1 Mad. H. 0. R.. 427). It has been held by tho Punjab Chief Court 
that an appeal is not presented within the meaning of tho first para, of section 4 if 
it is not accompanied by the co[)ies of decrees and judgment required by section 
541 of the Civil Procedure Code — (See Rivaz, 1C). Order admitting an appeal 
after time made ex-parte by a single Judge of the High Court sitting to receive 
applications for tho admission of appeals under a rule of the High Court made in 
pursuance of 24 and 25 Viet. c. 166, section 13, and Letters Patent of the Court, 
section 27, is liable to be set aside at the hearing of the appeal by the Division 
Court, on the ground that tho reasons for admitting tho appeal were ciToneous or 
inadequate — (2 B- L. R., 184 ; 4 B. L. R., 84 ; I. L. R., 1 AIL, 34). ‘ This reverses 
the decision in 8’ W. R., 141. In. 10 B. L. R., 155, it was held that the order was 
open to review. Under section 48 of the Civil Procedure Code, the plaint must 
he presented to the Court or such officer as it appoints in this behalf (see 6 Bom. 
254). A plaint may not be presented at the private residence of the Judge or 
oflGber — (7 N. W. P., 5 ; contra, Suth. S. C. Cf. Ref., 36). 

The word ‘ prescribed’ has a technical meaning in the Act (vide cl. 15 of 
section 3, ante). In this section however that technical 
'«»rbed^2it&Bt*Sc£cfule. meaning cannot obtein. The word ‘prescribed’ here 
means prescribed by the Act as the context clearly shows. 

This penalty must be enforced even if the defendant is willing to confess 
Shall be dismissed al- judgment— (Debi Narain v, Ishan, 13 C. L. R., 153, 155; 

limication has Jaimal Sing v. Bhaga, Rivaz., 15) . The point of limitation 
o sen p p e . ^ which, whether it be taken by the defendant or not, 

the Court is hound to entertain — (Ramey v. Broughton, I. L. R., 10 Cal., 652, 
658 ; 2 Bom. H^ C. R., 162 ; 2 Wym. Rep., 24). Instead of dismissing the suit, 
the Court may allow the plaintiff to withdraw his suit in order that he may 
proceed against the defendant in a foreign Court, where the law of limitation 
may not be the same as that of British India— (L L. R., 6 Bom. 103, 107). The 
, munsiff dismissed a suit as barred by limitation ; the Judge on appeal set aside 
tlio munsiff’s decision and remanded the suit for investigation on the merits* 
The munsiff then gave the plaintiff a decree in full ; the Judge on appeal 
allowed a part of the claim ; the plaintiff appealed to the High Court. Tho 
: aefendant preferred a cross objection to the Judge’s finding of fact as to the part 
deoreed. The High Court is bound to considw the questiou of limitation, al- 
ihongh it IS not open to the respondents to take this objection themsdves— 
<Ainbalu Nadu Yakut, 1. L. 6 Mad., 3fe. Compare 13 W. B., (F. B.), 44 } 
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13 W. R., 62 ’} 1 A|?ra 248; 3 Bom. H. 0. R., 164 ; 1 B. L. R., 26 ; 7 W. R., 67; 

4 Hoo. I. A., 60D ; 14 W. R., 370). If the question of limitation has been decided 
(dinectly or indirectly) between the parties, it cannot bo raised again in a snbs^* 
qnent stage of the same case — (Mnngal Pershad v. Grija Kant, II 0, L. R., P, 0., 
113, also 11 0. L. R., 145). Remanding a case on appeal is indirectly or constmc; 
tively determining that the suit is not barred by limitation — (Morubin v. Gopalbini 
1. L. R., 2 Bom., 120, 131). Judgment-debtor cannot raise the plea of limitation 
in respect of execution-proceedings under which his property has already bean* 
sold and pui*chased by a third party — (I. L. R., 6 Mad., 237 ; I. L. R., 10 Cal.^ 
220). Where the defendant successfully pleads limitation, the suit must be dis- 
missed with costs, even if the plea is used for the purpose of refusing to perform 
admitted obligations — (Banning, 283; L. R., 17 Eq., 75). Where, however, the 
defendant does not plead limitation at the fimt stage of the case, the Court may 
refuse to award costs to him — (I. L. R., 6 Mad., 178). Illustration (6) of section * 
4 of Act XV overrules Bharmt v, Issur Ch under, 8 W. R., 141. It runs thus : 
‘^An appeal presented after the prescribed period is admitted and registered* 
The appeal shall nevertheless bo dismissed.’’ * 

Sub-section (2) : — The Bengal Act VIII of 1869 made a special provision of 
limitation for applications for review. The present Act does not reproduce it. 
Under the old Act an application for review, if not filed within 30 days of the 
judgment, would have been barred by the old law. Under the new Act, the 
Indian Limitation Act would apply to a case like this, and the applicant will 
get three months* time for filing his review. Suppose at the date of the com- 
mencement of the Act 30 days arc over, under this sub-section the applicant 
is barred ; but suppose at the date of. the commoucement of the Act, 29 days have 
only expired, this sub-section will not apply, and it* may bo argued that the 
applicant will get three months’ time. But not so ; we must ^cad this section 
with section 6 of the General Clauses Act, and the old law will govern a case 
like this. Vide notes under sub-section (1) of section 2, pp. 19 — 23 and sub- 
section (2) of section 143. Compare sub-section (4) of section 2. 

186. (1) Sections 7, 8, and 9 of the Indian Limitation Act, 
fortionsoftbe Indian 1877, shall not apply to the suits and appU> 
pumiue‘towuh8uitV£o- cations mentioned in thc last foregoing section. 

(2) Subject to the provisions of this chapter, the provisions 
of the Indian Limitation Act, 1877, shall apply to all suits, ap- 
peals, and applications mentioned in the last foregoing section. 

Sub-section (1) : — Section 7 provides that, if a person is a minor, insane, 
or an idiot at the time from which tbe period of limitationjis to be reckoned, 
he may institute a suit or make his application within the same period 
after the disability has ceased, as would otherwise have been allowed from tbe 
time prescribed by the law. Compare Dinonath v. Roglioonath, 5 W. R. 
(Act X, 41). Section 8 provides that when one of several joint creditors 
or claimants is under such legal disability and a discharge can be given without 
his concurrence, time will run against them all ; but if such discharge cannot, lio 
giyen, time will not run against any of them, until one of them becomes capabfe ' 
of giving such discharge. Section 9 provides that ^when once time has begliii ' 
to run, no subsequent disability or inability to sue stops it. 

Sub-section (2): — Subject to the provisions of this chapter. — So section 6 ot 
Act XV of 1877 provides : “ When, by any special or local law now or hereoCtqr 
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in force in British India, a period of limitation is specially prescribed for any 
snit, appeal, or application, nothitfp^ herein contained shall affect or alter the 
period so prescribed sec section 6 of Act TX of 1871 and section 3 of Act XIV 
of 1859. These rules are founded upon the maxim generalia specialibus non 
4$rcgant^--9, general later Act does not repeal, control or alter an earlier special 
or local one by mere implication. Such an Act is presumed to have only general 
oases in view, and not particular cases which have been already provided for 
«(Maxwell, 157). “ The treason is that tht Legislature, having had its attention 
directed to a special subject, and observed al> the circumstances of the case and 
provided for them, docs not intend, by a general enactment afterwards, to derogate 
from its own act, where it makes no special mention of its intention to do so’* — 
(Unnoda Prosad v. Kristo Kumar, 19 W. R., 6, P. C. ; The Collector v, PunriA, 1 
Mad., 89, 110). It was accordingly liteld that the general law of limitation (Act 
* XIV of 1859), in the absence of any express wordB or necessary implication^ did not 
repeal or affect the limitation clauses of tlie Bengal Rent Law (Act X of 1869)— 
(Unnoda Prosad v, Kristo Kumar, 19 W. R., 5, P. 0. ; Paulson v, Modhu Sudan, 
2 W. R., Act X, 21, P. B). Section 6 of Act IX of 1871 saved special 
and local laws, “ now or hereafter to be in force,” so that whether the general Act 
was lat&r or not, its provisions could not be imported into any local or special law. 
,And after the passing of that Act it was held that the provisions as to 4^<9^b]lity 
contained in that or any other Act could not apply to a suit under a special Act 
— (Thakur Kupitnath v. The Government, 13 H. L. R., 445 ; 22 W. R, 17). 
Similarly the provision in section 5 of Act IX as regards the period of limitation 
expiring ou a day when the Court is closed, has been considered to be inappli- 
cable to suits for arrears of rent under Act VIII of 1869 B.C. — (Paian Chunder 
V. Mutty Lall, I. L. R., 4 Cal., 50 ; 2 0. L. R., 543). Act XV of 1877, however, 
has altered the law. It has been held by the Calcutta High Court that the 
language of sectisn 6, Act XV of 1877, has introduced a change in the law. 

Inman^Limitation Act, laws of limitation were not to be affected by the general 
to all under Act XV of 1877, the rule is that the periods 

* * of limitation proscribed by special or local laws shall not 

be altered or affected by the general law. This raises an inference that the 
Legislature intended that the general provisions and exceptions contained in Act 
XV of 1877 should bo applicable to suits, appeals, or applications governed by 
special or iobal laws of limiUtion. Accordingly the general provision of section 
5, Act XV of 1877 (as regards the period of limitation expiring ou a day when 
tfhe Court is closed), has been applied to suits under Act VIII of 1869 B.C. — 
(Goj^ Chand v. Kristo Chunder, I. L. R., 5 Cal., 314 ; Khosel v, Gun%9h Dutt, 
I, L. R., 7 •Cal., 690). Similarly, the genei’al provisions of section 12, Act XV 
(as to exclusion of time occupied in obtaining copies of decrees, &c ), and 
of (Section 19, Act XV (as to acknowledgment of liabilities) have been considered 
applicable to applications and suits undt?*r Act VIIl of 1869 B.C. — (Biharilal i), 
Mungalanath, I. L. E., 5 Cal., 110). In the report of this case a similar ruling 
of ,8ir Richard Garth is referred to. See Parbatinath v, Tejmoey, I. L. B., 5 
Cal., 303. But as these general provisions and^ exceptions modify the periods 
of limitations prescribed by local and special Acts, they may be said to ‘affect/ 
if not io ‘ alter,’ those periods. And although the corresponding section of Act 
(section 3) referred to the periods of limitation only, the general 
provisions of that Act were held by the Privy Council to be inapplicable to suits 
■; for which a shorter period of llniitation had been prescribed by a special Aotv-* 
^ 1(Unnoda Porsaud e. KHsio Koomav, 19 W. E., ?>, P.C.j Mahomed BaUdoor 
The Uliecior, 21 W. li., 381, P.O- Bee also Harimm r. Vishnu, 10 Jteni., 
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2(H.) Besides, under the well-established rale of constraction to which we hare 
referred, a more inferencej, nnless it is a noccwsary one, is not sufficient to rebut 
the presumption that the Legislature does not intend by a general enactment 
to interfere with a special one — (19 W. R., 5, 6, 7, P. C.) On the other hand, 
it should be remembered that 4ct XV expressly provides (see section 1) 
sections 2 to 25 shall not apply to suits under two particular special laws, , 
Act IV of 1869 and Mad. Regulation VI of 1831. From this it would seem 
the Legislature intended that to suil^ under other special laws, those sectioMK^ 
may, as far as possible, apply. Hence in Ram Raw v. Venkatisa, 1. L. R., 5 
Maid., 171, P. B., the Judges of the Madras High Court were of opinion that 
section 19, Act XV of 1877, was applicable to summary applications under special 
and local laws, such as the Acts regulating the rights of landlord and tenant in 
the North-Western Provinces and in Bengal* Qweri/— If the general provisions 
of Act XV arc applicable to suits and application under all special and local * 
laws, why has the Legislature expressly extended those provisions to suits under 
Act XVIII of 1881 (sec section 23, Act XVIII of 1881, the Central Provinces 
Land Revenue Act.) • 

The general provisions of the Limitation Act are contained in sections 5 — 25. 
For decisions under those sections, the reader is referred to the author’s Indian 
Limitation Act. 


CHAPTER XVII. 

• SUPFL£HENTAL. 

Fenalties. 

186. (1) If any person, otherwise than in accordance 

Fenalties tor iUegal A®* Cnactmcnt fot tho 

interforenoe witn pro- time being in forcc,— 

“"*■ ■ («) distrains or attempts to distrain the, 

produce of a tenant’s holding, or ’ i 

(6) resists a distraint duly made under this Act, or forcibly 
, or clandestinely removes any property diily distrainedl 
under this Act, or . * 

* (c) except with the authority or consent of the tenant, pre« 
vents or attempts to prevent the reaping, gathering, 
storing, removing, or otherwise dealing with any pro- 
duce of a holding, 

he shall be deemed to have committed criminal trespasl i 
within the meaning of the Indian Penal Code. 

(2) Any person who abets within the meaning of the 
Penal Code the doing of any act mentioned in sub-seotioh (t ji, 
be deemed to have abetted the commission of 
tre^ass within tlie meaning of that Code. 
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Sub-BOCtion (1) : — The punishment under section 447 of the Penal Ood^ior 
these offcucoB is imprisonmoj^j^f etthor description for a term which may ext&d 
to three months, or fine whicn extend to five hundred rupees, or both. 

Sub-section (2) See sections 109 and 116 of the Indian Penal Code. 

^ ^ Ag&nti and repreBentativea of landlords. 

187. (1) Any appearance, application or act, in, before 

Power for landlord to to any Court or authority, required, or 

tettbroughasent. authorised by this Act to be made or done by 

a landlord, may, unless the Court or authority otherwise directs, 
bo made or done also by an. agent empowered in this behalf by 
a written authority under the hand of the landlord. 

(2) Every notice required by this Act to be served on, or 
given to, a hindlord shall, if served on, or given to, an agent 
empowered as aforesaid to accept service of or receive the same 
on behalf of the landlord, be as effectual for the purposes of 
this Act as if it<had been served on, or given to, the landlord in 
person. 

(3) Every document required by this Act to be signed or 
certified by a landlord, except an instrument appointing or autho* 
ilzing an agent, may bo signed or certified by an agent of the 
landlord authorized in writing in that behalf. 

8ub-S6CtiOU (1) : — This certainly modifies sections 10 and 20 of “ The Le^al 
Practitioners' Act," XVIII of 1879, which prohibits persons from ^practising unless 
they have obtained a certificate under the Act. A difference, however, exists even 
under the Legal Practitioners' Act between acting for one landlord in the case con- 
semed with his estate, and acting for all employers. Under this sub-section, 
however, one agent may be employed by Several landlords. The gomashtas cannot, 
however, sue in their own name. 

188. Where two or more persons are joint-landlords, any- ’ 

, , , . . thing which the landlord ib under this Act 

KtueotiToiT or i»7 com- required or authorized to do must qp done 
Don agent. , . either by both or all those persons acting 

together, or by an agent authorized to act on behalf of both or 
»11 of them. 

See sections 93 to 100. As to the right of one co-sharer to make a sur\w , 
and measurement, see sections 90, 92, and notes ; also 10 B. L. R., 397 ; 19 Vr . 
R., 380 i 20 W. Re, 386 ; 9 0. L. R., 444 ; I. L. R., 7 Cal., 684 ;-to enhance 
rent, see sections 27-~87. and notes ; also 2 G. L. R., 370 ; 1. L. R., 4 Cal., 96 : 

6 0. La R., 646 ; 9 C. L. R., 37 ; I. L. R., 7 Cal., 633 ; 10 C. L. R., 331 ; I. L, 
E., 4 Cal., 96, 592 ; I. L. B., 5 Cal., 273, 674; I. L. B., 7 Cal, 633, 761 ; I. 

&., 8 Cal, 363 ; I. L. B., 9 Cal., 864 ; — ^to eject, see sections 44, 66, and 89 and£«> 
Wtes; also 9 0. Ji. E., 76 ; 12 C. L. B., 223 ; I.’L. B., 4 Cal., 961 to sne tm 
his shau'e of rent separately, see section 66 and notes, and nlso notes that preestd-. 
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“ J^nl-lamHnnl ’* means 
jointm colled ion of ruyit. 


. 6,5; 

W. R., 

- , , , , , , - note; 

3 C. L. ifc., 223 ; 8 C. L. U., 445 ; I. L. R., 4 Cal., 90, 350, 550 ; 1. L. R., 5 C., 
915, 941 ; I. L. R., 7 Cal., 150 ; T. L. R., 8 Cal., 277. ^ 

Suits for arrears of rent by co-sbarers : — This section has caused som<i 
agitation and is no doubt a liiird nut to crush. Some ooinmcntators'*!ftavo argired 
that it has ovor-riddon all the dccisicaQis that have ruled that a sopamto snU*' 
would lie, when a co-sharor has ^‘olloclnd rent separately. It a]:>pcfirs to mo 
that this was never the intention of the Legislature. “ Joint-landlords’* in this 
Bccf'ion should be read as landlords not only joint in 
estate hut also in the collection of rent. (';o-sha.rers col- ' 
leeting rent sepamUdy would not thend’ore be joiiit-land- 
lord.s. It should he recollected that the decisions under the old Act jiroocnded 
upon the principle that when it has been ariungcd between Mk' (io-sharors of 
au estate and their tenant, that ho shall ])ay each co-sharer his ]n*o|)oi'fionato 

share of the cnitiro rent, that was an arrangt^uent or a coutrae.t upon which 

a separate suit for such proportionate share should lie. 1 submit that the same 
principle still apjdios. 

IsL — Because no body will deny (bat wlicu there is a separate arrnngtunciit 
Separale rnUcrUo,} rreafe^ the principle of uhi jus ibi (where 

a scpiirnlo confrod and th» there is a right, there is a remedy) would give the party 

principle of rihi jns JA a viglit to sue upou such contract (section 1 1 of the Civil 
remediom will apply. rroceduro Code.) 

2n(lh /. — Jt is a contract which is not prohibited by the Bctigal Tensnicy Acly 
Chapter XV of .the Act is heeded Coafract and sim\ presei‘ib(‘s restrlc* 

tioiis upon agreement. In this (diapter while many cases are provided for, in 
whi(di contmets and agreements againsi the ])roviKions 
prohibited, the case of a sepnrale suit by 
** ^ ' co-sharers collecting nnii separately is not meniionod. 

If section 188 meant any thing of the kiml now contended for, a jnohiljitory 
clause rcstri(5ting contracts by scj)arate collection would have surely found 
place in chapter XV. 

3rd/.//. — On the contrary, t?lic definition of the words “landlord” and; 
“tenant” contempfate siusli contracts. The word “ landlord” means “ a ]>erso!i 
immediately undei* whom a tenant Ifohls and includes tlie (loverniiumt ; ” and 
the word “ tenant ” is^efined to mean “a jicrson ^\ho holds land under anothov 
person, and is or hut/fmlia special coni rad 'would he, liable to 2 iay rent for that Jand 
to that person.” It should ho observed that it is upon tliis 
Bat is er^oaraged hy the JoHnition muinly (with scetioiis 53 and r)4)^tha'Utho right 
' of the landlord to collect rent from his ie*nant resits. If 

so, the very definition of tenant shows that wdicre there are joiiit-hmdlords, 'he 
(the tenant) is not liable to pay his w4iolo rent to them, when tlioi'e is a special 
arrangement or contract to the contrary ; e.g., when ho has made a special 
contract with a co-sharer to pay his pi'oportionato share of rent .sojiarately. 

4ktkly . — The form of a suit (hccausc that is tlie real question, e.gr., whether 

X- ■ ; co-sharers collecting rent separately should sue 

The question involves a , x. i \ ° x* i- i T 

rule of procedure and ought together or separately) is a question ot procedure, and 

Jo have found a place in under chapter XIII of the Act which provides for Judi*' 
chapter a?ni, if the Legisla- cial Procedure, no special provision is made for the cuso 
Mre meant to insist upon under consideration. Hence it may be fairly argued 
i^jointsmt. of Civil Procedure will govern this question, 

and it was not iho intention of the Legislature to provide by section 188 a matter 
ot iprooedare which ought to have found place in chapter XIIL , 

’ 68 
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htlily , — The words “do” and “act” in section 188 and section 187 
The ^orda ** do** and never meant to include a suit, because in that case, sji 
J*act** do not include a agent will be entitled to sue. {Vide Mokha Hurukm|< 
e. Bisscsvar 13 W. R., 344 ; Kunjo Behari Roy v. Pai*na 
Ghnnder Chatterji, 12 C. L. R., 12). It should be remembered that the word 
* act ’ occurs in section 30 of the Civil Pi*oceduro Code and there too it has been 
held that it < does not .include a suit. Compare the meaning given to the word 
. ‘ transact ’ in Gujjulars case. 

QtMy , — The history of the provision under consideration does not warrant 
-p,- the contention of a joint suit by co-sliarers collect- 
separately. The onginal section (s. 69) as 
suit would lie, dratted m the Rent Commission Bill ran to the follow- 

ing oftect : 

“ Except in cases hereinafter excepted, rent payable to coparceners shall 
be paid upon the joint receipt of all such coparceners, or where a manager has 
been appointed by them or by the District Judge, upon the receipt of such 
manager ; and all Such coparceners must be made parties to any suit brought 
for the recovery of arrears of any such rent. Any such suit brought by one or 
more coparceners, and not by all, or to which all liave not been made parties* 
shall be dismissed with costs. 

“ Exception 1. — When nn agi'eement has been made between a tenant 
and one or more of several coparceners with the consent of the other or others 
of them that the share of rent to which such one or more coparceners is or are 
entitled shall be paid directly to him or them, such share of rent shall be so 
payable and recoverable. 

“ Exception 2. — ^Who^j a tenant bas usually paid to ono or n^ore of seveml 
coparceners without objection from the other or others of thorn, the share of 
rent to which sugh ono or more coparceners is or are entitled, such shai'c of 
rent shall be so payable and recoverable. 

“Exception' 3. — When a coparcener is unable to obtain his share of the 
rent payable by a tenant in consequence of collusion between such tenant and 
the other coparcener, ho may sue to recover his share of rent separately, or shall 
in such suit make such other coj)arceners defendanls.” 

And the Commission reported (vol. I, p. 62) “ Wc have taken those excep- 
tions from cases actually decided, and we consider that they are proper excep- 
tions to the rule and that the law as here settled by the decisions ought not to be 
altered,** 


So section 150 of the Rent Commission Bill said 
'*150 (a). Every Naib or Gomashta tliere-lo specially empowered by a 
written aij^thority under the band of his employer shall, for the ]iurp(fto of ail 
Buch suits as * arc mentioned in section 149, be deemed to be the recognized 
agent of such erftployer within the meaning of sections 36, 37, and 38 of the 
Code of Civil Procedure, notwithsUmdiug that such employer may be within 
the local limits of the jurisdiction of the Court in which any appearance, appli- 
cation, or act is made or done by such Naih or Gomashta. Any such suit shall, 
nevertheless, be instituted and conducted in the name and on behalf of such 
employer. 


• praobioe in India is to make pro forma defendants those persons who have co-existent 

mats with the plaintiffs to sne, bnt who rofnao to join as plaintiffs, the fact of this refm^ 
SSi ? ■ if ^ practice in Courts ef Equity in England, which has not 

^n materially a^red by the Rules under the Judioature Act, see Danieirs Chancery Practice, 

the Code of Civil Prooedw and oonsidnr IdiB 
with tl>.© permission of the Cous^t,*’ in the latter section. 
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** (h). Every notice which may under any of the proviisions of this Act 
be served upon, and every sum of money or ^ce which may uuder any of the 
provisions of this Act be tendered to a landlord, may bo served upon, or tendered, 
to, any Naib or Gomashta of such landlord empowered in the iminner and for 
the purpose mentioned in clause (a) ; and such service or tender shall be as 
effectual as service upon, or tender to such landlord himself.” 

Section 69 of the Rent Commission Bill was omitted in tlie Bengal Tenancy 
Bill No. 1, but section 160 wasr reproduced in section 229 of the Bill as follows^* 

“ Any appearance, application or act in, before, or to any Court or other 
authority required or authorized by this Act to bo made or done by a landlord 
may, unless the Court or authority otherwise directs, bo made or done also by a 
Nafb or Gumashta of the landlord empowered in this behalf by a written authority 
under the hand of the landlord, and every notice required by this Act to be 
served on, or given to, a Naib or Gomashta of the landlord empowered as* 
aforesaid to accept sorvico of, or receive the same, be os effectual for the purposes 
of this Act as if it had been served on, or given to, the landlord in person.” 

The Bengal Tenancy Bill No. II then prodded ; 

“221. (1) Any appearance, ax)plication or act in, before, or to any 
Court or authority, required or authorized by this Act to be made or done by 
a landlord, may, unless the Court or authority otherwise directs, be made or 
done also by an agent of the landlord empowered in this behalf by a written 
authority under the hand of the landlord. 

“(2). Every notice required by this Act to be served on, or given to, 
a landlord shall, if served on, or given to, an agent of the landlord empowered 
as aforesaid to accept service of a process, be as effectual for the purpose of this 
Act as if it had been served on, or given to, the landlord in "Iperson. 

“ (3). Bwery document required by this Act to be signed or certified by 
a landlord, exccf)t an instrument appointing or authorizing an agent, may 
bo signed or cortified by an agent of tho landlord authorized in writing in 
that behalf. 

“ 222. Whore two or more persons are joint-landlords, anything which 
the landlord is under this Act required or authorized to do must be done either 
by both or all those persons acting together, or by an agent authorized to act 
on behalf of both or all of them.” 

And the Sele*ct Committee remarked : — “ Wo have somewhat amplified 
the provisions of section 211, wliich empowers a landlord to act through his 
agent, and in order to remove a misapprehension which, notwithstanding the 
definition of “ landlord ” contained in tho Bill, we have found to exist in^some 
quarters,, we added a section (222) to make it clear that, when two or more 
persons are joint-landlords, they must act together or through an agon4, appoint- 
ed by them jointly.” “Landlord” in this Bill was defined to mean “a person 
or a number of persons immediately under whom a tenant holds^’ 

The Bengal Tenancy Bill No. ill and tho Act adopted the sections of 
Bill No. II in their entirety. 

Now it is clear from the above (1) that tho Rent Commissioners did not 
Oontomplate the necessity of a joint suit when co-sharers collect rent separately ; 
on the contraiy they expressly provided by section 69 of their Bill that wheii 
co-sharers collect rent separately, they are entitled to bring separate suits. 2niy^ V, 
that when the Bengal Tenancy Bill No. I was introduced, it was not thought ! 
neOessazy that any provisions should be made for this case — a fact from wKicIpi 
it may be Inferxed that the Legislature was satisfied to leave this case as it 
i e., to be guided by the Case Law, and that when Bill No, II was introduded 
it was farthest from tho intention of the Legislators to coutezuplaie iba case 



640 


THE BENGAL TENANCY ACT. 


of a j(fint f-uit for rent by co-aharors collecting rent separately by section 222. 
. In onior to show this, we hare to K)ad carefully section 187 of the Act, and its 
histonj. In the corresponding section (158) of the Rent Commission Bill, wo 
find a desire in the Logislatiirc of giving power to the landlord to act through 
his agent. In clauso (a) the gomaslita was made a recognised agent and “ aay 
appoaraiice, application or act*' made by him bound the landlord. But it is 
expressly guarded that he cannot sue in his own name. Hence the word ‘ act* 
.was used in a special sense and did not iiveludo a ‘ suit,* By clause (b) he may 
be served with notice or tender of rent maydbe made to him. Clause (a) gave 
facility to the landlord, and clause (b) to the raiyat. The Commissioriora 
observed: “We have retained the provisions of the existing law as to nadba 
and goraa.shtns, if specially empowered thereto, acting as the authorized a.gtni8 
of their em])l()yevs, although such employers are resident within the local limits 
of the Court’s jurisdiction. Wo think tliat the facility thus afforded to land- 
loi'ds is a rensonablc one, which should not bo taken away. At tlicj same time 
wc have thought it orpially reasonable to provide in the interests of the raiyat 
that the service of Jiny uotict' umior the Act upon such uaib or gomashta, or the 
tender to him of any money or fee, shall be a.s valid a service or tender as if the 
service liad been made upon, or the amount of fee tendered to his employer.’' 
(Vol. T., 7t) 

The Bengal Tenancy Bill No. I adopted that section, but did not mention 
the case of tender to a gomashta, becau.so it may have been thought that tlio 
word “ acA" in (}k‘ sentence appf'arnnci\ application or act'* would include that 
case. Bill No. 1 1 followed iu the same strain (vide section 221) but made an 
amplification. Section 221 provided that gmnashta may outer a]>poarauco, a[)ply 
or act (but not sue) like Jiis ]U'iuei[)al, the landlord ; sectirm 222 then .said that 
when that, principal consisted of a collective body, i. e , wIkui thc're are joint 
landlords, they iviist fact through a common agent. This is iiidood the maiu 


object of section 187 of the Act. 

7thly. The wmrds author iml or reffnircil" to do under this Act, 

obviously do not cov'cr the case of suit; because a 
The avfhnnzcd for is not autliorizcd or required by this Act. 

right of a landlord to recover rent is a right whicli 
he can enforce iimlcr the ordinary Civil law of tho 


country (sec s. 11 of the Civil Procedure Code.) 

8thly. H(5ction 188 hus no sanction or penalty attached to it and i.i 
therefore innocuous, ft will not prevent co-shart*rs from suing for rent sopa.* 
ratcly. The section says that all landlords must act together. Let u.s suppose, 
for tho sake of argument, that li. means that they 
Section 188 proiudns jor together, but it does not say what w?ll be tbo 

•nopenn ;/. « pcMialty if they do not do so. It <loes not sjiy that 

if the landlords •do not corajdy with this section, their suit must bo dismissed.* 
This is very siguificaut when we compare* this section with section G9 of tho 
Rent Commission Bill, which expressly provided dismissal of such Suits, whea 


they did not fall under tlie exceptions. If the Legislature meant to provide 
th«,t oosharers collecting rent separately must sue together, nothing was easier 
than to attach a penalty to the section. 

Against this argument it has been observed that it cuts both ways. If tho 


* Tliis arpfumeat like that of Mr, Justice Markby in Nohin Kishen Mufcerji v. Shiv 
Terehad Putak, 8 W. H., 0(i, iipoti the registration of i;onnres (section 20 of tho old Act) 
in whioii hv bays, “ 1 cftiinf»b aBsumo that bocaasc tho Legislature has not expressly provided 
a penalty, thoreforo this awver© one of forfuUur© was intondod.’* 
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section has no penalty in ease of oo-sharors colleotingf rent Separately, so it has 
none for co-sharers collecting rent jointly, and»tLat tlio argument will apply to 
cases of ejectment, and enhancement of rent, &c. My answer is that that does 
not at all affect my position. If the section is innocuous or worthless, joint 
landlords or co-sharors Avill be governed by the current Case Law, and a close 
inspection of tlio Act will shew that except sections 93-100, the new Act does 
not improve upon the old law. It is not correct to’ say that section 56 enjoins 
co-sharcrs collecting rent separately to give a joint receipt ; no such contenti<jri 
can bo based upon that section iiscif, and to interpret it by section 18b (which 
is the starting point of our discussion) is to argue in a (jircic. Moreover clause 
(c) of section Gl, clearly slvows that a joint receipt can be claimed only wheyi iho 
renp is payable to co^sharers joint and not othenoisa. So it is not correct to 
say that sections G, 30, 43, 48, and 52 make any new provisions for sl joint suit 
for enhancement of rent, or sections 10, 18, 20, 44 and 49 for ejectment, or section * 
80 for a joint applicjaiion for registration of improvements ami so on. No doubt 
a joint suit in ilicse cases is insisted upon by the current decisions on principles 
of equity and justice, but what I moan to say. is that the new Act does not 
provide anything more than what used to bo the law. 

9Utly. I should say the theory that all co-sharers collecting rent separately 
must join to sue, logically, under the wordings of section 188, leads to tins 
conclusion that all co-sharers must collect rent jointly 
Logical conchmon of would bc too shaky a iiosition to maintain, 

the argninnit leads us io persons being co-sharers who have colloetod rent 

Rcpai’ately lor ye.ars will have now to retrace their steps 
and join together to colh'ci rent. Wliat a confusion and harassment would such 
a thing bring on! Could ibo Legislature mean to, introduce a confusion of 
this kind ? 

lOthhj. If iho section bo strictly construed, it would ipoan that oven in 
case of colln.siou hctwecii one co-sharer and the tenant, 
The same. others must get him to join them in a suit for rent, — 

which would bo impossible. 

In Iheiiudiaml Nuskiir v. Mokshoda Tlovi, I. L. R., 14 Cal., 201, it has boon 


hold by Justices Prin.scp and Beverly that section 188 of the Bengal Tenancy Act, 
applies only to such matters ns a landlord is, under tlie Act, authorized or 
required to do ; tlicio is nothing in that Act wliicli iTquiros or authorizes a 
laudlord to sue ihcrouuder for ariKJars of rent. Also that one of several joint 
landlords is competent to sue for tlie entire rent due from a tenant niaking his 
co-sharers parties to the suit. 


Rules under Act. 

189 . The Local Govenvmcnt may, from time to time 
Power to make rule, hv notification in tlic official Gazette, make 
f o&oera'^S^d Joules Consistent with this Act— 
eerrioeotnotioee. to regulate the procedure to he 

followed by Revenue-officers in the discharge of any duty imposed 
upon them by or under this Act, and may by such rules confer 
upon any such officer — 

(«) any power exercised by a Civil Court in the trial of 
suits : 
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(6) power to enter upon any land, and to survey, demarcate, 
and make a map'of the same, and any power exercisable 
by any officer under the Bengal Survey Act, 1875 ; and 

{c) power to cut and thresh the crops on any land and 
weigh the produce, with a view to estimating the 
capabilities of the soil ; and 

(2) to prescribe the mode of 'service of notices under this Act 
where no mode is prescribed by this or any other Act. 

For rules prescribed by Government under this section, see pp. 401-^^, 

190 . (1) Every authority having power to make rules 

‘ under any section of this Act shall, before 

p^uwtion andiron^- making the rules, publish a draft of the pro- 
mationofruie* poscd vulcs for the information of persons 

likely to be affected thereby. 

(2) The publication shall be made, in the case of rules made 
by the Local Government or High Court, in such manner as may, 
in its opinion, bo sufficient for giving information to persons in- 
terested, and, in the case of rules made by any other authority, 
in the prescribed manner : 

Provided that every such draft shall bo published in the 
official Gazette. 

(3) There shall be published with the draft a notice specify- 
ing a date, not earlier than the expiration of one month after the 
date of publication, at or after which the draft will be taken into 
consideration. 

(4) The authority shall receive and consider any objection 
or suggestion wliich may be made by any person with respect to 
the draft before the date so specified. 

(5) The publication in the official Gazette of a rule pur- 

porting to be made under this Act shall be conclusive evidence 
that it has been duly made. • 

^ (6) ' All rules made under this Act may, from time to time, 
subject to the section (if any) required for making them, be 
amended, added to or cancelled by the authority having power to 
make the same. 

Provisions as to temporarihj-settled districts^ 

191 . When the area comprised in a tenure is situate in 
«, toianiheid ^st^te which has never been permanently 

i&SttwMuiU®* settled, nothing in this Act shall prevent the 

. . enhancement of the rent upon the expiration 

, ,(«■* temporary settlement of the revenue, unless the right to hold 



SCO. 192.]{ 


TSB BENOAL TEiyANCT ACT. 


US 


beyond the term of the settlement at a partiotilar rate of rent has 
been expressly recognized in settlement-proceedings by a Eerenue- 
authority empowered by the Government to make definitively or 
confirm settlements. 

This is a reproduction of the old law. Sec Supplement to Gazette of India^ 
m May 1885, pp. 789— 791. 

On the Hon*ble Baboo Peai^ Mohuft Mookerji’s pointing out that the effect 
of this section will be to exempt a large majority of Govornmoiit estates from 
the operation of the rule of twenty years* presumption, the Hon’ble Sir Steuart 
Bayley said : “ I think we have a right to complain of tho repetition of the state- 
meat that the Government has made a separate law for Government estates from 
other estates. There is no such distinctionr in reality ; all temporarily- settled, 
estates will be exactly in the same position ; there is no distinction between the 
Government and any other proprietor, and the assertion that the Government 
has made a separate provision for their own estates is simply misleading. The 
rules to wliich tho Hon’ bio gentleman objects will apply to all lands by whomso- 
ever held in districts which are not permanently settled. The history of the 
matter is that it is a part of the existing law which provides that the temporary 
settlement-holder could not contract beyond the term of his own settlement ; a 
settlement-holder jLherefore cannot protect his raiyat against subsequent enhance- 
ment in case of tho subsequent enhancement of the revenue. That is the law, 
and it is practically repeated in this section. Then wo come to the question of 
the presumption from twenty years, holding at an unchanged rent. The pre- 
sumption caunoi possibly arise where the revenue, and presumably the rent, is 
being constantly changed. I do not think the quosti(ifh could bo better stated 
than as it has been formulated by the Bent Commissioners* Bill. The exception 
to section 6 of that Bill says : ‘ In the case of a tonuro or undSr-tenuro situate 

in an estate not permanently settled, such presumption shall not operate to pre- 
vent the enhancement of the rent of such tenure or uiider-tenure upon the ex- 
piry of a temporary settlement of the rovenuo, unless the right to hold such 
tenure or undor-tenure for over at a fixed r<ato of rent has been expressly recog- 
nized in settlemoTit-proceodings by a Revouue-authority empowored by Govern- 
ment to make definitively or confirm settlements.* That is to say, where a person 
has held from the time of the Permg^nent Settlement there he has a right to go 
on holding at the same rent, but where you have the rent constantly changed, the 
prasumption docs not naturally ariso that ho has held from tho Permanent Bet- 
tioment. It is no idea of our own.** * 

192 . 


Powertorit« re»t to contract, purporting 
MKe of new uaeasmoft land not included in an area 

OX revenue. 


When a landlord grants a lease, or makes any other 

to entitle the tenant of 
permanently set- 
tled to hold that land free of rent or at a par- 
ticular rent, and while the lease or eontraot is in force — 

(a) land-revenue is for the first time made payable in re-, 
speot of the land, or 

(fi) land-revenue having been previously payable in respect 
of it, a fresh settlement of land-revenue is ^ 

a Eevenue-ofl&cer may, notwithstanding anything in the 
ootttraot between the parties, by order, on the application of fihe 
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landlord or of the tenant, fix a fair and equitable rent for the 
land in accordance with the^provisions of this Act. 

Bights of pasturage, ^o. 

193 . The provisions of this Act applicable to suits for the 
recovery of arrears of rent shall, as far as may 
fores£^hts,lof*“*®*’ ^Pply ^o suits for the rccovcry of anything 
payable or deliverable in respect of any rights 
of pasturage, forest-rights, rights over fisheries and the like. ^ 

Tliis section reproduces and extends clause 4 of section 23 of Act X of 1859— 
' Vide notes, pp. 20-29. 

PasturagfO. — A rij,dit of occupancy may grow in land used for grazing 
horses — (FitzPatrick v. Wallace, 11 W. R., 231). 

Fisheries. — 'I’lie riglit to a jirlknr by no means inv'olvos a nght to the soil— 
(Radlia Mohan v. Nil Madliub, 24 W. K., 200 ; David v. Grish Chunder, T. L. R., 
9 Oal., 183). But there is no broad proposition of law, as that the settlement 
of a julkui* implies no right in the soil — (Rakhal Clmrnn v. Wulson & Co., T. L. 
R., 10 Cal., 50). No right of occujiancy can be accpiircd in a julkur or fishery— 
(Umakanta V. Gopal Siiigb, 2 W. 11., (Act X), 19; Juggobundhoo v. Promotlio, 
I. L. R., 4 Cal., 707). 1'he right of occupancy does not accrue in a tank used 
on^y for the preservai ion and rearing of tisli — (Gopal Chunder r. Shiba, 19 W. 
R., 200). A right of ocenpanoy is not acMpiired in a tank when the tank is the 
principal subject of the lofiio ; bat where land is let for cultivation and there is 
taiiK upon it, the tank would go with the lain], and if there was a right of 
occupancy in tliodand, there woijld be a right of occupancy in the tank as 
appurtenant to the land — (Nidhy Krishna t\ Ram Doss, 20 W. R., 341 ; Sham 
Karain V. The Court of Wards on behalf of the Rajah of l)urblmngah, 23 W. R., 
432). Proof of acts of misappropriation of fish in the hliils, unless done by a 
person or defined number of persons, even if such acts had the ))ower of depriv- 
ing the owner of a property wholly of its proiits, would not amount to dispos- 
session of the owner; nor would it confer a preseriptis’^c right of fishery on the 
defendants — (Liichmipiit Sadaiullali, 12 C. L. 11., 382). But where tlio 

defendants were ascertained jici^sons who ilndcr a claim of right adverse to the 
plaintiffs continuously exorci.sed the right of taking fish from a hhil for more 
than 12 years, it was held that the plain! iffs’ claim was haired by limitation. It 
was further held that a julkur w’as not an casement within the meaning of section 
27, Act IX of n71— (Parbutty Nath v, Madlioo, 1 C. L. R., 592). A party 
owning the riglft of fishery in a river from the time of the Permanont Sotthnnent 
is at liberty to exercise that riglit in tlie open clianiuds, and also in all closing 
or closed channels abandoned by tlie riv'er up to tlio time when tbo channels 
became finally closed at botli ends, e., so long as fish can })ass to and fro 
— (Krisnendra Roy ij. Maharani Surnomoyee, 21 W. R., 27). In the case of 
Kali Soondor v. Dvvarka Nath, 18 *W. li., 4G0, it was held that if the inlets to 
such channels were dried uji, and tho defendants acquired a right to the land 
by the law of acci’otioii, that right would be subject to tho oxerenso by the plain- 
tiffs of their prior right of fishery. The right of fishing in a navigable river does 
not belong to tbo public, nor is the Government prijliibitod by law from granting 
to individuals tho exclusive right of fishing in sncli a river — (Chunder v. Rfim 
Chunder, 1(> W. R., 212). Tho exclusive right of fishery in tidal navigable rivers 
may be granted by the Crown to private individuals, such a right must ordinarily 
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be proved either by proof of a direct grant from the Crown or by prescription. 
In the absence of title by grant or prescription in persons alleging themselves 
to be the holders of a julkur under an ijara, the more payment of rent by fishermen 
to former ijaradars does not estop such fishermen from disputing the rights of the 
alleged holders ; but such payment for the nso of the julkur riglit is strong evi- 
dence of the rights of the alleged holders of the ijara and of acquiescence in 
their title — (Hori Das v. Mahomed Jaki, 1. L. R., 11 Gal., 434, F. B.). 

No road cess upon julkur. — Hoad cess and public works cess cannot bH 
charged on any Julkur — (David r. (Irish Cliundor Guho, I. L. R., 9 Cal., 183). 


Saving for condUions binding on landlords. 

194. Where a proprietor or permanent tenure-holder holds 
* ui his estate or tenure subiect to the observance 

Tenant not dnabled by ,, ii* • 

Act to violate conditions or anv specified rule or condition, nothing; m 

binding on landlord. . i . •i / , n i..-i . 

this Act shall entitle any person occupying 
land witliin the estate or tenure to do any act which involves a 
violation of that rule or condition. 


Saving for special enactments. 

eiSStments/” 195- Nothing in this Act shall affect — 

{«) the powers and duties of Scttlomont-officors as defined by 
any law not expressly repealed hythis Act ; 

(S) any ’enactment regulating tlic procedure for tiie realiza- 
tion of rents in estates helofiging to the Government, 
or under the management of the Court of Wards or of the 
Be venue-authorities ; 

{c) any enactment relating to the avoidance of tenancies 
and incumbrances by a sale for arrears of the Govern- 
ment revenue ; 

(rf) any enactment relating to the partition of revenue-pay- 
ing estates ; 

if) any enactment relating to patni tenures, in so far all it 
* relates to those tenures ; or ^ • 

{f) any other special or local law not repealed, either ex- 
pressly or % necessary implication by this Act. 

Sub-section (a).— See Regulations VII of 1822, IX of 1825. and IX of 1832. 

Sub-section (b).— See Act VII (B. CO of 1868, and Act VII (B. C.) of 
1880, “ The Public Demands Recovery Act,’* 

Sub-section (c). — See sections 37 and 52 of Act XI of 1859 and 11 and IS 
of Act VII (B.C.) of 1868 : Act II (B.C.) of 1871, Compare Koylasb Basbini 
Dossee v, Gocool Moni Dossi, I. L. R., 8 Cal., 230. 

Sub-section (d). — See Act VIII (B.C.) of 1876, “ The Estates Partith^ 
Act.” 

Sub-section (e).— See Regulation VllT of 1819. 
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Sub-section (/)• — A speoial law is defined in the Indian Penal Code to be a 
law applicable to a particular subjeict, and a local law to be a law applicable only to 
a particular part of British India. See “ The Chota Nagporo Tenures* Act,” II 
(B.O.) of 1869 ; “The Chota Nagpore Landlord and Tenant Procedure Act ” (B.C.) 
of 1879 ; “ The Hooghly and the Burdwan Drainage Act,’* V (B.C.) of 1871, section 
33 ; “ The Bengal Embankment Act** VI (B. 0.) of 1873, sections 49, 451 ; “ The 
Bengal Survey Act** V (B. C.) of 1875, section 38 ; “ The Bengal Irrigation Act” 
3JI (B. C.) of 1876. 


Construction of Act. 

196. This Act shall be read subjeet to 
TOTnor passed after its commencement by 

oouuoiL the Lieutenant-Governor of Bengal in Council. 

Vide notes, pp. 13 and 14 — 15 ante; section 42 of the “ Indian Councils* Act, 
1861,** 24 and 25 Viet. Cap. 67. •Section 42 empowers the Lieutenant-Governor 
of Bengal to repeal and amend any laws or regulations made prior to the coming 
in op&}‘ation of the Act hy any authority in India. It therefore does not seem to 
confer upon him the power of repealing and amending any Act made by the 
Governor- General in Council after the coming into operation of the Councils’ 
Act. It is only the Govcriioi’-Gonerars Council which can repeal or amend any 
of the provisions of the Tenancy Act, and it cannot delegate its legislative 
powers. This section seems, therefore, to bo ultra vires ; otherwise the Bengal 
Council may on any day pass an Act that it repeals or suspends the provisions 
of the Bengal Tenancy ^ct, and the effect would be the same as if it were 
legislating like th(» India Government. Tlio Governor- General ir\ Council may, 
however, withheld his assent to any such law under section 40 of tlie India 
Council Act, 1861. As to the tlistinction between conditional legislation and 
the delegation of legislative power, see L. R., 5 1, A., 178. 
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SCHEDULE I. 

(See section 2!) 
Repeal op Enactments. 


Regulations of the Bengal Code, 


Number and Year. 

Su*bjejt of Regulation. 

Extent of repeal. * 

Vllf of 1793 ... 

A Regulation for re-enacting with 
modifications and amendments the 
rules for the Decoimial Settlement 
of the Public Revenue payable from 
the lands of tlic zemindars, indepen- 
dent talukdars and other actual 
proprietors of land in Bengal, Behar, 
and Orissa, passed for those Provin- 
ces respectively on the 18th Sep- 
tember 1789, the 25th November 
1789, and the 10th February 1790, 
and Bubseciuent dates. 

Sections 51, 52,* 53, 
54, 55, 64, and 65. 

XII of 1805 

A Regulation for the settlement and 
collection of the Public Rev«Jmio 
in the zilla of Cuttack, including 
the pergunuftlis of Pattaspur, Kum- 
madichour, and Bagrao, at present 
included in the zilla of Midnapur. | 

Section 7. 

• 

V of 1812 

A Regulation for amending some of 
the rules at present in force for the 
collection of the Land revenue. 

Sections 2, 3, 4, 26, 
and 27. 

XVIII of 1812 ... 

• 

A Regulation for explaining section 
2, Regulation V, 1812, and rescind- 
ing sections 3 and 4, Regulation 
XLIV, 1793, and sections 3 and 4, 
Regulation L, 1795, and enacting 
other rules in lieu thereof. 

The preamble and 
sections 2 and 3. 

• 

• 

• 

• 

XI of 1825 

A Regulation for •declaring the rules 
to be observed in determining claims 
to lands gained by ajluvion or by 
dereliction of a river or the sea. 

In clause 1 of sec- 
tion 4, from and 
including the 
words ** nor if an- 
nexed to a subordi* 
nate tenure ** t o 
the end of the 
clause. 


* The most important repeal is of seotions 52 and 53.— See the footnote at the next pa^e, 
(See the Introdaotion.) 
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Acts of the Bengal Council. 

[b1!P8AW 1CT&. 

Number and year. 

Subject of Act. 

Extent of repeal. 

VI of 18G2 

r 

An Act to amend Act X of 1859 
(to amend the l|iw relating to the 
recovery of rent in Uie Presidency 
of Fort William in Bengal). 

♦The whole Act, 

IV of 1867 

An Act to explain and amend Act 
VI of 1862, passed by the Lieute- 
nant-Governor of Bengal in Coun- 
cil, and to give validity to certain 
judgments. 

The whole Actf 

VIII of 1869 ... 

« 

An Act to amend the Procedure in 
suits between Landlords andTenants. 

The whole Act. t 

VIII of 1879 ... 

An Act to define and limit the powers 
of Settlement -officers. 

The whole Act, 


Act 0 ^ thti Gnvernor-Gincral in Council. 


Number and y^r. 

abject of Act. 

Extent of repeal. 

X of 1859 

j ! 

An Act to amend the law relating to | 
the recovery of rent in the Presi- 

♦The whole Act.f 


dency of Fort William in Bengal. 

1 * 


52. The zemindar or other actnal proprietor of land is to let the remaining lands of 
the zemindari or estate nnder tlio prescribed restrictions, in whatever manner he may think 
propet : bat every engagement contracted with nnder-farmers shall bo S]Kicifio as to the 
amount and conditions of it ; and all sums received by any actnal proprietor of kind or any 
farmer of l^d of , whatever description, over and above what is specified in the engagements 
of the persbfis payiQff the same, shall bo considered as e.Ttorted, and bo repaid with a penalty 
of double the amouut, The restnctionn prescribed and referred to in this section are the fol- 
lowing;— . 

*‘53, No person, contracting with a zemindar, independent talnkdar or other actual pro- 
prietor, or employed by him in the management of the collections shall be authorized to thko 
charge of the' lands or collections without, an amilnaraa, or written commission, BipxeaiT 
such zemmdar, independent talukdur or other actual proprietor.” 


These Acts are still in force in the Division of Orissa. See section 8 of the Tenant^ Act. 
^ T Must of the important provisions of these Acts have been quoted under the correspond- 
ing sections of the Bengal Tenancy Act. See the Oomparativo Table* 
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[sscwrts. 


K. B.^Particitlars of t}^ holdinOf at the heading of the receipt as well as in snb^heading 
4ff do not mean any particulars as to tbo^incideuts of the tenure such ‘as molcurari or tieca, but 
mean the particalars that are given below, e. g.f Bub-beads 1 to 6 in one case, and imicdi, 
bhaoli, julknr, buukur, phulkor, and Government cesses in the other case. The details of 
payment, e, g,^ the date of payment, and the name of pei;pon through whom paid, for cur- 
rent year or past years, &c., lire to bo given on the back. Under clause («) of s. 195 of the 
Bengal Tenancy Act, nothing in that Act sliall affect any enactment relating to patni tenures. 
It is not, therefore, incumbent upon a zemindar to give receipts to a patnidar according to 
this form, though if ho choosoB he may adopt it. Under spotion 53, if the tenant has made 
agreement, rents will be'dnc from him according to the instalments therein mentioned. 
If there be no agreement but established usage whio^ . regulates the instalments according to 
which rents are paid in the estate, they «vill be payable according to such usage. If therd 
be neither agreement nor established usage, then the rents will be payable in four quarterly 
instdments of the agricultural year, t. in Bengal, one-fourth on the last day of A«ur. one- 
. fourth on the last day of A«sin, one-fourth on the last day of Pows, and one-fourth on the last 
day of Choitra. In Behar the agricultural year commences in Asor, and the last days of every 
•^quarter commencing from the first of Amr will be the days on which rents are due. In all 
oases interest under section 67 will have to bo oalcnlated only from expiration of every guartert 
awg stipuiation to the contrary notwithatanding. For example, supposing the yearly rent of A, 
a tenant, is Bs. 100, and he does not pay daring the year, his accounts in the landlord’s office 
will stand thus * 

In Bengal due on 30th Asar ... ... ... Ks. 25 0 

Interest from 1st to 30th Sravan at 12 per cent. ... ... „ 0 4 

Ditto from Ist to 30th Bhadro ... ... ... ... „ 0 4 

and BO on j apply the rule to Behar. 

The particulars to be inserted in the receipt to bo granted to a tenant are : — 

S Serial number of the receipt. 

Estate ” means the particular lot or mehal in which the holding is situate, not the 
pai^na or the kismut of which it may form a pari ; thus, if ])argana Sultanabad be a large 
estate, and B takes a patni of t wo villages in it calling them Lot X, Lot X will have to 
be mentioned in the receipt. (Sub-section 1 of s. 3.) 

** Village** — Sub-section (10) of section 3. 

** Tenant's namSj* i. e., the registered tenant. 

** Particulars ofjbolding, i. e., nukdi or bhetoU, julhify bunkufy phillcttry and Government 
cesses ; where any one of these items would be wanting, it should be written nil. The com- 
mon element of all the items is the total in rupees. Where the exact area comprised in the 
tenant’s holding is not known, it is advisable not to state it, and the landlord under sub- 
section (3), section 66, is required to insert only such particnlars as ho ** can specify at the 
time of payment.” Under the former system the gomashta or naib used to sign receipts, 
but according to the provision of section 56, sub-section (1) the receipt is to be ” signed by 
the landlord ” f under sub-section (3), section 187, however, ” an authorized agent ” may 
sign. 

So under section 181 this Act does not apply to ghatwnli and service tenures ; therefore 
these receipt forms need not be adopted with respect to them as a matter of necessity. As 
to homesteads, if their incidents ore governed by local custom, the customary forms of 
receipts will obtain (s. 182). 

The Local Government has published the following resolution on the 30th January' 
1888 “ Under the proviso to section 56, clause 3 of the Bengal Tenancy Act VI 15 of 1386, 
tlie Lieutenaht-Goyomor is pleased to sanction the form of root receipt annexed to this nox 
tification for the aroM specified below until further orders. 


“ Bpecifications of Areas. 

V L Estate Ko. 162^ in porgunnah Barhakpur in the Bajshahyo District. 
Do. 166 Do. Bo. Do. 

а. Do. 167 

4. Do. 169 

б. Do. 1829.” 
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Form of Bent Receipt. 


iK*ral «« ■•fllRTt 

ClfiNI 

wihmt 

EtVtVNtN 

tOEJn »tt 

VI 

INTff «©-« 


, ?pc*nn 

ciitin 

«5hmr 

st«T« Nn 

attt 

.<trtRl wt: A*if 

Nt 

^*1 #«ts 


NVtll At ATBRl *rtC9I? cWIy NUII At <T«N1 SW *t1W? 

ftftt •!? wiTJiT? 'BIONIC? ♦rj wTsil? ft*n^ «t^*nw 

«tf^Y WWl? 5«?1 •ffV’t 1 ^ • 


70 



BBN8AL TEiTANCT AOf. 


[SOBIV. Ill* 


m 


am^pidBX^ 

LihitItion. 


{See eeittion 184.) 
Pah^ I. — Suits. 


it 

Description of Suit. 

Period of Limita- 
tion. j 

Time from which period 
begins to run. 

1. To eject any tenure-hold- 
er or raiyat on account 
of an^ breach of a 
condition in respect 
of which there is a 
contract expressly pro- 
viding that ejectment 
shall be the penalty of 
such breach. (See notes 
following.) 

One year 

The date of the breach. 

2. For the recovery of an 
arrear of rent — 

• 



(a) when the arrear fell 
due before a deposit 
was made under sec- 
tion 61 on account of 
the rent of the same 
holding. 

'Six months 

The date of the service of 
notice of the deposit. 

{h) in other cases. (See 
notes following.) 

• 

• 

• 

c 

I'hree years 

The last day of the Ben- 
gali year in which the 
arrear fell due, where 
that year pre rails, and 
the last day of the month 
of Jeyt of the Amli or 
Fasli year in which the 
arrear fell due, where 
either of those years pre- 
vails. 

3. To reeover possession of 
land claimed by the 
plaintifE as an occn- 
pancy-raiyat. (See 

notes following). 

Two years 

The date of dispossession. 
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Part II.— 


Description of Appeal. j 

Period of Limita- 
tion. 

Time from which period 
begins to run. 

4. From any decree or or- 
der under this Act, to 
the Court of a Dis- 
trict Judge or Special 
^ Judge. 

Thirty days 

• 

^he date of the decree^of 
order appealed against. 

5. From any order of a Col- 
lector under this Act, 
to the Commissioner. 

Thirty days 

. 

; The date of the order ap- 
pealed against. 

Part III. — Applications, 

Description of Application. 

Period of Limita- 
tion. 

Time from which period 
begins to run. 


For the execution of a 
doci’c^ or order made 
under this Act, or any 
Act repealed by this 
Act, and not being a 
decree for a sum of 
money exceeding Rs. 
500, exclusive of any 
interest which may 
have accrued after de- 
cree upon the sum de- 
creed, but inclusive of 
the costs of cxecutiug 
such decree ; except 
where the judgment- 
debtor has by fraud or 
force prevented the 
execution of the de- 
cree, in which case the 
p e r i o d of limitation 
shall be governed by 
the provisions of the 
Indian Limitation Act, 
1877. (See notes 
following.) 


Three years 


XI) The date of the de- 
cree or order ; or 

(2) wher^ there has bean 

an appeal, the date 
of the final decree 
or o r d e r of the 
Appellate Coiu*t ; 
or 

(3) where there has been 

a review of judg- 
ment, the date of 
the decision passed 
on the review. • 


Tuts notes under aeotions 184 and iSj 










m 


TfiS BENGAL TENANCT XCf. 


[flCQED. III. 


Art. 1.-A BQit by a landlord againet a tenant for remoTal of trees wbioh the latter haa 
planted on his holding is not governed IjV the limitation of one year, but by art. 120, Sohednle 
11, Act XV of 1877 — (Gonesh i\ Qondor, 12 C. L R., 418). The defendant took certain land 
from the plaintiff under a registered lease, which contained a clanso prohibiting the defendant 
from digging a tank on the land without the plaintiff's permission. The defendant having 
ncvertheloss constracted a tank withont such permission, the plaintiff brought a suit to compel 
him to fill lip the tank, and In case he should fail to do so, for uoinpeiisation. It was held that 
the period of limitation applicable to such a suit was art. 120 of Schedule II of the Limita- 
tion Act— (Kedar Nath v. I^hetter, 1. L. R., 6 Cal., 84). It is doubtful if these decisions will 
now hold good in the face of the present provision. Compare Kristo Kumal v. Shib Prosad, 
11 W. R., 462 { 3 B, L. R., App. 47. 

Art. 2, cl. (a). — Vide sections 61 — 64 ante. The old provision (ss. 31 of Act VIII of 
1869 B.C., and 6 of Act VI of 3862 13.C.,) was : “ Wlienover a deposit on account of rent shall 
have been made nnder the provisions of this Act, or of Act NTl of 1862, passed by theJLicn- 
tenaut-Govomor of Bengal in Council, no snii shall be brought against the person making the 
deposit, or his representatives, on account of any rent which accrued due prior to the date of 
deposit, unless such suit be instituted within six months from the date of the service of 
notice in section 5 of the said Act Y1 of 1862, or in section 47 of this Act, mentioned.’* The 
conditions of deposit are vory mtich altered by the new Act. It will be observed that 
nnder this article, as under the old law, a suit for arrears of rent, which fell due 
before the deposit, must bo brought within six months from the date of the service 
of the notice, i. c., from the dace on which the landlord received intimation that the 
deposit, has boon made. It must be prosumod until shown to the conti*ary that notice 
was issued and duly served — (Bejoy Gobind in Karoo Singh, 18 W. R., 631 ; vide section 114c 
of the Evidence Act.) Under the old law the notice ought to have boon in the form set 
out in Schedule B of this Act, and if it omitted any of the words used in such schedule, such 
omission would be fatal to the plea of limitation — (Kanchan Mulla v. Rajondra Chnndra, 18 
W. H., 126). The deposit which is contemplated by this article is a deposit after the rents 
have fallen due ; a tenant wdio deposited rent before it became due, would not bo entitled to 
claim the benefit of the special limitation prescribod in this Act — (Taramoneo v. Joebun, 6 
W. R., Act X, 99 j Shaikh ^hrned Hussein c. Sheikh Keramut, 8 W. R., 353). Where a 
zemindar had sold tipatni for arrears of rent, duo in 1224, M.^ghce, the patnidar sued for the 
reversal of the sale, and deposited the rent for 1225. The sale was reversed and the zemindar 
then sued for the rdiit of 1224, and wan met with the objection that the suit should have been 
brought within six months from the date of the deposit of the rent of 1225. But the High 
Court held tliat this section did not apply, and that the zemindar was entitled to recover, as 
ho had brought his suit within three years allowed by law — (Sheik Mahomed Shahnroollah v. 
Mnsst. Roomya Bibi, 7 W. R., 487). A suit for rent due for a period prior to a deposit made 
under Act VIII of 1869 (B.G.) is not barred by section 31 of that Act, whore the contention 
of the dofondaiits is that the tenure was the depositor’s and that the rent was due from him 
and not from them — (Kamdxn v. Chundee Pershud, 21 W. R., 278). Tenants who have been 
in the habit of depositing in Court the rent duo to a landlord in his sole name, are not justi- 
fied, withont receiving notice or order to that effect, in making the deposit in the joint names 
of that landlord and another — (John Rndd Rainey r. Nubo Koomar, 24 W. B., 128). By a 
oondition in the lease of a taluk, additional rent became ]>ayablo in respect of all lands which, 
not being in a state of cultivation at the time of the loose, should bo subsequently brought 
into cultivation, so soon as the lessee had enjoyed them rent-free for the space of 7 years. 
Rent having become duo under this condition on certain lands which had not l^ei^in a atato 
of cultivation at*- the time of making of the lease the lessee deposited in Court, as the entire 
rent payable in respect of the taluk, the same amount as he had paid in previous years. In 
a suit brought a year after the lessor had notice of such deposit to recover tlie entire rent 
payable in respect of the lands newly brought invo cultivation, it was held that such suit hav- 
ing been instituted more than six mouths after service of notice of such deposit on the lessee 
was barred under Act Vlll of 1869 B.C.—( Ram Senaputty V. Bir Ohnndor, 1. L. R., 4 Oal., 
714). In a snit for rent, whore it appeared that a deposit had been made in Court under 
the provisions of the Bengal Rent Act, and that the six months allowed by section 31 of that 
Act for the purpose of instituting a suit had expired on a day when the Court was closed for 
an authorized holiday, bnt that the plaint had been filed on the first day the Court re-opened ; 
held that the provisions of section 5 of the Limitation Act (XV of 1877) applied to such oasesy 
and that, consequently, the suit was not barred — (Khosbip Lai o. Gonesb Dutt. aHiaa NanJeoo 
Singh, 1. L. a., 7 Cal., 600). 

EConth.-^The calculation of the month wi^ probably be according to the English Oalen- 
Aar— (Saroda Proshad v. Pahali. I. L. R., 10 Cal., 918 j Mahomed Elahie Buksh o. Brojo, I. L. 
|t.y4Cal.,4S)7 3 Jcymougul o. Lai Bam Pal, 4 B. L. B., App.. 63$ 13 W. B., 183 ; Kairo 
i * i j 
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Mundnr v* Freni Iia l, 9 B. L. <A.pp.) 41 j 18 W. B., 408 j Lnohmipat v, BAjkoomcucit 23 W. 
B., 275.) 

Art, Cl. (b.) — This article should be read with Boctiona 63, 54, and 65 ante. Observe 
that under this article the time of limitation does not run from each instalment at which the 
arrear is due but from the last day of the year in which the arrear fell due. 

The old provision (Bections 33 of Act X of 1859 and 29 of 1869, B.C.) was : “ Suits for 
the recovery of rent shall be iustituiod within three years from the last day of the Bengali 
year, or from the last day of the month of Joyt of the Fusloe or Willayuttoo yoar, in which 
the arrear claimed shall have booome due, provided that if the suit be for the recovery of rent 
at a higher rate tban was payable in the previous yoar, such 'rent having been euhanaed 
under section 13 of Act X of 1859, or pnder section 14 of tliis Act ; and the enhancement 
not having beon confirmed by any competent Court, tho sail shall be institiitod within three 
months from tho end of tho Bengali year, or of tho month of Joyt of tho Fuslce or Willayuloe 
year on account of which such onhancod rent is claimed.” ITio new Act cuts tho proviso 
of the old Acts— ((robind Kumar n. Hurogopal, Nag, 11 W. 11., 537 J. Hence the rout of any 
portion of one year is recoverable any time up to last day of the third year after its close— 
(Bykant Ram »>. Musst. Surfoonnosa Begum, 15 W. Ji., 523). But it is a mistake to supposef 
that this section only authori/ea to recover tliree yoars’ ront. Thus whore a suit is com- 
menced within three years from the end of tho Bengali yoar, 1268, i. e., on the last day of 
the month of Choitra of 1271, the plaintiff can recover rent for four yoars, 1268, 1269, 1270, 
and 1271 — (Doorga Dass v. Nobiu Mohan, G W. 11., Act*X, 63 ; Landos v. Boiiode Lai, 16., 37 j 
Gosain Iluroe Naraiu v. Baboo Jan, 7 W. 11., 301.) The period of limitation within which a suit 
for arrears of rent may, under Bengal Act VHl of 1869, section 29, be instituted, must, in tho 
absence of any special agreement, bo calculated from tho last day of tho your following the 
expiration of tho yoar for which such rent is claimed— (Woomesh Chundor y. Soorjoo Kauto, 

I. L. R., B Cal., 713). This has been overruled by a Full Bench in Kashi Kant v. Rohini 
Kant, I. L. 11., 6 Cal., 323, which held that the last day on which a suit for tho recovery of 
arrears of rent can be instituted under section 29, Bengal Act VI 11 of 1869, is tho last day of 
the third year from the close of the year in which the rent 
Bent must be certain. became payable. For fuller judgments in these two oases, vtde p. 
245. An arrear of I'ent is not duo within the meaning of this section until tho rent itself has 
been determined -(Koruul Lochun v. Moran & Co., 2 W. R., (•Act X,) 83). —“I may observe,” 
says Norman, J.,' “ that it is an essoniial part of the definition of rent that it should bo certain ; 
until a rent has boon definitely fixt‘d and ascertained, either by the agreement of the parties, 
or those to whose rights and liabilities they succeed, or by some decree of Court or arbitrators, 
there can, of course bo no such thing as an arrear of ront — (Joy mouy Dassoo v. Hur Nath, 

2 W. R., Act X, 61). 

Deduotion of time under the general law of Iiimitation.— Except sections 7, 

8, and 9 of tho Indian Limitation Act, its provisions ai‘o applioublu to this Act. Vide Sub- 
section (2) of sootiou 185 ante. 

Under the old law it was held that suits for arrears of rent were not affected by tho 
provisions of tho gondTal law of limitation — (J, Poulson r. Modu Sndan, 2 W. K., Act X, F. B,, 
21; Unuoda Persad, v. Kristo Kumar -19 W. R., 5, P. C. ; Gobind Coomar v. W. B. Man- 
Bon, 23 W. R., 152; Watson & Co. v. Dhonondro Chnndra, 1. L. R., 3 Cal., 6; Purran Chunder 
V. Mutty Lai, I. L. B., 4 Cal., 50; Woomosh Chuiidra y. Soorjoo Kanta, I. L. K., 5 Cal., 713) ; 
■o it was held that no deduction should be allowed for pendency of suit in a Court without 
jurisdiction— (Juggumath v. Raghnnath, 8p. W. R. (Act X), 120 ; Modhoo Sudan v. Brojonath, 

6 W. H., .^ct X, 44) ; or for pondency of an onhancemont suit — (Nubo Kant u.^Raja Boroda 
Kant, 1 W. R., 100 ; Brojoiidra Cooraar v. Rakhal Chundra, 1. L. R., 3 C^., 79 ; Hurro Pro- 
shad V. Gopal Das, 1. L. R., 3 Cal., 817 ; Hurro Prosliad v. Gopal Das, I. L. R., 9 Cal., 
255 ; 1. L. R., 3 Cal., 818 ; Baroda Kant v. Chundra Coomor, 23 W. R., 280 ; Hurrish 
Chundra v. Srimati Jugadumba Dossi, 16* W. R., 6l). As section 14 of the Indian Li- 
mitation Act will now apply to this Act, it is doubtful if thcsi' decisions will hold good 
in their integrity. The time during which the plaintiff has been prosecuting with due 
diligence another civil proceeding against the defendant shall be now excluded in comput- 
ing the period of limitation, where the proceeding, founded upon the same cause of action, 
was prosecuted in good faith in a Court which from defect of jurisdiction or other eaus^ 
of a like nature is unable to entertain it. Whether there is tho same cause of action or bond 
fidee in tho prosecution are questions of fact and will vary according to ciremnstanoes. So 
even under the old law, under certain circumstances, deduction of time was allowed; by the 
Privy Council. Rani Shurnomayi brought to sale, uuder Regulation VllI of 1819, a patni 
for arrears of rent due in 1857. The patni was sold ; the arrears were paid out of Idie^r- 
chase money, and the purchaser was put into possession. A suit was then brought to set 
asido the sale of this patni taluk on the ground of irregularity. The lower Court decreed the 
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suit, ftnd eaucelled the sale on the 26th December 1860, and this decision was npheld by the 
High Court on ap]>eal on the 30th June 1863. The effect of this judgment was that the Hanee 
had to pay back the purchase moiioy to the ptyrohaser, and the patnidar reoorered 
possession of his taluk with mesne -profits. The Banee then brought a suit for the arrears of, 
1857, which she had released from tho purchase money, but which on the cancellation of the 
sale she liad been compelled to refund. Her salt was, howeyer, dismissed on the ground that 
it was barred by section 32 of Act X of 1859 (section 29 of the Act), as the suit should have 
been brought withiu throe years from the time tho arrears first became duo. The result of 
this dooisiou was that the Ranee was deprived of hor rent for 1857, and the patnidar got back 
hie-patni, and at the same timb relieved himself /rum tho Obligation of paying the rent dno for 
that year. Their Lordships, however, thought that upon tho fair construction of section 32 
the time had really not run ; that upon the setting aside of the sale, and the restoration of 
the parties to possession, they took tho estate, subject to the obligation to pay the rent ; and 
that the particular arrears of rent claimed in this action mast be taken to have beoon\p due 
in the year in which that restoration to possession took place ; and that the appellant was 
not therefore barred from tho remedy. — (R^jii Shomomayi v. Shoshee Mukhee, 12 Moo. 1. A., 
*242 ; 3 B. L. B., P. C., 11 ; 11 W. B., P. C., 5.) The result of this ‘decision seems to he that, 
80 long as a plaintiff is bond fide engaged in proseentiug or resisting suits as to rights without 
which he would be unable to sue, his right cannot be considered to have come into existence, 
until such litigation has ceased, the decision having frequently been followed by the High 
Court of Calcutta — (Eshau Chunder n. Elhajah Asanoollah, 8 B. L. B., 537 note ; 16 lY. B., 79 ; 
Dindoyal r. Badha Kishori, 8 B. L. B., 536 ; 17 W. B., 415 $ Mohesh Chunder v. Guiiga Moui, 
IS W. B., 59 ; Eurouath v. Golnknath, 19 W. E., 15). So it has been held that section 5 of 
Act XV of 1877, which excludes holidays in computing 1 ho period of limitation will apply to 
the Bent Act — (Golap Chand i'. Kristo Olmudor, 1. L. H. 5 Cal., 314 *, Khoshi Lall 'i). Guuesb 
altos Nunko, 1. L. B., 7 Cal., G09.) Vide notes under sab-section (2) of section 185 ante. 

Art 3.~^Tbe old law gave one year’s time in a case like this. Section 27 of Act Vlll 
of 1869, B. C., (section 30, Act X of 1859) was. “ All suits to recover the occnpancy of any 
land, farm, or tenure from which a raiyat, farmer, or tenant lias been illegally ejected by the 
person entitled to receive rent for tho same, shall bo commenced within the period of one 
year from the date of tho acorning of the cause of action and not afterwards.’* The jure- 
sent Act has substituted two* years for one. Tho year must be oalculated according 
to the British Calendar — (Kharro v. Premlal, 9 B. S. B., App., 41; 18 W. B., 403; Luoh 
mipat V. Baj Coomaree, 23 W. B., 275 ; Maharajah Joy Miingal v. Lull Bungpal, 13 W. 
B., 183.) The words ** suits to recover the occupancy of land, Ac.,’* in section 27 of Act 
VIII of 1869, B, C., included only possossory action agairlst persons entitled to receive rent, 
and not suits setting out title and seeking to have right declared and possession given in pur- 
snance thereof, and the limitation prescribed in that section applied only to such simple 
cases of possessory actions — (Xistarini v. Kalee Perahad, 21 W, B., 53 ; Ashman v. Shaikh 
Obeednddin, 23 W. K., 460 ; Gooroo Das v. Bishto Churn, 7 W. R., 86 ; Baboo Lalljee v. Bhug- 
wan» 8 VV> B>> 337 ; Dhonayo v. Arif, 9 W. B., 306 ; Bamjoy v. Bam Sunder, 2 C. L. B., 4 ; Nil 
Madhub V. Srinivash, 9 C. L. B., 237 ; Musst. Darjobntty v. Chunder, 95 W. B., 217). So in 
Forbes v. Sree Lai, 1. L. B., 8 Cal. 363, it was held that section 27 of Beng. Act YIIl of 1869, 
applies only to such suits for possossion as the Coart is asked to decide irrespectively of any 
title, but simply on tho ground that the plaintiffs have) been ousted otherwise than by legal 
means^ Similarly where a suit by a tenant against his landlord is both in form and suMtanoe 
one to recover possession on the ground of illegal dispossession by the landlord, and no qaes* 
tion of the pj^intiff's title is raised, the insertion in the plaint of a claim for deoAration of, 
the plaintiff’s title is not saSicieat to prevent the application prescribed by section 97 of Beng. 
Act nil of 1869— (Imam Buksh v. Momin Mondnl, L L. B., 9 Cal. 280). Where the plaintSf 
alleged tliat he was the holder of a joto under the defendant, by whom he had been forcibly 
dispossesaed, and sued for a declaration of title and for restoration to possession ; and the 
defendant did- not question tho plaintiff’s tenure, nor his original title, but denied the forcible 
dispossession, alleged that the plaintiff had relinquished the land : Beld that the suit was 
not one to try a question of title, but was governed by the one year’s period of limitation 
p^cribeil by s. 27, Bengal Aot Vlll of 1869— (Sriiiath v. Bamratan, I. L. B., 12 Cal., 606). 

' In Tamlxnddin Munshi v. Huronath, 9 C. L. B., 252, where the platintiff sued to recover 
possession of certain land as the ancestral moorasi jote of the plaintiffs, from which they had 
been dispossessed by the defendant, the latter denied the possession, and alleged that the 
plaintiffs bad themselves relinquished the land in question. It was found that sJtboughtha 
sBcged title was not proved that the plaintiffs liad any occupancy right, they had 
been dispossessed by the defendant. On appeal jit was contended that the suit was ba^rrs4 
Hinder section 27 of ^tVlU (B. 0.) of , 1869, as not having been brought within one year 
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from the dete of the diaposBession. It wag held that the Bait involved a question of title, 
and that the limitation of a year proscribed by sootiop 27 of the Rent Act, therefore did not 
apply. So in^Nilmadhnb, a. Srinivash, I. L. E., 7 Oal., 442, where the plaintifC sued for pos- 
eession of land, it appeared that the defendants h^ obtained a darpatni lease of the land in 
question in 1271 (1865), and that they had immediately disposscsod the plaintiff, and had 
never aoknowledfi^d him to be their tenant. The plaintiff iiistitated his suit within 12 years 
from the date of dispossession. It was held that the suit was not barred by limitation nnder 
B. 27 of Beng. Act VIII of 1869. That section only applies to cases where the relation of 
landlord and tenant exists, and cannot be pleaded in bar by a dpf^^dant who does not admit 
that such relation has existed. The* latest decision on the point is Joyanti Dasi v. Hahodfed 
Ally Khan, I. L. R., 9 Gal., 423, where tt was held that the limitation provisions of section 
27, Bengal Act Vlll of 1869, have no application to a case in which tlie plaintiff relies upon 
his title and seeks to recover possession npon tho strength of that title, and in which the 
defendant denies that title. This was farther considered in a more recent case, where the 
plaintiff alleged that ho was the holder of a joto nnder the defendant by whom he had been 
forcibly dispoBBossed, and aned for a declaration of his title and for recovery of possefl^ 
fiion claiming a right of occupancy, and the defendant, while admitting that the plaintiflT 
had for one or two years been a tenant of a small portion of the land in suit denied 
his title to tho remainder, or that he had acquiesced in aright of occupancy : Held, that the suit 
was one to try a bond fide question of title, and it wjis not barred by one year’s limitation 
under b. 27 of Bengal Act VIII of 1869, hut was maintainable within 12 years from tho date 
of the oauflo of action--(Basarut AH v. Attap, Hosain, 1. L. R., 14 Cal., 624). 

In Gunesh Das v. Gondur Koormi, I. L. B., 9 Gal., 147, it was held that seotion 27 of 
Beng. Act Vlll of 1869, only relates to sneh suits as could bo brought either by the landlord 
or tenant nnder Act X of 1859 and will not apply to an alternative claim, pnt forward in a 
suit for ejectment, to compel the defendant to remove trees from certain lands leased to him 
for agricnltoral purposes. Article 120 of Sch. II of Act XV of 1877 is applicable to sneh 
claims. But in one decision it has been hold that where a raiyat having a more right of oocn- 
panoy in certain land, has been wrongly dispossessed by the zemindar, his suit to recover 
possession must be brought under section 27 of Bong. Act VIH of 1869, within one year from 
the date of dispossession— (Brindabun Ohtinderu. Dhununjoy, ]^. L. R., 5 Cal., 246). The cur- 
rent of decisions is, however, against this ruling as shown above. This decision on the other hand 
seems to have guided the Legislature in drafting the provision under oommout. The suit now 
must be to recover possession of land claimed by the plaintiff as an ocoupahey raiyat. It may 
be argued that if the limitation of twelve years applies to an occupancy raiyat, this provision 
must be superfluous. But it may bo answered again that it is meant only for possessory 
actions. The Act has substituted two years for one, and tho raiyat must be an occupancy 
raiyat to get the benefit of this article. Under the old law any raiyat might come under the 
corresponding provision* The decisions of Crowdy r. Jukhree Dhauook, 23 W. R., 387, and 
Crowdy V. Ram Bharoshee Chowdhry, 23 W. R., 383, aro overmled. It has been ar|pi6d 
however that this article does away with the special provision of a possessory suit as existed 
under the old law, add that it applies only to cases where tho raiyat sues for possession by 
establishing his right. In support of the argument, the following passage, from the report 
of the Rent Commission has been cited : We have provided that one year shall be tho 
period of limitation for a suit by a raiyat against his landlord to recover possesBion of a holding 
from which such raiyat has been illegally ejected by such landlord in any case not governed by 
section 9 of the Specific Relief Act I of 1877 ; in other words, for a suit intended to try not merety 
the question of dispossession without consent but also a question of title. For a similar suit bv 
a tenure-holder or under tonnro-holder we have provided a limitation period* of three years.” 
Art. 17 then provided that for a suit by raiyat against his landlord torec(Pver the possession of 
a holding from which such raiyat has been illegally ejected by each landlord, in any case not gov- 
erned by section 9 of the Specific Belief Actf 1887," one year would be the period of limitation :&om 
the date of dispossession } so art. 20 provided that to a suit by a tenure-holder or under 
tenure-holder against his landlord to recover the possession of a tenure or under-tenure from 
Which such tenure-holder or under- tenure-holder hks been illegally ejected by Suck landlord,^ 
any ease not governed by section 9 of the Specific Belief Act, 1877,” 3 years* limitation applied from ; 
the date of dispossession. Now the most important words in these articles, as well as itt 
extract of the Report of the Commissioner, are ” in any case not governed by section 9 bf 
Specific Bdief Act, IS77" These words gave to those articles the sense which the Oomxuia^ 
smners meant to oonvey, e. g., that these suits aro suits for title. The omisaioix of thefldt woi^ 
in the srtide that passed into law tends to show that the original intention was abandons# sn4 
the artiole has been altogether remodelled. v. 
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In a snit to recover money alleged to have been paid by the plaintiffs to the defendants in 
excess of the snm domandable by the latter from the former on account of road cess, it was held 
(reversing the decisions of the Coarts below) that the suit was governed not by the special law 
of limitation contained in s. 27, Bengal Act Yill of 1860, but by Art. 06, Sch* II of the Limi- 
tation Act XV of 1877 — (Mathuranath v, 0. Stool, I. L. B., 12 Cal. 533). 
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OP LEASES OP IMMOVEABLE PEOPERTT. 


105. A lease of immoveable property is a transfer of a right to enjoy such 

Lease defined. property, made for a ceiiain time, express or implied, 

or in perpetuity, in consideration of a price paid or 
promised, or of money, a share of crops, service, or any other thing of value, to , bo 
rendered periodically, or on specified occasions to the, transferor by transferee, 
who accepts the transfer on such term#. 

The transferor is called the lehsor, the transferee is called the lessee, tho 
Lessor, lossoe, premium, price is called the premium, and the money, shares ser- 
and rent defined. vice, or other thing to be so rendered is called the rent. 

106. In the absence of a contract or local law, or usage to the contrary, a 
Dnration of cortiiin lea- lease of immoveafcle property for agricultural or mann% 

sea in absence of written facturing purposes shall be deemed to be a lease from year 
contract or local usages. to year, termiuablo on the part of either lessor or lessee, 
by six months* notice expiring with the end of a year of the tenancy ; and a lease 
of immoveable property for any other purpose shall be deemed to be a lease from 
month to month, terminable on the part of either lessor or leasee, by fifteen days* 
notice expiring with the end of a month of the tenancy. 

Every notice under this section must be in writing, signed by or on behalf 
of the person giving it, and tendered or delivered either personally to the party 
who is intended to be bound by it, or to one of Ins family or servants at his resi- 
dence, or (if such tender or delivery is not practicable), affixed to a conspicuous 
part of the property. 

107. A lease of immoveable property, from year to year, or for any term 

Ws how mado. excoedinpr one year or rodferving a yearly rent, can be 

made only by a registered instrument. 

All other leases of immoveable property may bo made eithhr by au instru- 
ment or by oral agreement. 

108. In the absence of a contract or local usage to tbo contrary, the lessor 

and the lessee of immoveable property as against one an- 
Eights and liabilities other, respectively, possess tho rights and arc subject to 
of lessor and lessee. liabilities mentioned in the rules next following, or 

such of them as are applicable to tbo property leased 


A. — Bights arid liahilities of the lessor. 

(a) The lessor is bound to disclose to the lessee any material defect in 

the property, with reference to its intended use, of which the for- 
• mer is, and the latter is not aware, and which the latter could not 
with ordinary care discover. , * 

(b) The lessor is bound on tho lessee’s request to put him in possession 

of the property, 

(c) Tho lessor shall bo deemedP to contract with the lessee that, if the 

latter pays the rent reserved by tho lease and performs the contracts 
binding' on the lessee, he may iold the property during tho time 
Umitod by the lease without interruption. The benefit of ati&h . 
contract shall bo annexed to and go with tho lessee’s interest as sneh^ 
and may be enforced by every person in whom that interest is Ipois ' 
the whole or any part thereof from time to time vested. 

B. — Bights and Udbilities of the lessee. 

(d) If daring the continuance of the lease any accession is made to the 
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property, such accession (subject to the law relating to alluvion for 
the time being in force) shall be deemed to be comprised in the 
lease. 

(e) If by fire, tempest or flood, or violence of an army, or of a mob, or 
other irresistible force, any material part of the property be wholly 
destroyed or rendered substantially and permanently unfit for the 
purposes for which it was let, the lease shall, at the option of the 
lessee, be void. 

Provided that, if the injury be occasioned by the wrongful 
act or default of the lessee, he shall not bo entitled to avail 
himself of tlie benefit of this provision. 

(/) If the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the lessee 
may make the same himself, and deduct the expense of such repairs 
with interest from the rent, or otherwise recover it from the 
lessor. 

(ff) If the lessor neglects to make any payment which ho is bound to 
make, and which, if not made by him, is recoverable from the 
lessee or against the property, tlie lessee may make such payment 
himself, and deduct it with interest from tho rent, or otherwise 
‘ recover it from tho lessor. 

(/«) The lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth : provided he 
leaves the property in the state in which ho received it. 

(i) When a lease of uncertain duration determines by any moans, except 

the fault of the lessee, he or his legal represent ativo is entitled to 
all tho crops planted or sown by tho lessee, and growing upon the 
pi'oj>erty when the lease determines, and to free ingi'oss and egress 
to gather and carry them. 

(j) The lessee may transfer absolutely or by way of mortgage or sub- 

lease the whole or any part of his interest in tho property, and any 
transferee of such interest or part may again transfer it. The 
lessee shall not, by reason only of such transfer, cease to be subject 
to any of the liabilities attaching to the lease. 

Nothing in this clause shall be deemed to authorise a tenant having 
an untransferable right of occupancy, tho farmer of an estate in 
respect of which default has been made in paying revenue, or the 
lessee of an estate under the management of the Court of Wards, 
to assign his interest as such tenant, farmer, or lessee. 

(Jt) < The lessee is bound to disclose to the lessor any fact as to the nature 
or* extent of the interest which the lessee is about to take, of which 
the' lessee is, and the lessor is not aware, and which materially 
inci^ascs the value of such irterost. 

(1) The lessee is bound to pay or tender, at the proper time and place, 
the premium or rent to the lessor or his agent in this behalf. 

The lessee is bound to keep, and on tho termination of the lease to 
restore, the property in as good condition as it was in at the time 
when he was put in possession, subject only to the changes caused 
by reasonable wear or tear, or irresistible force, and to allow the 
lessor and his agents, at all reasonable times during the term, to 
enter upon tb© property and Inspect the condition thereof, and give 
or leave notice of anv defect in such condition^ and when such 
defect has been causta by any act or default on the part of the 

■ ‘ I 



lOT IT OF 


THB TKANSFBB OP PROPBETT AC3T. 


563 


(«) 


(o) 


leBBee, his servants, or agents, he is bound to make it good within 
three months after such notice hlis been given or left. 

If tbe lessee becomes aware of any proceeding to recover the 
property or any part thereof, or of any encroachment made upon, 
or any interference with the lessor’s rights concerning such pro- 
perty, he is bound to give, with reasonable diligence, notice thereof 
to the lessor. 

The lessee may use* the property and its pro’ducts (if any) as a perSbn 
of ordinary prudence* would use them if they were his own ; but 
he must not use, or permit another to use, the property for a 
purpose other than that for which it ivas leased, or fell timber, 
pull down or damage buildings, work mines, or quarries not open 
when the lease was granted# or commit any other act which ia^ 
destructible or permanently injurious thereto. 

He must not without the lessor’s consent erect on the property any 
permanent structure, except for agricultural purposes : 

On the determination of the lease,* the lessee is bound to put the 
lessor into possession of the property. 

109. If the lessor transfer the property leased, or any part thereof, or any 
Rights of lessor’s trans- part of his interest therein, the transferee, in tfce absence 
feroe. of a contract to the contrary, shall possess all the rights, 

and, if the lessee so elects, be subject to all the liabilities of the lessor as the 
property or part transferred so long as he is the owner of it j but the lessor shall 
not, by reason only of such transfer, cease to be subject to any of the liabilities 
imposed upon him by the lease, unless the lessee elects to treat the transferee as 
the person liable to him ; provided that the transferee is not entitled to arrears 
of rent duo before the transfer, and that if the lessee, not having reason to 
believe that such transfer has been made, pays rent to the lessor? tho lessee shall 
not be liable to pay such rent over again to tho transferee. 

Tho lessor, the transferee and tho lessee may determine what portion of 
the premium or rent reserved by the lease is payable in respect of tho part so 
transferred, and, in case they disagree, such determination may be made by any 
Court having jurisdiction to entertain a suit for tho possession of the property 


(?) 

(a) 


110. Where th’e time limited by a lease of immoveable property is erpressed 
Erclasion of day on as commencing from a particular day, in computing 

which term commonccs. that time such day shall be excluded. Where no day 
of commencement is named, tho time so limited begins from the making of* tho ' 

Where the time so limited is a year or a number of years, in Jibe Absence of 
^ _ . an express agreement to the contrary^ the lease shall 

Duration of loaso for a whole anniversary of the day fronf 

which such time commences. 

Where the time so limited is expressed to be terminable before its expi- 
' ration, and the leasp omits to mention at whose, option 
Option to determine terminable, the lessee, and not tho lessoti shall - 

have such option, 

111, A lease of immoveable property determines — 

(a) by efflux of the time limited thereby : " 
Determination of loose. ^ where such time is limited conditionally oH 

the happening of some event — by the happening of such event ; 

(c) where the interest of the lessor m tho property terminates on|> or 
his power to dispose of the same extends only to the happening of 
any event— by the happeningiof such event ; 
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(d) in caso the interests of the lessee and lessor in the whole of the 

property become Tested at the same time in one person with the 
same right : 

(e) bj express surrender; that is to saj^in case the lessee yields up his 

interest under the lease to the lessor, by mutual agreement between 
them : 

(f) by implied surrender : 

(y) by forfeiture*, that is to say; (1) in ease the lessee breaks an express 
condition which provides tbat,^, on breach thereof, the lessor may 
re-enter, or the lease shall become void ; or (2), in caso the lessee 
renounces his character as such by setting up a title in a third 
person, or by claiming title in himself ; and in either case tho^cssor 
or his transferee does s^me act showing his intention to determine 
the lease ; 

(7i) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to 
the other. 


Illustration to clause (/) 

A lessSe accepts from his lessor a new lease of the property leased, to take effect daring 
ihe oontinnauco of the existing lease. This is an implied sarrondor of the former lease, and 
«noh lease determines thoreapoii. 


112. A forfeiture under section one hundred and olcvon, danse (^), is 
__ , p ‘i. waived by acceptance of rent which has become due 

Waiver o o oi are. forfeiture, or by distress for such rent, or by 

any other act on the part of the lessor showing an intention to treat the lease as 
suroisting : • 

Provided that the lessor is aware that the forfeiture has boon incurred : 
Provided also that, where a rent is accepted after the institution of a suit to 
eject the lessee ou the ground of forfeiture, such acceptance is not a waiver : 

113« A notice given under section one hundred and eleven, clause {h)^ is 
ii j. - 1 ^ waived, with the express or implied consent of the per- 

Waiver of notice to qmt. whom it is given, by any act on the part of the 

person giving it showing an intention to treat the lease as subsisting. 


Illustrations, 

(a) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice ex- 
pires, B tenders, and A accepts, rent which has become duo in respect of the pxr)perty since 
tile expiratibn of ^tho notice. The notice is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit tho property leased. The notice ex- 

pires, and B remaids in possession. A gives to B as lessee a second notice to quit. The first 
notice is waived. , 

^ llA Where a lease of immoveable property has determined by forfeiture 
Belief against forfeiture for non-payment of rent, and the lessor sues to eject the 
for non payment of rent. lessee, if, at the hearing of tho suit, the lessee pays or 
tenders to the lessor the rent in arrear, together with interest thereon and his 
full costs of the suit, or gives such security as the Court thinks sufficient for 
making such payment within fifteen days, the* Court may, in lieu of making a 
decree for ejectment, pass an order relieving the lessee against the forfeiture ; 
and thereupon the lessee shall hold the property leased as if the forfeiture had 
act occurred. 
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115. The snrrender, express or implied, of a lease of immoveable property 
Effect of snrrendor and does not prejndice an «inder-lease of the property or any 

forfeiture on undor-leasoB. part thereof previously granted by the lessee, on terms and 
conditions substantially the same (except as regards the amount of rent) as those 
of the original lease; but, unless the surrender is made for the purpose of obtain- 
ing a now Icaso, the rent payable by, and the contracts binding on, the under- 
lessoo shall be respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annul^ all such under-leases, except where suah 
forfeiture has been procured by the lossor in fraud of the under-leases, or relief 
against the forfeiture is granted under section one hundred and fourteen. 

116. If a lessee or under-lessee of property remains in possession thereof 

% . . . after the determination of the lease granted to the 

Effect o o mg over. lessee, and the los^r or his legal representative accepts 
rent from the lessee or under-lessee, or otherwise assents to his continuing in * 
possession, the lease is, in the absence of an agreement to the contrary, renewed 
nrom year to year, or from month to month, according to the purpose for whichi 
the property is leased, as specified in section one»hundred and six. 

Ulttstrations, 

(a) A lots a honae to B for five years. B under-lets the house to C at a monthly rent of 
Bs. 100. The flvo years expire, but G continues in possession of the house and pays the rent 
to A. C's lease is renewed from month to month. 

(t) A lets a farm to B for tho life of C. C dies, but B continues in possession with A'a 
assent. B’a lease renewed from year to year. 

117. None of the provisions of this chapter apply to leases for agricultural 
Exemption of leasos for purposes, except in so far as tho Local Government, 

agricultural purposes. with the previous sanction of "the Governor- General in 
Council, may, by notification published in the local official Gazette, declare all or 
any of such provisions to bo so applicable, together with, or subject to those of 
the local law, if any, for the time being in force. 

Such notification shall not take effect until tho expiry of six months from the 
date of its publication. 




PART III: 

THE PATNl SALES. 

REGULATION VIII OP 1819 ; REGULATION I OP 1820 
AOT VIII B. C. OP 1865. 


N. B. — See cliinsc (») iif ucclion laS of Hio Bengul ToiiaucjT Act 
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REGULATION Yl\l of 1819. 

Patni Regulation. 

A JREQULATION to declare the validity of certain tenures and to define the relative 
rights of zemindars a^id patni ialukdurSf also to esthhlish a process for the sale 
of such taluks in satisfaction of the zemindar's demand of rent, and to explain 
and modify other parts of dhe system established for tfui collection of r^ts 
generally throughout Bengal — J^assed by the Governor-General in Council on the 
Srd September 1819. 

By the rules of the perpetual settlement proprietors of estates paying revenue 
^ to Government, that is, the individuals answerable to 

ream e. Government for tluv revenue then assessed on the difPerent 

mahals, were declared to bo entitled to make any arrangements for the leasing of 
their lands in taluk or otherwise, that they might deem most conducive to their 
interests. By the rules of regulation XLIV of 1719, however, all such ari’ange- 
ments were subjected to two limitations— that the jumina or rent should not 
be hxed for a period exceeding ton years ; and, secondly^ that in case of a sale for 
Government arrears such leases or arrangements should stand cancelled from tho 
day of tho sale. TJie provisions of section 2, Regulation XLIV of 1793, by 
which the period of all fixed engagements for rent was limited to ten years, have 
been rescinded by section 2, llegnlation V of 1812, and in Regulation XVIII of 
the same year, it is more distinctly declared that zemindars are at liberty to 
grant taluks or other leases of their lands, fixing the rent in perpetuity at their 
discretion, subject, however, to tho liability of being dissolved on sale of the 
grantor’s estate for arrears of tho Government revenue in tho same manner as 
heretofore. In practice the grant of taluks and other leases at a rent fixed in 
perpetuity had been common with tho zemindars of Bengal foj»somo time before 
the passing of the two Regulations last mentioned, but, notwithstanding the 
abrogation of the rule which declared such arrangements null and void, and the 
abandonment of all intention or desire to Imve it enforced as a security to the 
Government revenue in the manner originally contemplated, it was omitted to 
declare in the rules of Regulations V and XVJII of 1812, or in any other Regu- 
lation, whether tenures at the time in existence and held under covenants or 
engagements entered into by the parties in violation of the rule of section 2, Regu- 
lation XLIV of 1793, should, if calfed in question, be deemed invalid and void as 
heretofore. This point it has been deemed necessary to set at rest by a general 
declaration of the validity of any tenures that may be now in existence, nofcjvith- 
Btandiiigjthat they may have been granted at a rent fixed in perpetuity or for a 
longer term than ten years, while the rule fixing this limitation tp th^term of all 
such engagements and declaring null and void any granted ^in contravention 
thereto was in force. Furthermore in the exercise of the privilege thus conceded 
to zemindarsy under direct engagements with Government, there has been created 
a tenure which had its origin on the estates of the Raja of Burdwan, but has 
since been extended to other zemindars ip be hold at a rent fixed in perpetuity 
by the lessee and his heirs for ever. The tenant is called upon to furnish cof- 
laterai security for the rent and for his conduct generally, or he is excused from 
this obligation at the zemindar’s discretion ; but, even if the original tenant 
excused, still in case of sale for arrears or other operations leading to the intros 
duotion of another tenant, such new incumbent has always in practice been l^ble 
to be so called upon at the option of the zemindar. By the terms also of the 
engagements interchanged it is amongst other stipulations provided that in cas^ 
of an arrea^ occurring the tenure may be brought io sale by the zmindar^ and, if 
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the sale do not yield a Sufficient amount to make good the balance of rent at the 
time due, the remaining property of the defaulter shall be further answerable for 
the demand. These tenures have usually been denominated ^atni taluks, and it 
has been a*cominon practice of ihc holders of them to underlet on precisely similar 
terms to other persons, who on taking such leases went by the name of durpatni 
ialukdars. These again sbmetimes similarly underlet to se-patnidars ; and the 
condition of all the title-deeds vary in nothing material from the original engage- 
ments executed by the first holder. In these engagements, however, it is not 
stipulated whether the sale thus reserved , to himself by the grantor is for liis 
own benefit or for that of the tenant, that is, whether, in case the proceeds of tho 
sale shonld exceed the zemindar’s demand of rout, the tenant would bo entitled 
to such excess ; neither is the manner of sale specified, nor do the usages o& tho 
country nor the Kegulatioiis of Government afford any distinct rules, by the 
application of which to tho specific cases the defects above alluded to could be 
supplied, or the points of doubt and difficulty involved in the omission be brought 
to determination in a consistent and uniform manner. The tenures in question 
have extended through several rAUahs of Bengal, and tho mischiefs which have 
arisen from the ivant of a consistent rule of action for tho guidance of the 
Courts of Civil Judicature in regard to them have been productive of such con- 
fusion as to demand the interference of the Legislature. It has accordingly been 
deemed necessary to regulate and define the nature of tho property given and 
acquired on the creation of a^patni taluk as above described, also to declare the 
legality of the practice of under-letting in the manner in which it has been 
exercised by and others, establishing at tho same time such provisions 

as have appeai*ed calculated to protect tho under- lessee from any collusion of big 
immediate superiors with tjio zemindars or others for his ruin, as well as to secure 
the Just rights of the zemindars on the sale of any tenure under tho stipulations 
of the original engagements entered into with him. It has further been deemed 
indispensable to fix tho process by which the tenures are to be brought to sale 
and tho form and manner of conducting such sale; and, whoix^as the estates 
pf zemindars under engagements with Government are liable to be brought to 
gale and the form and manner of conducting such sale ; and whereas the estates 
of zemindars under engagements with Government are liable to be brought to 
sale at any time for an arrear in the revenue payable by monthly kists to 
Government, it has seemed just to allow any zemindar who may have granted 
tenures with a stipulation of the right to soil for arrears, the opportunity of 
Ibvailing himself of this means of realizing his dues in the middle of the year 
as well as at the close, instead of only at the end of tho Bengali year as heretofore 
allowed by the Regulations in forco. It has further been deemed equitable to 
extend this rule to all cases in which the right of sale may have been reserved, 
even Ibougb ib conformity with tho Regulations heretofore in force, the 
stipiMation for Sale contained in the engagements interchanged may have re* 
Stricted such sale to the case of a demand of rent remaining unpaid at tho close of 
tihe ^ngali year. It has been likewise deemed advisable to explain and modify 
some pf the existing rules for the collection of rents wdth a view to render them 
luoee efficaoians than at present, as well as to provide against sundry means of 
evasion now resorted to by defaulters. The following rules have accordingly 
been enacted by His Excellency the most Noble the Governor-General in ConneiV 
to take effect from tho date of their promulgation throughout the several diflh 
tricts of the Province of Bengal including Midnapur. 

Thetem patni primA facie imports a IfiereditftTy tenure. In Tarini Ohamn e. John 
Wafe8on,Sn. h. E., A. C., 4S7t 12 W. R,, 413, the Court was of opinion that the tSfpi 
pHmA imports an hereditaiy tenure t that there wsa no insttwoe 
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of the term having ever been applied to a life-interest merely : that, although there was 
nothing in Hegolation Vlll of 1819 to prevent tho grant of a tenure not hereditary, yet 
looking to the preamble as showing what in the common nndersianding of persons acquainted 
with such matters and in the ordina,ry uso of language is meant by the expression ^patni 
taluk,* the Court could have no doubt wljatever that whon a man grants a patni tcduk, hq 
clearly means an heritable interest. If ho intended to grant anything else, the term Would 
be mis-applied, and nothing but an expi'ess declaration that a heritable tenure was not 
inioiidod would be suiiieicnt to show that the term was used in so exceptional a sense. Aa 
to the question of alienability t the Court wore of opinion that a tpnnre in tho nature of a pyini 
taluk is by its very nature alienable. * It was aontended that tho use of certain words in tnis 
particular case restrained alienation ; but tho Court decided that the words in question had 
no such effect. Soin KrislaMani u. Gurngobinda, 2 Sevostro, 173, it was held that a patni 
created subsequently to the passing of Kegulation Vlli of 1819 is liable to sale, even though 
an egress condition to that effect may not have been inserted in the kabuliyat. In (Brinda* 
bun ffliundra v. Bindabun Chandra, 13 B. L. R., 409 ; 21 W, 11., 334 ; 1 . L. li., I. A., 178,) a decree 
having boon obtained by a zemindar for am^arsaof rent of a putni taluk, it was held 
nndor tho description “ putni ** and “ durputni ” the primd facie intention was that a tenure 
called putni teiinro was transferable by sale, and was one upon which tho right to soli for 
arrears of rent was reserved in tho engagements interchanged upon tho creation of the tenure. 
Consequently, according to the effect of Act X of 1859„8. 105 and Reg. VIII of 1819, ss. 8 and 
ll, and probably also of llog. I of 1820, tho salo of tho put ui destroyed all incumbrances 
proated by the putnidar, e. g., a durputni. A painidar is presumably entitled to exercise all the 
rights of ownership with respect to the land which the zemindar himself might, but for tho patni, 
have exercised— (I Hay's Report, 05 j MarshaU’s Uei^orts, 28). A pa/«i lease of certain lands 
granted by a Hindu widow wlnlo in possession is in no respect invalidated by the fact that her 
equity suit is pending at tlio time. If there is no legal necessity to justify the alienation, tho 
patnidar acquires no moro than the life interest of the widow ; but if tliere is, then a subsequent 
purchase is subject to tlio potta granted by tho widow as a valid alienation of a prior date— 
(Biasunath Chunder u. Radha Krista, 11 W. R., 554 ; see also 1 Hay, 339 ; Marshal, 113). A 
patnidar of the heir of a party to whom a share of an estate was made over by written agroc- 
mont may sue to recover that property, although that party no^er camo into iiossessiou— (1 W, 
B., 216). Where a patni was obtained by fraud, it was hold to bo defeasible by an 
auction-purchaser although duly registered— (Ram Chunder v. Kashi Nath, Sp. W. R., 66). 
A patnidar obtaining a potta from a mortgagor subsequent to the mortgBgco and in violation 
of its conditions, cannot hold possession against tho purchaser of tho rights and interests 
of tho mortgagors sold in execution of a decree— fBrujo Kishori v. Mahomed Sulioin, 10 W. R., 
151), In (Watson & Co. v. Tho Collector of Rajsliahyo, 12 W. 11., P. 0., 43 j 2 P. C. R., 269 3 
B, L. B., P. C., 48 ; 13 Moo., 160), Regulation Vlll of 1819 was considered with reference to 
tho relative rights of zemindars and patni talukdnrs i “ Tho scopo of tho Regulation is first, 
to legalise the tenure, the legality of which had been doubted : after declaring tliat patni 
tenures are valid, it pr<;vidos that they shall bo transfernblo and answerable for the debts of tho 
patnidar. It next decluros that such tenures are not voidable for arrears of rent, but that 
the zemindar's remedy, where there is an arroor of rent, shall bo a sale under the provisions 
^ the Regulation. It further declares that the zemindar is not entitled to refuse to , give 
effect to a transfer, and then follow certain provisions w^hich aro in favor of tho zomindar." 
A patni may be sot aside as invalid and made in fraud of creditors, notwithstanding thS 
acquioseuco of subsequont mortgagoe— (I. W. R., 362). Where certain mortgages were in 
oxistenoe tt the time a patni was granted, tho interest under the patni did* not pass— 
(Joora Ghazee v. Aboo Khalifa, 21 W. R., 427). A zemindar who gives his eltate in patni lease 
i9 still entitled to challenge tho right of another who osserts a lakhiraj title adverse to him— 
(Obhoyram Jana v. Syud Mahomed Hosseiu, Sp. W. 11., 212). Where a patni had been sold foi; 
arrears of rent, and certain persons claiming to have been in possessiou of tho superior lemin* 
dari rights in the estate, had sought on a former occasion to set aside tho sale but had failed 
and now renewed the attempt, it was held that oven if tho claims of those persons to thq 


semindari right had boon proved, which was ti5t the case, they could not now xejieat thris; 
former claim against the patnidar in a now form ; nor could they, after having ailwaye niain« 
tsined that there was no patni taluk and that thoy held and occupied the lands in 
iiroprietorB, now be allowed to ffill back upon the pica that if not proprietora^ tRcy 
throughout held the lands as patnidar, and duly paid the patni rent for tho same— (Euronath'^ 
Bomanath, 25 W. B., 821). Where a suit was brought by the heirs of a deceased *q>n;ia^r 
to set aside two patnis created by him henami in tho names of his daughter^, it^ ( , 

. tlM though the fund was advanced by tho father, yet tho advance mutt be {ireiwied .to 
' iiayq been by way of provision for tho daughters, and tliat tho patnis were created bond 

favor of ^em } <2) that, if this were not so, the title of a han^fide ^nrehaser fcff vahiable 
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consideration without notice of trnst would be good against the hefrs*-(2 Hay's Heport, 680 
MorshaH’s Reports, 564). Whore consideration money has been paid for a patni lease with a 
view to khas possession, and such possession is not obtained, the proper course is to repudiate 
the lease and bring an action immediately — (Mukund Chundor v. Pran Kishon, Sp. W. R., 
287 ; Ij. R., 67). If a party leases an estate in patni resorWng the right of re-entry in case of 
bis wishing to hold it hhas, he cannot sue to recover possession for the purpose of 
leasing it to a third party— (Rughoonath 1*. Hurish Chundor, Sp. W. R., 820 j L. R., 102), 
It being doubtful wlietlier a manager of endowed property can grant a patni thereof, 
fch^ Court declined to enforce japeoiiic performance of a contract for the grant by a manager 
of a patni lease — (1 W. R., 4). Per contra, iflio f^ratit of a patni tenure by a shebait may ho 
valid — (Tubhooiiissa v. Kumar Sham Kishore, 15 W. R.y 226). 

2. It is hereby declared that any leases or engagements for the fixing of 
, « . . . rent now in existence, that may have been eranted or 

perpetuity or for a longer concluded for a term of years or m perpetuity by a 
‘•term than ten years do- proprietor Under engagements with Government or 
dared valid, though exo- other jierson competent to gi*ant the same shall be deem- 
cuted while section 2, Re- 0^ good and valid tenures iwjcording to the terms of 
force covenants or engagements interchanged, notwith- 

standing that the same may have been execu ted before 
the passing of Regnlatioii V, 1812, and while under t/w rule of section 2, Regu- 
lation XLl V, 1793,* which limited the period for which it was lawful to grant 
such engagements to ten years and declared all tliat miglit be entered into for 
a longer term to be null and void, was in full force and effect ; and not with* 
standing that the stipulations of tho said leases may bo in violation of the rule 
in question ; provided, however, that nothing herein contained shall bo held to 
exempt any tennises held under engagemeat.s from proprietors of estates paying 
revenue to Government from liability to be cancelled on sale of tlic said estates 
for arrears of the said revenue, unless especially exempted from such liability 
by the sale in question or by any other specific rule of tho Regulations in force. 

Section 2, Regulation VllI of 1819, empowers tbc incoming pafwuZar io rid himself of all 
incumbrances created by the defaulting proprietor only — 1 11. J., P. J., 109, See 8 B. L. R.i 
226 i I. L. R., 5 Cal., 543 j I. L. R., 8 CaJ., 663 ; 13 B. L. R , 121. 

3. First. — Tho tenures known by the name of i)jitni taluks, as described in 
Patni tenures declared preamble to this Regulation, shall be deemed to be 
valid, transferable and valid tenures in perpetuity according to the terms of 
answerable for debt. the engagements under which thoy are held They 

are heritable by their condiiion.s, and it is hereby further declared that they are 
capable of being transferred by sale, gift, or otherwise at the discretion of the 
holder, as well as answerable for his personal debts and subject to the process of 
the Courts of Judicature in the same manner as other real property. 

Second — Patni talukdars arc hereby declared to possess the light e^f letting 
Patnidar’s ri^ht of out tho lands composing their taluks in any manner 
under-letting declared. they may deem most conducive to their interest, and 
any engagements so entered into by such ^talukdars with others shall be legtil 
and binding between the parties to the same, their heirs and assignees : pro- 
vided, however, that no such engagements shall operate to the prejudice of tho 
right of the zemindar to hold the superior tenure answerable for any arrear of 
his rent, in the state in which he granted it free of all incumbrance resulting 
from the mi of his tenant. « 

Third. — In case of an arrear occurring upon any tenure of the description 
Patni tenures declared alluded to in the first clause of this section, it shall 
not voidable for ai'rears. not be liable to be cancelled for the same, but the 
jbenute shall bo brought to sale by public auction, and the holder of the tenure 


* Repealed l?y Act VI of 1874. 
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ivill be entitled to any excess in the proceeds of such sale beyond the amount of 
the arrears of rent due, subject, however, to the pTOvisions contained in section 
17 of this Regulation. 

A patnidar cannot grant a lease of land of which ho is not in possession — 2 W. B., 1 3$, 
Per contra in Pran Krista De v. Bissnmbhnr Sein, 11 W. R., 80. So where a patnidar, while 
ont of possession of the patni estate, grantod a durpaini thereof, it was held that the d'U/rpatni- 
dar’s suit against third persons, who wore in possession of the cstaio, to recover possession 
would lie, it appearing that the plaintiff had paid an adequate consideration for the durpatni’^ 
Loke Nath Ghose v. Jugobundhoo Roy, I. L. R., 1 Cal., 207. The holders of a talnki-pftta 
from the zemindar are not bound to gjvo kabuliyats to the patnidar — Mnnsur Ahmed v, 
Azizaddin, Sp. W. R., 129. Compare cl. 3 with sections 65 and 66 of the Bengal Tenancy Act. 

4. If the holder of a patni taluk shall have underlet in such manner as 
Inferior tonnres bold conveyed a similar interest to that enjoyed by 

under similar title deeds himself, as explained in the preamble to this Regulation,!^ 
will bo deemed to confer the holder of such a tenure shall be deemed ta have ac- 
a similar interest to that quirod all the rights and immunities, declared in the 
m section 3^*^ taluks preceding section to attach to patni taluks, in so far 

as concern tlie grantor of such under- tenure. The 
same construction shall also hold in the case of patni taluks of the third or fourth 
degree. 

A dnrpatnidar is entitled to damages only if tho patni taluk is pnt up to sale by 
the zemindar, owing to tho sole neglect or default of tlio patnidar, in not paying his rent, 
but not where the forfeiture is incurred by reason of failure of tho dwpatnidar to per- 
form his contnict and pay his own rent — Sev. 84 ; (Madhnb Anund -i?. Joi Kumari, 3 W R., 
201.) A registered dvrpainidar is liable for the rent, though ho has sold his tenure to a party 
not acknowledged by the patnidar. A payment made by tho purchaser who has not obtained 
registration is a voluntary payment for vvhich the dnrpatnidar cannot claim deduction— 
(ljukhoenaraiii, V. Sitanath, 6 W. 11., (Act X); 16 W. R., 125). This decision is, however, 
Buporseded by ( Lukheenarain r. Khotra Pal, 20 VV. R., P. C., 380 ; 13 B. L. R., 146 ; 2 P. 0. B., 
5)03,) in which their Lordships held that the status of a diirpatmdar doo8*liot depend upon re- 
gistration or the consent of tho zemindar, and that a dnrpatnidar paying money as rent to 
eavo tho patni taluk from sale, is ontitlod to a refund even though his name has not been re- 
gistered in tho shcrista of tho zemindar. 8oe also Okhoy Kumar v. Mahtab Chand, 22 W. B,, 
^9. A dnrpatnidar cannot be ousted so long as ho pays his dnrpatni rents except by regular 
Gourso of law — (Jadabchnuder v. Bhulanath, 5 W. R., Mis., 51). A dnrpatni lease granted 
upon tho payment of a bonus contained a condition that if the annual rent remained for a 
longer period than ono month in arroar the lessor shonld have a right of re-entry. The lessor 
upon default in payment of rent, without availing of the forfeiture, instituted a summary 
suit fur tho arrears of rent, and upon aii> award therein the lands were sold for such arrears 
It was held that tho purchaser who bought the putni tenure without notice of the condition, 
for forfeiture, was nut subject to that condition — (Deendyal v. Juggessur, Marsh. 252). A 
holder under a durpatnidar of a portion of a patni taluk lias a right to sue for possession— 4 
W. R., 55. A durpatnidar who has come into possession of the suporior tenure and is entitled 
to its profits, is bound to give notice of bis title to the raiynts to bo able to reoover rent from 
them—4 W. R., Act X, 38. I’ho durpatnitiar leased tho land in dispute to a tenant, who 
sublet it to another, who again sublet it. Each of thoso tenants reserved*to himself the right 
of receiving rent from his own tomint and of paying rent to his lessor. The durpatnidar waa 
cognizant of tho several transfers, and ooifbinued to receive rent from her original tenant. 
She could not therefore plead that the transfers were made without transaction, and the lease 
to her tenant and the sabordinato leases wore cancelled. The last of tho sub-lessees deserted 
the land. It was liold that his desertion could notMeprive the other sub-lesseos of their rights; 
or entitle tho durpatnidar to re-enter into possession of the land — (Grish Ghundor v. 
Golam, 12 W. R., 175). Mesne-profits cannot bo decreed against a durpatnidar, nor can rent 
be decreed in a suit for ejectment-»(I)igbijoy Cliunder i». Jadnb Churan, 8 W. R., 181). Whex^ 
a patni is found to be henami a bond fide durpatni does not neoessarily lapse — (Dwarkanath 
Sreegopal, 5 W. B., 249). A patni estate was the inheritance of live brothers, two of whqm 
appropriated the whole of it. It was hold that the bolder nnder a kaimi potta from the dBir- 
patnidar of the three ousted brothers could sue to obtain possession of his share of the estate 
—(Tara Sundari v. Shama Sundari, 4 W. R., 68). Where a patnidar, while out of possession 
of the pafnt ^estate, granted a dwpatni thereof, it waa held that the durpatnidar* s siut 
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against third persons who were in possossioii of the estate to reooycr possession would lie, it 
appearing that the plaintiff had paid adoqaato considoratiou of the dnrpatni — (Loke 
Kath V. Jngobnndha, L L. K., 1 Cal., 297}. The defendants after purcliasing a patni 
taluk at an auction sale for arrears of rent under Regulation VllI of 1819 granted 
a durpatni lease to the plaintiffs (the formor durputnidars) and received a hontfs of Es. 
1,199. The auotion sale being 5 years afterwards sot asido it was held that the plaintiffs 
were entitled to a refnnd of the bowiit, althongh they had not been dispossessed, but had 
simply reverted to their former position as durptUnidars under the formor patnidars — 
(Tarachand v. Ram Gobinda, 1. L. R., 4 Cal., 778). . The holder of a chakar patni or 
other subordinato tenure, where tenure has been brought to an end by the sale for 
arrears of rent of a superior tennre on whicli his own was dependant, is, upon sale being set 
aside, remitted to his previous position, and is entitled to recover possession of tho land com- 
prised in his chahar paint from the purchaser or any assignee of tho purchaser at such sale, 
and he can do so notwithstanding that he himself took a durjmtni, including tho land ha had 
held as chahar patnidarj from tho purchaser at such sale, and that this durpatni was after- 
wards sold in execution of a decree against himself, and purchased at suoli last mentioned sale 
by tho po^n whom ho seeks to evict on the strength of his uiigiual title— (Sreonarairi v. 
Smith, I. L. R., 4 Cal., 807). A patuidar caused to be sold tho tenure of his durpatnidart 
under Act VIII of 1809 (R.C.), section 59, for the arrears of rent duo up to 12th April 1876. 
This sale took place on the 7th l^ovomhier 1870, and after satisfaction of the decree the surplus 
prcKseods remained in the GoUecturate to the credit of the diirpatnidar. Afterwards in De- 
Oember 1876, tho patnidar brought another suit for the dnrpatni rent duo in resiject of tho 
period between April and detobor 1876, and having obtained a decree, attached the surplus 
proceeds in the Collectorate, which wero at the same time attached by two other holders of 
ordinary decrees : It was held that tho decree of the patni Jar^ although for rents of the 
Gurrout year, had no priority over the other docrocs j and that tho surphut pnxjocds of the 
sale of the durpatni tenure formed pfirt of the assets of tho late durpatnidavy and wero not 
hypothecated to the patnidar for the rent of the year current— (GrishChundor u. Durgadas, 
1. L. R., 6 Cal., 494). A durpatnidar under an auction-purchaser, suing for possession, is 
entitled to get rid of the occupancy of defendants occupying tho land, unless the latter can 
show that they come within t)ie privileged class — 25 W. R., 90. Tho mere fact of a person 
having been in possession of lands for 12 years paying rent is not suOlcient to establish a 
durpSui tenure— (Ram Kulp v. Tarachand, 11 W. R., 388), 

• « 

5. The right of alienation having been declared to vest in tho holder of a 
Zemindar not entitled patni taluk, it shall not be competent to tho zemindar or 
to refuse to give effect other superior to refuse to register and otherwise to give 
to a transfer. effect to such alienations by discliarging tho party trans- 

fening his interest from personal responsibility and by accepting the engage- 
But may demand fee ments of the transferee. In conformity, however, with 
fited at two per cent, on tho established usage, the zemindar or other superior 
tfaejumma. shall be entitled to exact a fee upon every such 

alienation, and the rate of the said fee is hereby fixed at two per cent, on 
the jumma or e,nnual rent of the interest transferred, until the same shall 
mnount to one hundred rupees, which sum shall be the maximum of any fee 
But the ffiaxiu^um one to be exacted on this account. Tho zemindar shall also 
hundred rupees. be entitled to demand substantial security from the 

transferee or purchaser to the amount of lialf tho jumma or yearly rent payable. 

Hay ^flo demand secu- to him from the tenure transferred, tho oondition of 
rity«. as far as half the furnishing such security or requisition being understood 
Jumma, to be one of. the original liabilities of the tenure. The 

above rules shall apply equally to tho cose of a sale made in execution of a decree 
Above rules to apply or judgment of Court, as to all other alionatioms ; but it 
to sales lu execution and shall not apply to the Isase of a sale for an arrear in 
ap alienatiDn. the rent due to the zemindar or other superior under tho 

rules hereinafter contained. Tho purchaser at such a sale shall be entitled td 
But no fee on atOe for have his name registered and to obtain possession without 
wears. fee, though of course liable to bo called on to give seeu* 

tUMler the coadittoas of the tenure purchased. e 
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Vide notes qnoted undor sootion 4 ; nnd the cases of Lalchinaram v. Sita Nath, lad. 
Jnr., N. S., 317 ; (J W. R., (Act X), 8; and Luki Narain v. Khetra Pal, 13 B. L. R., 147; 
20 W. R., 280. When the purchaser of a paini taluk fails to obtain rogist)^ of his name in 
the zomiiidar’s book, a third party claiming title from the vendor has no right to treat the 
purchaser as a tenant — (Ram Narain v, James Twoedie, 12 W. R., 161). When a shore in a 
2 )atm is transferred by a registered patnidar without express oonsent of the zemindar and in 
disregard of the Regulation cited, the transfer is not binding on the zemindar — (Watson v. 
The Oollecior of RajahahySt 12 W. R., P. C., 43). The zemindar, when applying to the Collector 
for the sale of a patni tenure, is not .bound to recognize all thg co-sharers of tho pu£at, but 
only tho registered patnidar — (Raghub Chundier v. Brojo Nath, 14 W. R., 489). On the d^th 
of a registered painidavy a zemindar is n8t bound to recognize any one as his tenant without 
registration in his sViorista, nor is he prevented from putting in a sczawal to collect routs un- 
til a declaration of the rights of tho deceased painidar’s heirs — (Ram Churn i». Dnrga Mayi, 
17 W^iiR., 122). The fact of a patnidar having made separate payment of rents, of having 
registered his name with each of tho sharers, and of being prepared to enter into a fresh 
t^ngagemerit with one of them, docs not amount io a cancellation of the original lease and^ 
substitution of a new lease — (Sbam Cliand v. Juggnt Chnndor, 22 W. R., 60). Tho ptirohasor 
of a surety’s rights and interest.^ in a patni taluk buys them subject to the zemindar’s 
claim for arrears of rent ; and if to save the patni taluk from sale for such arrears ho 
pays up tho rent, he cannot recover from tho surgty, but may sue tho other sharers 
for the money paid on their account — (Obhoy Chuiider u. Nilumbar, Sp. W. R, 73). 
A zemindar ran not bring a suit to compel tho purchaser of a paint taluk «f>ld for arrears 
of rent, to furnish security to the amount of half tho yearly jtimma ; his remedy being under 
Boctions 6 nnd 7, Reg. VI II of 1810, to appoint his own sezaio<il and deduct his own rents be- 
fore making over tJio STiri)lus to tho patnid:jir, who t.akcs all tho risk of attachment. The 
remedy of tho zemindar is not affeot(‘d by the grunt by liim of a darpaini to another party— 
(Joy Kisheii v. Jaiioki Nath, 17 VV. R., 470). 

6. It sliall bo competent to tho zemindar or other superior to refuse tho 
Zemindar may refusn i*ogiRti 7 of any transfer until the fee above stipulated 
sanction to transfer till be paid and iintil substantial fweurity to tho amount spe- 
feo and security bo ten- cified be tendered and accepted ; provided, however, tWt 
if tho sociirjty tendered by any imrclu^sor or transferee 
should not ho approved by tho zemindar, and ilie party tendering it shall bo dis- 
satisfied with such rejection, ho shall be competent to appeal tljerefrom by peti- 
tion or common motion in the Civil Court of the district, which authority, if 
satisfied of tho suiHcioncy of the security tendered, sliall issue an injunction on 
the zemindar to accept it and give effect to tho transfer without delay. It is 
hereby provided that tho rules of this and of the preceding sectiou shall not bo 
hold to apply to transfers of any fractional portion of a patni taluk, nor to any 
alienation otlior than of the entire kiterest, for no apportionment of tho zemin- 
dar’s reserved rent can bo allowed to stand good, unless made undor his spec^l 
sanction. 

Vide notes under section 6. A patni tenure can only bo lUvidod by an act of 
tlio zomlniar or an act recognized by him. A painidar transferring his toE^iro without 
the zemindar’s consent can only do so in solidoj tfio transfer of a portion in no way affooting 
tho entirety of tho patni or the zemindar’s right — (Jadoo Nath v. JadqJ;) Ohuran, 11 W. R., 
291). Therefore tho auction -pnrohuser of such portion acquires nothing, and a portion of a 
pedni tenure cannot bo sold under tho protisions of Hogulation VH1 of 1819— (Mohadob v, 
H. Cowell, Receiver of the estate of Baboo Promothoiiath Do, 1!> W. R., 445). So tho riglit given 
to a purchaser under Act VI 11 (B.C.) of 1866, section 16, is given to the purchaser of an entire 
ttudor-tenuro, and not to tho purchaser of a sliaro oC an undor-tenuro. A sharer with limited 
interest cannot sell the whole uiidor-tonuro under Act VIIT (B.C.) of 1865, for arrears recover- 
able either under that Act or Act X of 1859 — (Sham Chaud v. Juggut Ohunder, 22 W* E.| 
C^l). But where one individual liolds a patni by paying rent in equal shares to two owners^ 
of tho zemindars, the division is tho joint act of tho patnidar and the zemindar, and is as if 
each of the zemindars had granted to the same person his share in (Monmothonath 

Q. Glascott, 20 W. R., 275). It is not open to a patnidar of his own choice to throw tip tbjS 
patnif and by so doing escape his liability to pay rent. The contract, though not indissolublej 
can only be dissolved by an fitot of tho Court and after proper enquiry— (Ueoralal u. Nooh 
money, 20 R., 383), One of the several grantors of a patni potU Oaunot get rid vf the 
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poisni Q» to a Bbaro in it| a Bait aB ijaradar of that Bbare for rent against the raiyatfi. The 
patni must be upheld till sot aside by regular suit — (Baj Chunder v. Unnoda Prosad, 17 W. B>| 
221). According to section 6 hero application for registration is not saihoient — (Kristo Jeebnn 
V. A. B. Mackintosh, Sp. W. B., 53). Thero is no appeal from an order made by the Oivil 
Court under llegnlation Ylll of lbl9, section G — (In the matter of the petition of Soorja Kunta, 
I. L. R., 1 Cal. 383.) 

7. In case of the sale of a patni tenure in oxocntiun of a judgment of Court, 
TTpon public sale, if if the purchaser do not within the peHod of one month 

security be not tendered from the sale conform to tlie rules of section 5 of this 
within one month zemindar Regulation in order to obtain the transfer of hia tenure 
may attach. superior to whom tlio rent fixed upon it is payable^ 

the zemindar or other superior shall be entitled of his own authority to semd a 
sczawal to attach and hold possession of the tenure, until the forms prescribed 
be observed. In case also of tho sale of a patni tenutn for arrears of the rent 
due upon it under the rules of this Regulation, if security bo required by tho 
zemindar and the purchaser fail to furnish the same within one month of tho 
Attachment to have the date of sale, the zemindar shall similarly be entitled to 
effect of a trust. send a sezawal to attach and hold possession of tlie in- 

terest which may have passed on tho sale to the exclusion of the purchaser until 
the prescribed security be given. Attachments made under this section shall 
be regarded as trusts for tho benefit and at tho risk of the purchasers : con- 
sequently after deducting the rent due and tho expense of attaching any surplus 
that may be yielded by the collections shall be hold in deposit for such purchaser; 
but, if the collections for the time falls short of the rent, the tenure and person 
of the proprietor sliall bo liable in the same manner as if no attachment had been 
made and tho accounts pro,duccd by the zemindar or other superior making tho 
attachment shall be received as primd facie evidence to warrant process for an 
arrear so accruing. 

Vide notes under section 5. 

8. First, — Zemindars, that is proprietors under direct engagements with 
Zemindars allowed solos Government, shall be entitled to apply in the manner 

of tenures, in which right following for periodical sales of any tenures upon which 
to sell for arrears is ro- the right of selling or bringing to sale for an arrear of 
served. rent may have been specially reserved by stipulation in 

the engagements interchanged on the creation of the tenure. Tho exercise of 
this power shall not bo confined to cases in which the stipulation for sale may 
have been unrestricted in regard to time, but shall apply equally to tenures 
heldjinder engagements stipulating merely for a sale at the end of the year, 
in conformity with the practice heretofore allowed by the Regulations in force. 

Seconli, — Qn the 1st day of Baisakh, that is, at the commencement of the 
First sale to bo .applied following year from that of which the rent is duo, the 
for on 1st Baisakh. zemindar shall present a petition to tho Collector, cou- 

a specification of any balances tliat may be due to him on account of the 
expired year, from all or any talukdars or other holders of an interest of the 
nature described in the preceding elapse of this section. Tho same shall then be 
stuck up in some conspicuous part of the kachari, with a notice that if the 
im^iount claimed be not paid before the first of Jeyt following, the tenures of the 
defaulters will on that day be sold by public sale in liquidation. Should, 
however, the first of Jeyt fall on a Sunday .or holiday, the next subseqaent 
day, not a holiday, shall be selected instead ; a similar notice shall be stuck up at 
the sadar kachari of the zemindar himself, and a copy or extract of such part of 
the notice as may apply to the individual case shall bo by him sent to be similariy 
published at the kaimari or at the principal town or village upon tho land of the 
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defaulter. The zemindar shall be exclnsiveljr answerable for the observance of 
the forms above prescribed, and the notice reqfiired to be sent into the toofnssil 
ehall be served by a single peon, who shall bring back the receipt of the de- 
faulter, or of his manager, for the same ; or in the event of inability to procure 
this, the signatures of three substantial persons residing in the neighbourhood, 
in ^ attestation of the notice having been brought and published on the spot. 
If it shall appear from the tenor of the receipt or attestation in question that the 
notice has been published at ahy time«previoas to the^fteenth of the montll of 
Baisakh, it shall be a sufficient warmnt for the sale to proceed upon the day appoint- 
ed. In case the people of the village should object or refuse to sign their names 
in attestation, the peon shall go to the kachari of the nearest Munsiff, or if there 
ehouhi be no Munsiff, to the nearest than a, and there make voluntary oath of 
the same having boon duly published ; certificate to which effect shall be signed 
and sealed by the said officers and delivered to the peon. * 

Alfchough tho provisions of section 8, olanso 2 of Reg. VIII of 1819, specifying tho 
manner in which i>roof slionhl bo given of sorvioo of notice of sale, are merely din^setory, it 
is, nevertheless, absolutely essential to tho validity of a sale under tho Regulation that tho 
notice of such sale should bo served in strict compliance with the directions given in the same 
danse and Hoction of the Regulation — (Rhagwan Chandra v. Suddor Ally, I. L. R., 4 Cal., 41. 
Gourn Lai v. Joodbalitir, 25 W. R., 141 dissented from.) Tho due publication of the notice 
prescribed by Itcgulation VIH of 1819, suction 8, clause 2, forma an essential part of tho 
fonndation on which the summary power to sell a patni taluk for non-payment of rent is oxor- 
oisod by tho xeinindar, who, when instituting this proceeding, is exclusively responsible for 
snob publication being regularly conducted. Although ohjootiori to tho form of receipt, and 
the absonco of the njceipt itself need not l^e regarded, if tho fact of the due publication of tho 
notices having boon made is not a matter ol! controversy (as held in Sona 13ibi v. Lai Chand, 
6 W. R., 242) ; yet wJicm that fact was in doubt owing to tho evidence of it not having boon 
secured according to tho provisions of tho Regulation, a result duo to tho neglect of those 
representing tho siemiudar, — tho iiiiding of tho High Court that duo publication had not 
been establisliod by such proofs as were forthcoming, was maintained by tho Judicial Ooin- 
mittoe, — (Maharaja of Rurdwsui Tara Chaiidari, I. L.R., 0 Cal. G19 (1*. 0.) ) Clause 2, 
section 8 of Itog. VJII of 1819, which provides tliat a notice of solo under tho Regulation 
shall bo stuck up in the kauliiiri of tho zemindar, is not complied with by serving the 
notices upon tho zomiudar himself or his agent. 'I’he object of tho Regulation is to make 
known to tho holders of imdor-tonurcs and raiyats and the rosidouts of tho place that tho 
patni will be sold if tlie arrojirs are not paid off within tho time specified, and if tho notice is 
not stuck up in the kachari, as proscribed by tbo Regulation, there is such a material irregu- 
larity in the publication us will avoid tbo aide— '(Govindlal v. Chaud Ilurroo, I. L. R,, 9 Cal,, 
172). Compliance with tho directions in Regulation VIII of 1819 as to tho service of notico ia 
essential to tho validity of a salo nuder that Regulation. Whore there was evidence of service 
upon the defaulter ])ersorially, but not of service at liis hachari : Held that this was not suffi- 
cient, and that the sale must be set aside — (Mahomed Zamir v. Abdul Uakini, 1. L. R., 1^2 Cal, 

.• • 

Third. — On tho )st day of Kartik, in tho middle of tho yoa», the zemindar 

Mid year sale to bo shall be at Hbei'ty to present a similar petition, with a 
applied for on 1st of statement of any balances that may be dne on account of 
Kartiok. Qf current year, up to thd end of the mouth 

of Asin, and to cause similar publication to bo made of a sale of the tenures of 
defaulters, to take place on the Ist of Agban, unless the whole of the advertised 
balance shall he paid before the date in question, or so much of it as shall reduce 
the arrear, including any inteynediate demand for the month of Kartik, to 
than one-fourth or a four-anna proportion of the total demand of the zemiud&r, 
according to the kistbandi, calculated from the commeuoemeut of the year te 
tho last day of Kartik. 

According to Regulation VIII of 1819, the ^alo of a patni tennre for arrears of rout 
must place on a day in the Bengalee month of Jeyt, Whete a salo which wtSu 
^vertised to^e place on the bth Jeyt 1269, a date erroneously stated in the lude notioe 
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to correspond with the 17 May *1862 (Saturday) took place on the latter day (being really 
the 4th Joyt) the sale was hold to bo illegal— (Beoharam, one of the defendawts, v, Issnr Chnn- 
der, plaintif, and Frankishen, defendantf Sp. W. It., 4). The expression suhatmtial loitneaaea 
as used in clanso 2, section 8, Eognlaiion YIIl of 18X9, means men who have some state in 
the community, of local influence, importance or respectability. The words residing in the 
neighborhood do not restrict the witneasoa to residents of the village, but inclnde those living 
within a short distance of the kachari— (Mohini Dasi v. Jugadnuiba, Sp. W. R., 381 ; 2 W. R., 
188). The statutory sale of an nndor-tonnro under Regulation YITl of 1819 cannot be set aside, 
because one of the witnesses ta tho notice (which was in fact served) turns out not to be substan- 
tial. The High Court’s construction of tho word substantial ” in section 8 of tho above 
Regulation, as moaning a wealthy man from whom damages could be recovered by thepatnidar 
in the event of the attestation being false, was hold by the Privy Council to bo too limited a 
view j wealth being only one element in the position and status of tho W'itiiess. If he lived in 
the neighbourhood and was a respectable man and of good chametor, their Lordships sftw no 
reason why tho Jndgo might not properly come to the conclusion that he was a substantial por- 
tion— (Ram Sabuk r. Monomohiui, 2 L. B., 1. 'A., 71 ; 23 W. tt., 113 ; 14 B. L. R., 304 ; 3 P. C. R., 
72). In a suit to set aside the sale of a patni for an’oars of rent under Regulation Yltl of 1819, ' 
on the ground that proper iioticcss were not sent, served and published under section 8, clause 
2, the objection in order to succeed must be one of substance and not merely of form. The 
requirements of the Regulation as to the service of the isfihar and tho signing of tho receipt 
by substantial persons, may be held to have been substantially performed whore tho persons 
signing am such as are usually expected to attest such a document, persons who arc treated 
with consideration, e. g.y ameons, mookhiars, chaukidars. As regards the date fixed for sale, 
and tho era to be followed, the intention of the Regulation was to lay down a uniform practice 
in each loc.ality, uniformity being the essential requirement, and the particular date only tho 
form for enforcing regularity — a practice which has been established for a courso of yoars, 
and which is reasonable and oonvonieiit in itself, is not liable to objection in a mere point of 
form— (Srimati v. Pitambnr, 24 W. R., 129). In a yuit to set aside tho sale of a patni taluk 
for arrears of rent, in which it was shown that the notice of sale, after having been 
placed for a time on tlio kachari of Ihc farmer of tho taluks in tho mofussil, was 
then removed and served personally on the defanlter who lived in a distant mehal, it 
was held that, as the objisct of serving a notice of sale was both to acquaint the de- 
faulter of its approach, and to enable the under-tenants on the taluk to preserve their own 
rights, and as both tneso objects were*attaincd in this case, a ‘^sufliciont plea” had not 
been made out for setting aside the sale, although the Court prescrilwfi by law had not been 
precisely followed — (Oourilal v. Oorlhistir, 25 W. II., 141). I’his decision was dissented from 
in (Bhngwau Chunder r. Sirdar Ali, I. L. R., 4 Cal., 41,) iu which it was bold that, although 
tho provisions of section 6, clause 2, of llegnlatiou VIII of 1819, Rpocifyiug the manner in 
which proof shonld bo given of service of notice of sale, are merely directory, it is neverthe- 
less absolutely essential to the validity of a sale under tho Regulation that the notice of such 
sale should be served in strict compliauco wich the directions given i,u the same clause and 
section of the Regulation.” 

In the case of Sona Bibi v, Lalchand, 9, W. R., 242, it was hold to be a far more exact 
compliance with the spirit of Regulation YllI of 1819 to servo the notice which it en- 
joins at the place in which the defendant’s gomashta was transacting and did habitually 
transact business, than at the kachari which had not been in nso. Where tho kachari was in 
a ruinous state, and it was held suffleient to have published or served the notice af' the houso 
(apparently Sn a yillage, which was on the land of tho defaulter) where the* defaulter’s 
gomashta resided and usually transacted busiuoss, and where tho ssemindar himself frequently 
transacted busmossT. (Hunooraan aliaa Nonna Bibi v, Biprochnran, 29 W. R., 132.) In a 
suit brought against tbo zemindar to reverse tl\o sale of u patni tenure on the ground that 
the notice required by this clause had not been served upon the patmdar, it was lield that, 
with reference to section 106 of the Indian Evidence Act, the burden of proving service of 
the notice was npon tho zemindar— (Doorga Churan v. Syud Hojannddin, 21, W. R,, 397). If 
a paini is sold for arrears of rent without the notice required by Regulation YlII of 1819, the 
eale is iufortnal and can be set aside notwithstanding the bona fidea of tho purchase (Mobamk 
Ali V. Amir Ali, 21 W. R., 252). The sale will bo also, sot aside, if tho sale notice were not 
stiiok upon some conspicuous part of the Collector’s kachari and of the xemindar^a kachari*- 
(Baiknntanath v. Mahtab Ohand, 9 B. L. R., 87). Tho words ” the land of the defaulter^* 
probably mean the land of the patni in arrear — (Latfanniba Begum v. Bam Chandra, S. D. R* 
for 1849, 37l)t It will be observed that the law requires tho publication of tho notice in throe 
ways, (i) by sticking it up in some conspibnous part of tho Collector’s kachari ; (2) by 
. ^ similar notice at the sadar kaohari of the eemindar himself ; (8) by pablioatipn 

A copy or extract of Sjfch pait of tbo notice as may ajiply td the indiyidcu^ case at tluil 
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kaoliari or at the principal town or villago upon tho Wind of tlio defaulter. The first two 
notioos may be general notioos containing tho names of moro than one defaulter. Tho third ia 
a special notice for the individual. As to this third notice it has been doubtod whether the 
defaulter's kachari, which is one of the places at which it may bo published, must be upon the 
land of tho defaulter. In Maugazi Clmprasi v. Siva Sundnri, (21 W. H., 309,) it was published 
at tho kachari of an adjacent taluk, at Which kachari tho business of tho taluk in arrear was 
conducted, and this was held to bo a sufiiciont compliance with tho law. In a case of sale 
under Regulation VIII of 1819, whore the pabni was a siiiall piece of land upon which there 
was no town or* village or kachasi of any kind, and tho peon stuck up tho notice i^the 
Collector’s ofllco and also at the sudar kacharf of the zemindar, and obtained receipt of the 
defaulter in the latter place, ho was hehTio have carried out substantially, as far as ho could, 
the provisions of the law regarding notice — (TTurry Kristo v. Motoelal, 14 W. R., 3G). A 
personal servico of notice of salo on a defaulting patnidar is not sufficient service under 
Regulation VJII of 1819, section 8, clause 2. All tho forms should be gone into— (Ilykunta 
Nath V. Mahtab Chaud, 17 W. R., 447). A patni ialnk was sold under clause 2 of section 8 
for arrears. Rofore the salo tlic amount of rent due was paid to an Accountant in thq 
• Collector's office, but no notice was given to the zemindar or Collector. A suit was brought 
to sot asido the salo on the ground that iliis was a good payment, and that, at tho time of the 
sale, there was no arrear of rent due. It was decided that a ^myment under such ciroumstanoea 
was not sufficient and the suit was dismissed. Two o»at of tho three Judges who decided tho 
case wore also of opinion iliat a payment even to the Collector without notice to tho zemindar 
would not be sufficient — (Krishna Mohan Aftaulwldin Mahomed, B B. L. R., 134; see The 
Collector of Tipperah v. Goluk Chandra, S. D. R. 1859, 521.) Where there is no tender before 
sale of tho amount of rent due, a salo under Regulation VTII of 1819 cannot bo set aside 
merely because some charges w'orc included which might not be strictly recoverable under the 
Regulation, where the zemindar in the petition clearly distinguished the amount duo for rent 
from such charges — (Srimati Dasi r. Pitambar, 24 W. R., 123). A patnidar may deposit his 
rent in Court under the provisions of section 4(> of Act VIll of 1809 (B.O.), tlio term under- 
tenant in that section being wide enough to include patnidare — Thakurdas r. Pyari Molian, 22 
W. 11., 431). Where a zemindar puts up. a paini for sale, under Regulation VIH of 1819, 
knowing that tho rent due to him has been paid into CourU by the patnidar, the sale is 
invalid, evou if tho notice served on tlie zemindar w'sjs itlogully servod — (Tara Simdari v, 
Rudha Suiulaa, 24 W, R.. 03). Where tho sale of a pain i for default was reversed on tho 
ground of notice not having been served as required law, the purchaser was etititled to a 
refund (with interest) and to his costs from tho zrmtndiir — (Bykuuta Nath r. Mahtab Cliand, 
17 W. R., 447 i Mobarukali r. Amoerali, 21 W. U., 252; Gourilnl r. Joodhistir, 25 W. R., 141). 
Tho defaulting patnidar whoso taluk has lu'Cii sold is not liable for rent accruing thereon 
after the sale-— (Gopi Krista v. Ram Kamal, Marshalls RtJp., 212.) Tlio sale of a patni dissolves 
the relation of landlord and tenant between tho zemindar and tho patnidar — IW. R., 133. 
Where a patni is sold for arrears, tho patw blur who is sold out is nob liable for tho rent of 
the month in wdiieli tho zemindar prosonted tho petition enjoined by clause 3, section 8, Regu- 
lation VIII of 1819— fDarimba v. Nilmoni, 16 W. R., 189). There is nothing in Regulation 
VllX of 1819 which will allow a patni to bo sold in separate lots, even though tho whole patni 
be sold on tho same day— (Herbert CowoII, Receiver of the cstato of Prornotho Nath Deb v. 
Mohadob Mundlo, 17 W. R., 182). Compare also— (Monmotho Nath v. G-. Glascott, 20 W. R,, 
275). 


9. *A11 sales of saleable tenures applied for under the rules of the Regular , 
j * 1 shall be made in public kachari ; Ihe land shall be 

Sales how conducted. highest bidder, and everyVne not the actual 

defaulter shall be free to bid, not excepting the person in satisfaction of whose 
demand the sale may be made, nor the under-tenants of the defaulter ; fifteen per , 
cent, of the purchase-money shall be paid ^immediately the lot ia knocked down, 
and the officer conducting the sale shall Be competent to refuse to accept a bid, 
or to knock down a lot to any bidder, unless ho has assurance to hie satisfaction 
that the amount required to* bo deposited is in hand for the purpose, or w^ 
produced within two hours. , 4 

If the fifteen per cent, be not paid in cash or in notes of the Bank of 
within two hours of the sale, or an equivalent amount in Government seoimtiea 
be not lodged, the lot shall bo re-sold on the same day, and il the remainder of 
the purchj^e-mouey be not paid by noon of the eighth day, nptioe sl^ be given 
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of resale on the following day, that is on the ninth from tho first sale, by proclaim* 
ing the same by beat of drum through the bazar of the sadar station of the zilia, 
after which the lot shall be resold at the appointed time at tho risk of the first 
purchaser, who shall foi'feit tho advauco of fifteen per cent, already made, and be 
further answerable for any sum in which the ^proceeds of the second sale may 
fall short of the antecedent one ; such dehciency to be levied by the process for 
the execution of decrees of the Civil Courts. 

w There is nothing in Regulation VIII of 1819«w1uoli will allow a pafni to bo sold in separate 
lots even though the whole patui bo sold ou the sameday — 17 B. W., 182, quoted elsewhere. 

10. At the time of the sale, tho notice previously stuck up in the kachari 
Forms to bo observed in shall be taken down, and the lots bo called up succes* 

®®lhng. sively in the order in which they may bo found in 

that notice. • 

' A person shall attend on tho part of the zemindar, with a particular state* * 
ment of the payments made up to the day of sale, on account of the balance of 
each advertised lot, together with the receipt for, or certificate of, the notice 
directed to bo published in thc*raufassal, nor shall any lot bo put up to sale 
until the statement produced shall have been inspected, and tho existence of a 
balance for the year ascertained therefrom, nor until the receipt for the notice 
shall have been read ; the observance of which forms shall be recoitlod in a 
separate rnbakari to bo held upon each lot sold. 

If the sale be of the description provided for in the third clause of section 8 
of this Regulation, the kistbandi of the defaulter shall likewise bo produced, in 
order that it may be seen that the balance remaining unpaid exceeds a four-anna 
proportion of the demand up to the date of sale ; uor shall the sale take place 
unless this be ascertained. • 

The zemindar shall be exclusively responsible for the correctness and 
authenticity of the papers to bs thus exhibited, nor shall tlio public officer 
snaking tho sale be answerable in any respect, except for its fairness and 
publicity, and for tho observance of the rules prescribed for his guidance in this 
Regulation. 

11. is hereby declared, that any taluk or saleable tenure tliat may 
Tonure to be sold free of he disposed of at a public sale, under the rules of this 

inoumbranco by act of de- Regulation, for arrears of rent due on account of it, is 
faulter. sold free of all incumbrances that may have accrued 

upon it by act of the defaulting proprietor, his representatives or assignees 
unless the right of making such incumbrances shall have been expressly vested 
in tlm holder by a stipulation to that effect in tho written engagements under 
which the said taluk may have been held. « 

No tH&isfe^; by sale, gift or otherwise, no mortgage or other limited assign- 
ment, shall be permitted to bar the indefeasible right of the zemindar to hold 
the tenure of his creation answerable, in the state in which he created it, for the 
rent which is in fact his reserved property^ in the tenure, except the transfer or 
assignment should have been made with a condition to that effect, under express 
authority obtained from such zemindar. 

Setond, — In like manner, on sale of a taluk for arrears, all leases originating 
Eo under-lew to stand with the holder of the former tenure, if creative of a 
after sale. middle interest between the resident cultivators and the 

late proprietor, must bo considered to be cancelled, except the authority to grant 
them should have been specially transferred ; tho possessors of such interests 
must consequently lose the right to hold possession of the land and to collect the 
tents of tho raiyats ; this having been enjoyed merely in consequence of the 
de'^ulier's assigmuent of a certain portion of his own interest, the whole of 
\iwhich waqjiiable foi* the rent. # * 
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Third . — Provided nevertheless that nothing herein contained shall be 
Exception in favor of constructed to entitle the purchaser of a talnk or other 
bona fido engagements saleable tenure intermediate between the zemindar and 
with raiyats, actual cultivators to eject a khudkasht raijat or resident 

and hereditary cultivator, nor to cancel bond fide engagements made with such 
tenants by the late incumbent or his representative, except it be proved in a 
regular suit, to be brought by such purchaser for the adjustment of his rent, 
that a higher rate would have been demS'iidable at the' time such ongagemeiits 
were contracted by his predecessor,^ 

Tho offeefc of tho salo is not ipso facto to cancel incnmbrances created by the defaulter, 
bat to render them voidable, if the pnrehaser desire to avoid them. C, tho pnrohaser of 
a patiK talak, sold for arrears midcr the provisions of this Regulation, sned to enbaiioo 
tho rent of 13, tlio holder of an nnder-tenare created by A, tho defaulting patnidar whose 
rights had been sold. C, on parchasiiig A’s ftatnif had not annulled B*s Tinder-tenare.« 
B, in answer to the suit for onhanconient of rent, pleaded a decision in a case between liimself 
and A to tho effect that his tenure was ixtemrari. It was hold that this deoision was con- 
clusive, and tliat li’s rent could not he enhanced. Tho Court also observed that it must now 
be taken as an established principle of law that no salo for arrears of rent have ipso facto the 
effect of cancelling tenures created by defaulting owners, but merely give to the purohaser 
tho power to do so, if ho tlunks projMjr ; that the purchaser in the present ctise not having 
exercised this power took his purchase with the tenure as it was left by the defaulting 
pafaiJar, and therefore also subject to tho decision in tho case between A and B— (Madhu 
ISudan v. Ram Dhun, 3 B. L. R., 431). Tho purchaser of a paini taluk at a sale hold under 
tho Regulation sued a tenant within tho taluk for a kabuliyat at an enhanced rate of rent. 
Tho former patnidar Inul brought a similar suit, in which it was decided that the rent was not 
liable to enhancement. Heldy that tho purchaser was bound by this deoision, and that ho did 
not occupy a position analogous to that of the purchaser of an estate sold for arrears of 
Government revenue, who is not the privy in estate of tho former proprietor — (Tara Persad v. 
Ram Nursing, 0 B. b. R., App., 5). The only incumbrances wkich can bo avoided are thoso 
created by tho defaulting patnidar — (Eshan Ohander v. Madhub Chunder, 1 R. J,, P. J., 109). 
A purchaser is not entitled to collect rent at a higher rate than was dem|^ndablo by his pre- 
decessor withont establishing his right to do so~(Mojaram v. Nilmonoy, 21 W. R., 320 ; 13 
B. li. R., 198). Tho pui’chaser in this case was tho zemindar himself — See the notes under 
sections 10 12 of the Bengal Tenancy Act. A purchaser of a patni tenoi'e sold in execution 

buys with all its liabilities, including instalmonts duo to tho zemindar, and cannot recover 
from the original patnidar the amount deposited by him a few days after his purchase in order 
to stay a salo by the zomindar under Regulation VHI of 1819 — (Khoila Biix v. Dogninbari, Sp. 
W. R., 207). Upon Ukj salo of a patni taluk for arrears of tho landlord’s rent, the purchaser 
acquires it free of all iqcumbrancos created by the out-going patnidar — (Brojo SuTidar v. Futik 
Chunder, 17 W. R., 407). Tho salo of a^atni tonuro for its own arrears under sections 69 and 
60, Bengal Act VIII of 18C9, does not per se avoid tho dorpatni tenures, but only renders thorn 
voidable at tho option of the purchaser. An undor-tonuro is an incumbfanoo within the 
meaning of section GO, Bengal Act YIIl of 3809— -(Titu Bibi v* Muhes Chandra, 1. L. R., 9 
Oal., 683). 3 C. L. E. 

12. ^The rules of tho preceding section, being declaratory of tbd principle 
Above rule to take effect to be observed on all occasions wherein saleable tenures 
retrospectively. are made rosponsiblo for the zemindar’s reserved rent, 

will equally apply to the case of taluk heretofore sold as to those that may be 
sold henceforward, if the sale shall have been fair and 
the process observed in conducting it shall have been 
that recognized and in use in the distnet at the time of selling. Nothing 
But not to apply to however herein contained shall operate to the prejudice 
private transfers. of aif^ agreement, express or implied, now subsistiilg, 

between tho purchaser of a t^uk and the lessees of his predecessor. Neithet 
shall the rule for the fall of under-tenures be considered to apply to any griyutu 
transfer by a talukdar of his own interest, nor to a public sale in execution of a 
^cree, nor to tho case of a relinquishment by the. talukdar in favor 6% the 
zemindar, imr to any act originating with the former bolder other than default as 
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aiforesaid. All snoli operations involve only a transfer of the tenure in the state 
in which it may be held at the time, and the new incumbent succeeds to no more 
than the reserved rights of the former tenant such as they may bo, and is of course 
subject to any restriction put upon the tenure by his act. 

13. First — With reference to the injury that may be brought upon the 
Eeason for allowing nn- holder of a taluk of the second degree by the operation 
dor-tenants means of stay- of the preceding rules, in case the proprietor of the 
ing^»*alo. superior tenure purposely withholds the rent due from 

himself to the zomiudar, after having realised, his own dues from the inferior 
tenantry, it is deemed necessary to allow such talukdars the means of saving 
their tenures from the rain that must attend such a sale ; and the following rules 
have accordingly been enacted for this purpose. ^ 

Second , — Whenever the tenure of a talukdar of the first degree may bo 
How nnder-tonants may advertised for sale in the manner required by the second^ 
stay sale. and third clauses of section 8 of this Regulation for 

arrears of rent due to the zemindar, the talukdars of the second degree, or any 
number of them, shall be entitled to stay the final sale, by paying into the Collec- 
torate the amount of balance that may be declared due by the person attending 
on the part of the zemindar on the day appointed for sale ; in like manner they 
shall be entitled to lodge money antecedently, for the purpose of eventually 
answering any demand that may remain due on the day fixed for the sale, and 
should the amount lodged bo safllcicnt, the sale shall not proceed, but aftei* 
waking good to the zemindar the amount of his demand, any excess shall be paid 
back to the person or persons who may have lodged it. 

2V«Vd.— If the amount so lodged shall be rent duo by the inferior talukdar 
Prooeduro in case of holder of the advertised tenure, the same shall be 

amount lodged being rout stated at the time of making the deposit, and the amount 
due from under-tenant ; shall bc, carried to the account of the tenant or tenanta 
lodging it, and be deducted from any claim of rent that may at the time be pend- 
ing or be thereafter brouglit forward against him or them by the proprietor of 
the* advertised tenure, on account of the year or months for which the notice of 
sale may have been published. 

Fourth . — If the person or persons making such a deposit, in order to stay 
and in case of amount the sale of the superior tenure, shall have already paid 
lodged being advanced from the whole of the rent duo from hiiifself or themselves,* 
private funds. 60 that the amount lodged is an advance from private 

funds and no||B disbursement on account of the said rent, such deposit shall not 
be carried to credit in, or set against, future demands for rent, but shall be 
considered as a loan made to the proprietor of the tenure preserved from sale by 
such means, and the taluk so preserved shall be the security to the pemon or 
persons making^tho advance, who shall bo considered to have a lion thereupon, 
in the same manrier as if the loan had been made upon mortgage, and he or they 
shall be entitled, on applying for the same, to obtain immediate possession of thf 
tenure of the defaulter, in order to recover the amount so advanced, from any 
profits Wonging thereto. 

^ If the defaulter shall desire to recover his tenure from the hands of the 
porsonorpersonswho, by making the advance, may have acquired such an in- 
terest therein, and entered on possession in consequence, he shall not bo entitled 
to do so, except upon repayment of tho entire sum advanced, with inteitist $t the 
rate of twelve per cent, per annum up to tho date of possossion having been 
given as above, or upon exhibiting proof, in a regular suit to bo instituted for tjic 
that the full amount so ^v£Med^ with interest, has been realised frox^ 
usufi^ct of th^e teuui’C. 'h 
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A tonuro to stay a gale must bo tho whole of fclio zemindar’s domatid and withont any 
condition as to its being kept in deposit by tho Collj^ctor — (llaiu Cliuran v. Dropam.ayi, 17 
W. K., 122). There is nothing in Ilogulution VlJf of 1819 oin]»owering a painidar to deposit 
rent in tho J edge’s Court or Oollcctorate before the day of sale, or giving such payment tho 
effect of a ])aymeiit to the zemindar or his agent, entitling tlio ]iatiiidai’ to ask to have tho salo 
annulled — (Kristo Mohan v. Aftabtiddin Maluimod, 15 W. 11., 5(i0). A }H)rson wJu) was iiiterost- 
ocl in a patni and knew that an alleged deposit by tho darpatnidar under sootion 13 was a more 
ahum, and was merely a device to preserve the paiiii talnk in tho ImTids of persons claiming to 
hold adversely to him, was held hourgl to challenge the (]e|K)Bit wJHiiii twelve years from tho 
time he know of such dep08it-~(Kanto Chundoir v. Baman Das, 2o'W. 11., 134). In tho casd**^of 
(Ambika 1 ?. IVanhari, 4 II. L. 11., F. B., 7»7), tho following question was referred to a Full 
Bench ; Whether an under-tenant who has saved tho superior tenure from sale by deposit tho 
arrionut of rent due from the holdtjr of that tenure to tho zoniiiidur is bound to apply to tho 
Collect)!* for iraraodin-te i»OHseasion of the tenure thus prcsorvofl from solo; or whothor ho is 
competent to sue for tluj recovery of tho amount deposited hy him in the ordinary way wiDiout 
making any such applicntion.” It was field (oww-riiling Ktirtik Snrrna t’. Itoido Nath, 10 
W. H., 20r>) tlnit tho undor-touaiit not only has the Bccnrity of the teiniri* which ho preserved* 
Mild of which ho can obtain possession on a]>]dieatiou to tho Oolleclor, but lias also a right to 
iHHJovor tho amount dejiosiieii by him as a loan in an ordinaiy suit. 'J'he payment must be 
m:ulo into Court, not to the zemindar out of Court, and it would seem that the payment 
inoiii^' be sufticieiit to stay tlio sale of the Mahomed ilosseiu Ali r. Uahaula, 

ll‘i 81 ; 2 11. C., and 0. 11., 86). VnJe notes ante. 

The w’ord “ prolits ” in the 4th clause of section 13 of Tlegnlation Vllf of 1819 moans 
that which is left to the tenuro-holder after payments of the rent of tlio tenures. A person who 
enters into possoMsion of a tenure as mortgagee under the provisions of tliat section is bound in 
the first pi are to jiay tho rent due to the landlord out of tho eollcrtious before np]>lying tho 
Banie to the li(|uid}ition of hi.s own debt, and tho default is not to be liable for ilu* rent of tho 
tenure during the iieriisl of tho possession by the person so hohling it as mortgf»geo~(Lala 
Bliumb Chandra r, Dalit Mohnu, 1. L. Jl., 12 Oal , 185). The ilireetiou, in seetiou 13 of Uegu* 
Ifliion Vi II of 1810, that money paid info Court by a talukdar in order to stay the final salo 
ehall bo deducted from any eluim of rent tdiat may at the lime Ix' piMiding on acconnt of tho 
year or months for whi<*h t he notice of sale may huvo been ]ni1)lished, ia satisfied by payment 
not into Court, but to the zemindar. If a strictly Utenil eonstrucLion were put npmi Llie words 
“ into Conrt” no ))ny incut cfTectiuil to stay fbe sale e/mki bo made, fiji- “(ho Court” Ims 
nothing to do with these sales, which are managed by tJie Colleei.or -'fTariuec Delx'o r. Shama 
0 barren, 1. fj. 11., 8 Cnl. 95 1). In a suit by the ])Uichascr of a juilni against the darpatnidar 
for arrears of rent of tho year 1285 (1878), itajqieureil that before tho jiIaiutiffH purchaso tho 
darpatiiMur had paid the ainoiuit of arrears of jmtni rent for tlie year 12St (1877), in order to 
save the ]>utrn from being sold nndi‘r Kegnlation VI II of 1810, and that tho aniuuiit so paid 
considerably exceeded the darputui rent duo at the date of Buit. llahi, that the defendant 
was entitled to deduct frmn the rent claimed tho amount paid uiiiler tlio llegulatiou in excess 
'of the darpiitni rent dife up to f-ho end of I28J — (Nobo Copal v. Srinath, J. D. K., 8 Cal., 807). 
The zemindar of on estate, in wbieh the plaintilT and defoudaut respectively had purchased 
putni and darpntui tenures, obtained decrees for arrears of rent ac'uaiijjg before their piir- 
ohasos, though one of the decrees was obtained subsetpicntly f<o fdie defendairflh jiurehase, and 
in exeinition of tlu‘sc decrees he advertized the putni for salo, and iho amounts due were paid 
into Court )»y tho defendant to protect the tenure fi-xim sale, tn a suit by tlie putiiidar afeainsfc 
the darpndiidar for arrears of reiit aeerniiig duo snbsequeufly to tho defendant’s imrchase : 
HeW that ilio defendant was on the construction V)f section 13 of Reg. VJIJ of 1819, and sec- 
tion C2, Bengal Act VlTl of 1869, entitled to set-off such payments against tho plaintiff's 
claim— (Lalit Mohmi r. Srinibas, 1. D. R., 13 Cal., 331). 

14. Firnt . — Should tho balance claimed by a zemindar on account, of the rout 
Sale not to bo stayed of any uiidcr-icuuvc remain unpaid upon the day fiafcd 

unless arrear claim bo for the sale of the tenure, the sale .shall be made with- ' 

lodged. out reserve, in the manner provided for in soctionS't) 

^nd 10 of tins Regulation ; nor shall it bo stayed or postponed on any account^ 
unless the amount of tho demand bo lodged. ^ 

It shall, however, be competent to any party desirous of contesting the 
But suit to lie for its of the zemindar to make the sale, wlKitlier on the 

rcvorsal. of there having boon no balance duo, or on an^fb&or/ 

ground, to sno tho zemindar for tho reversal of tho same, and upon cetabiisiifllig A i 
sttfliciuiit ptbii to obtain a dbcruo with full costs and damages. 
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Tho ptUrcbaser shall be made a party in snob saits, and upon decree passiikp; 
for reYersal of the sale, the Court almll be careful to indemnify him against all 
' loss, at the charge of the zemindar or person at whose suit the sale may haye 
been made. 

Second , — In cases also in which a talukdar may contest the zemindar’s 
Defaulter may Ripply for demand of any arrear, as specified in the notice adver- 
summary inyestigation. tised, such talukdar shall be competent to apply for a 
supimary investigation at any time within the period of notice ; the zemindar 
shall then be called upon to furnish his kalbnliyat and other proofs at the shortest 
convenient notice, in order that the award may, if possible, be made before the 
day appointed for sale. 

Such award, if so made, will of course regulate tho ulterior process j ^nt if 
Sale not to bo stayed the case bo still pending, the lot shall be called up in its 
unless amount claimed be turn, notwithsiaiiding the suit ; and if the zemindar or 
deposited. his agent in attendance insist on the demand, tho sale 

shall be made on his responsibility, nor shallit l>o stayed, or the summary suit bo 
allowed to proceed, unless the amount claimed l)c lodged in cash, * * 

* * ♦ * • * or in Government securities, by tho 

talukdar coniesfing the demand ; and if such deposit be not made, the alleged 
defaulter will have no remedy, but by a regular action for damages and for a 
reversal of tho sale.* 

Kotks. — C laiiBO 1, section 14, contomplatos tho safe of a pntni taluk being stayed, not by 
any person depositing tho aiuonnt dno but by a party having a recognised interest in the 
patni— ^Krista Jeobnu BnksKco r. A. Tl. Mackintosh, Sp. W. R., 53 ; vide notes under soo- 
tiou 13). A, a zemindar, sold the rights of R, his putnidor, for arrears of rent, under Regn* 
lation VIII of 1819. Ttiia salo was subsequently set aside at the suit of B for irregularity* 

A then sued B for tho arroar*s, under Act X of 1859, and B raised the defence that the l(}i^ 
was barred, more than 3 years having olapsod from tho close of the year in which the ar rell h 
became dno. Held (ceTorsing tho decision of tho Uigh Court), that upon the setting B8i^pi||te; 
the putui sale, tho pafcnidar took back tho estate snbjoot to the obligation to pay the rent y 
that tho particular arrears of I'cnt claimed must bo taken to liave become due in the yA 
which that restoration to possession took place, and plaintifp could sue within 3 years from 
close of that year. Also held, that A was not guilty of a trosimss in bringing the property 4#^ 
sale under a defective uoface, and A could not have sued for the arrears pending tbepte^ , 
ooodings to set aside the sale- (Swama Moye v. Shoshi Mnkhi, 2 B. L. R., 10 P. C.). 
plaintiff's molhor sued to recover a portion of a pufnt taluk, which she claimed undtaf^ ''' 
a will, and to which she would be entitled, whether tho will was valid or not, as heir upon tha 
^ death of tho widow of the deceased owner. While this suit was jx)nding thc3 taluk was put up 
^ for sale for arrears of rent under tho Regulation. She paid these arrears to prevent a sale. 
Tho suit abated ^y her death, and her daughter sued the slmreholders in the taluk to recover 
the money so paid. It was held that she had such an interest as entitled her daughters t0 
reoovfer— (Sarmia Knmari Diisi v. Mohini Mohan Ghose, 20 W. R., 270), A putni taluk 
ing to several co-sharers was sold for arrears of rent. One of the oo-sharers *brouf|h|^ 
suit in tho Munsiff’s Court to set aside the sale, valuing the subject matter accsordingJtQ 
his own share, and making his co-sharors defendants. Held that the suit could not be ^ 

tained in tiiis form, that the cause of action was tho sale of tho whole estate, that 
suit should have been framed and valned accordingly and brought in a Court in 
the light of , all the parties interested in setting aside the salo oonld have been declaim ’ 

single suit— (Annoda Prosad Kai v. Erskine, 2 B. L. R., 370). The decree of a 
Court reversing a sale for non-service ^of tho notice (see clause 2, section 8) n Mf Wy 
provide for tho return of the purchase-money — (Sheik Abdullah v. Um^ Ali, 6 W. 

If there was no arrear of rent at the date of sale, whether notice of the fact 
given to tlie Collector or not, tho sale must be set aside. A^summaiy enquiry as 
ct an ai'Mr may indeed be made under the above clause, but it is not imperailit>ll tb* 
puMIar to demand such an enquiry : he may reserve the question for a regular soiti aud^ ib 
appears that there was no arrear, the Court is (under dlause 1, section 14) to tid^o core 
p orchas^r be iudemniffed against loss accruing by reason of tho sale b^ng in consequenoa 


* See Beg. VII of 1832, s. 16, cl* 3. • i ' 
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.set uide-— (Bmp Chnndor Bhnmik v. Bajah Pnztab Ghnnder Singh, 7 W. B., 219 ; 8 B, C. and 
.0, B*t 148). Tho fact that the receipt of the uotioo of sale wan dated the 15tb Bysak, and 
therefore did not show that the notice had boon published at some time previous to that day,” 
so as to satisfy the provisions of section 8, clause 2 of Begnlation VIIl of 3819, was held not to 
be Bufilcient ground for setting asido tho sale of a putni tenure for arrears of rent. There being 
toothing in tho receipt to show the date on which the notico was published, no injury to the 
plaintiff having boon proved, and it appearing that more than tho time proscribed by the . 
Begutation had elapsed before the sale actually took place, the Court refused to set aside tho 
sale. It would not be a sufliciout plea” within tho meaning of section 14 that the roo^pt 
had been obtained, or the uotiheation published, or, instead of previous to tho IBth BysSk — . 
(Matunga Ghnrun Mittor v. Moorary Mshau Ghose, 1. L. B., 1 Cal., 175 ; 24 W. B., 458) ; or 
that the notice, after having been placed at a time on tho kachari of tho former of tho taluks 
in the mofussil, was then removed and served personally on tho defaulter who lived in a 
distax^mebal — (Gowrilal Singh v. Joodhisteor Hazrah, 1. it. It., 1 Oal., 350 ; 25 W. B., 141). 
Where putni taluk has been sold under the provisions of Regulation VIII of 1819, an uniogis- 
tered shareholder therein is entitled to sue for a reversal of the sale under tho provisions of 
section 14 of the same Ilegalation — (Chunder Prosad v. Shabhadra Kumari, I. L. R., 

Oal., 622). The defoiidants, after purchasing a putni taluk at an auction-sale for arrears of 
rent under Begnlation VIII of 1819, granted airlarpntni lease to the plaintiffs (tho former dar- 
putnidars) and received a bonus of Rs. 1 ,190. Tho auction-sale being five yoars afterwards seii 
asido : Held that the plaintiffs were entitled to a refund of tho bonus, although they had not 
been dispossessed, but had simply revertod to their former position as darputnidars nudor tho 
former patmdar.~(Tara Chand v. Ram Govind, 1. L. R., 4 Gal., 778). 


15, First , — So soon as the entire amount of the purchase-money shall havo 
Delivery of possession to been paid in by the purchaser at any sale made under 
purchaser. this Regulation, such purchaser shall receive from the 

officers conducting tho sale a certificate of such payment. 

The purchaser shall then proceed with the certificate in question to procure 
a transfer to his name in the kachari of the zemindar, and upon furnishing seou- 
if required, to tho extent of half the juma or annual rent, he shall receive 
usual amaldastah or order for possession, together with the notico to the 
i*a^ats and others to attend and pay their rent henceforward to^him. 

. The zemindar sliall also be bound to furnish access to any papers connected 
the tenure purchase, that may be forthcoming in his kachari, and should he 
- la any manner delay the transfer in his office, or refuse to give the orders for 
pwsession, notwithstanding that good and substantial security shall have been 
nitmished or tendered ou requisition, the new purchaser shall bo entitled to apply 
' direct to the Col lector ; and he shall receive the orders for possession, and shall 
be put in possession! of the lands by means of the nasir, in the same manner as 
possession is obtained under a decree of Court. Provided, however, that if the ’ 
delay bo on account of the zemindars contesting the sufficiency of tho security 
tendered, the rule contained in section 6 of tho Regulation shall be observed., 

i A certificate of payment granted nndcr tho provisions of clanso 1, section ^ of Begala* 
VIII of 1819, is admissible in, ovidonco withont being registered. ^ ^ 

! Whether a sale-certificate granted under Act X of 1877, section, 316 (correspond- 

ing to section 269 of Act VIII of 1859), is admissible in evidence without •being registered?--* 

^ '(AiMool Aziz V, Badha Kant, 1. L. R., 6 Gal., ^26). 

V When tho now purchaser shall proceed to take possession of tha 

lands of his purchase, if the late incumbent himself, or 
the holders of tenures or assignments derived from tim 
I pure er. incumbent, and intermediate between him and ih0, ; 

ultivators, shall attempt to ofFer opposition, or to interfere with the . cot ' 
lof the new purchaser, from the lands composing his purchase, the lafetir v 
shall be at liberty to apply immediately to the Collector for the aid of the pnhlitf 
officers in obtaining possession of his just rights. ^ ^ 

A proclamation shall then issue under the seal and signature of tlie 
d^eoIariBg that the new incumbent having, by purchase at a sale fdt of 
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duo to the zemindar, acquired tlio entire rights and privileges attaching to the 
tenure of the late talnkdar, in the r.tatein which it was originally derived by him 
from the zemindar, he alone will he recognized as entitled to make the zemindari 
collections in the mofussil, and no payments made to any other individual will, on 
any account, be credited to tlie raiyats or others in suit for rent or on any 
other occasiojt wliatovor whcn the same may lie pk!ailt‘d. 

Third . — Should the lato incumbent or his late under-tenants continue to 
, oppose the entry of the new purchaser, notwithstanding 

Procodnro in oaso of issuing of such a proclamation, or should there bo 

oontmuod opposition. i i i i i j« -i n 

reason to ajiprchcnd a brcaoli or the peace on the part 

of any one, the aid of the [jolice otficers and of all other public ollicers who may bo 
at hand and capable of al¥i>rdiiig assistance shall ho given to the new pnroiaasor, 
on his presenting a written application for the same ; and in the event of any 
.affray or breach of the peace occurring, the entire responsibility shall rest with 
the party opposing the lawful attcm])t of the pnrehaser to assume his rights. 

10. L Repealed by s('cti«m 2 of Aet VJ II of 1805, IhO.] 

17. First . — The following .^ulcs have been enacted for tho disposal of 
Disposal of proceeds of tho jToceeds of any sale made under tho rules of this 
sales. Regulation. 

Second . — One per cent, shall first he deducted from the net proceeds realised, 

, and shall ho carried to liie account of Government, for 

G^ernmeut tho purpose of meeting tho oxjkuisc of any extra estab- 

lishments which it may bo necessary to maintain for 
carrying into effect tho provisions of this Regulation. 

Third . — The balance on account of which the sale may have been made shall 
iijOxt ho made good in full (with interest and all charges 
Payment to zomindarB. incurred in bringing- tho taluk to sale) to tlio zemindar 
or other f)erson to whom the same may be duo ; pro- 
vided, however, that no former balances, beyond those of the current year 
(or of that immediately cx])irod if the sale bo at the comraencoraent of tho 
following year), .shall ho iiiclud(‘d in the demand to bo thus satisfied. Such 
antecedent balances, if the zemindar shall have oniitt(;d to avail himself of the 
process within his roach for having them satisfied at tho time, will have 
become in fac^t mere personal debts of the individual talnkdar, and must bo 
recovered in the same way as othfi* debts by a regular suit in^tho Court. 

Fourth , — Any excess that may remain nflor satisfying the demand of tho 
zemindar, in tho manner above desoribod, shall he forth- 
Disposal of remainder. with sent by the oflicer conducting the sale to the trea- 


• Kury of the Collector or Assistant Collector of the district, 

to be there held in deposit to answer the claims of the tulukdars of the second 
degree, or of others who, by asbignmeht of the defaulter, may be at the time in 
possession of a valuable interest on the land composing the taluk sold, or on any 
part of it. 

Fifth.’-^li shall be competent to any one conceiving himself to possess 
- such an interest to bring forward liis claim to the price 

^hei? ‘V® “ j"®* comiHsnsar 

HitcroBt or compensation. ^^0*1 for the loss sustained by liira in consequence or 
the sale, by instituting a j-eguJar suit at any time within 
two months from the date of sale. If the Court shall, on investigation, consider 
the plaintiff’s claim to be an equitable one, the Court will award to tho claimant 
eithpv the price he may have originally paid, or the value of tho interest at the 
time of salcj or any other amount that may he deemed just and equitable under 
all the oircupisianccs. If there bo more ckimauts than one, paymont^shall not be 



REG. VHT, 1810 .] 


THE PATKI SALES. ’ 


686 


made froin tho deposit, until tho wliolo of the claims be settled ; and in case 
yaluo assessed upon the whole should exqpod tho amount in deposit, such 
amount shall bo divided proportionately, and the remainder stand as a personal 
debt against the defaulter, to bo realised from him by tho usual process for 
the execution of decrees. 

The putnidar of a taluk ^'ranted a darpntni to the defendants on tho 10th February 1809. 
Tho same pufcnidar afterwards niortf^af^ed the pirtni taluk to the plaintiiTs, who obtained a 
dfjcreo on their mortgage on tho UStli Hoptombor 1874. The putni was sold for its own aioroars 
on the 17th Noveni her 1876 ; after payiuont'*of rent and all expenses, there romained a sur-f 
plus in the hands of the Crdleotor, whieli was attached by tho plaint.iffs in exocntion of their 
decree on tho 9th November 1876 ; on tho 12th .fannary 1877, tho defendants instituted a suit 
against the putriidar, under clause 5, section 27, Hogulatioii VIII of 1819, for compensation for 
the li^s of the ilar]>utni, and obtained a decree, which the Court directed should ho satisfied 
out of the surplus salo-proceedH ; arul the Collector, notwithstanding the plaintiffs’ attachment, 
allowed tiio dehmduiitH to obtain the amount decreed out of the surplus sale-proceeds. It,a 
swit by the plaintiffs to recover tho amount paid for eoinponsation, on the ground that tho 
plaintiffs’ attachment W'sis prior lo defendants’ suit , — Jleld tliat the defendants’ decree mnst, 
notwiHistandiiig the plaintiffs’ altnehmoiit, he satiatiod out of tho surplus sale-proceeds in 
priority to tho plaintiffs’ decree. — (Surnomoyi v. The Land Mortgage Bank, 1. L. R., 7 Cal., 173.) 

SiixtlK — Provided, however, that uo talukdar of the second dogi*ee or other 
Q 1 + r -f 1 possessor of an assigned interest upon the land of the 
teimnt bo hhnself It- sold, who may bo holding under a stipulation for 

roar at time of sale. fbe j)ayment ot an annual amount m the way of rent, 

shall bo entitled to recover compensation for thes loss of 
such tenure or assignment upon its becoming cancelled by sale of the superior 
taluk, except after exhibiting proof that the whole amount of the rent dcmandablo 
from himself has been paid or lodged for the purjiose prior to the date of sale. 

Seventh * — Should no claims lipon tho purchaso-mbney of a taluk sold as above 
bo brought forward by any under-tenants or assignees. 
When defaulter to ro- ^vithin the period of two months fronftho date of sale, or 
ccivo excess uric aimet . should the amount claimed by those who may have sued 

not equiil the entire deposit, the defaulter whose tenure may have been sold shall 
be at liberty to petition the Court for the amount so held in deposit, or for tho 
excess thereof, as tlie case may bo, and ho shall receive a certificate under the 
seal of tho Court, of thiire being no claims to afford ground of detention for tho 
whole or any part of the deposit ; and upon exhibiting such certificate to tho 
Collector, tho amount set free theipby shall be paid to his receipt. 

In the same manner, upon executing a decree passed in favour of any under- ' 
tenants or assignees, they shall receive certificates under tho seal of the Court, 
declaring tlio amount adjudged to them out of the deposit ; and upon exhibiting 
these certificates, tho amount shall bo paid severally to their receipts by tho 
Collector. 

Eighth^li shall be competent to any party interested in a deposit, to 
Suhstituti.m of Govern- withdraw the whole or any part thereof, on substituting 
ment Bccurities for cash in Government* securities, bearing interest, in lieu of the 
deposit. money so bold in deposit ; such securities to be taken at 

the rate of discount or premium of tho day, as shown by tho Government Qasette 
last received. 

In Ishan Chnndra Rai Panjah v. Taiini Prosad Ghoso, 2 Sovestre’s Report, 84, thin 
provision was applied, although there was a stipulation in the contract creating the dar- 
fiiUni tenure, tliat tlie darputnidar would bo entitled to damagos iff the pwtmdar allowed the 
put?ii tenure to ho sold or cancelled— it being decided that this stipulation must be held to bo, 
applicable only if tho piUni were sold owing to the solo neglect or default of the jndniclor ill 
not paying his rent, and could not bo equitably applied whore tho sales resulted fooni the 
durpataidar failing to iicrfurm liis contract and pay his own rout. The proviso in dailBe 6, 
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fMtjoii 17, BogoUtion Till of 1819, is snbstantiafly complied with, with refersnoe to tto 
uneertiainty as to who was the person to whom rent was due, where ^yment is made for th^ 
period for which the rent of the snporidt landlord was unpaid— (Soorja Kumaree v. Degum* 
Wip21 W.B., 219). 

Miscellaneous, 

Abatement and deduction of rent.— A p^Unidar agreeing to pay the revenue out of his 
rent payable in monthly instalments, cannoiT deduct from an instalment of rent any portion 
of thp revenue not payable till after the inatalm|nt is duto • (lladha Monee Chowdrain v. Mr. 
dames Gray, 12 W. B., 295). But it is contrary to t^e usage of the country for a putnidar 
to pay his rents by monthly fcists, without a special agreement for that purpose— (Joy 
Kishen Mukerji v. Jnnki Nath Mukerji, 17 W. B., 471). A putnidar sued his semindar 
and obtained a decree for abatement of the putni rent on the ground that the ^sots 
of the putwi fall short of the amount stated in the lease ; while this suit was pending 
in the Civil Court, the semindar brought a suit for the rent of two years upon the 
fall jumma; and though the putnidar obje&ted that his suit for abatement was pending^ 
the Collector decreed the rent suit in full. In execution the zemindar recovered the full 
rent; whereupon the putnidar sued fora refund of excess payment, and of bho interest 
realised by the xemindar thereon. Held that the decree of the Revenue Court was suspended, 
and modified by the decree of the Civil Court snbsoqnontly affirmed in appeal ; that plaintifl*e 
cause of action accrued on the date when the zemindar recovered rent in excess of what 
plaintiff was jointly liable for, and also interest on such excess ; and that the abatement was 
to take effect from the commencement of the putni lease— (Rajah Nilmonoy Sing Deo Bahadur 
V. Sharoda Pershad Mookerji, 18 W. B., 434). In a suit by a patnidar to recover rent in 
accordance with the terms of a durpatni lease, the defendant claimed an abatement of hig 
patni rent on the ground that his predecessor had obtained such abatement in a previous rent 
suit to which it appeared that the lessor’s share was slightly loss than what was dosoribod in 
the lease. Held, that unless the defendant could show tliat he had been damaged by the 

“ . -i!: . * .. , .1 - i-.A 1-* 1 V.. ij 1 1.**. A uc- 


£e]d by him, may afterwards sue for a refund of the rent paid by him before instituting 
the smt for abatement of rent, in excess of the amount justly payable, notwithstanding 
that he might, if Ke had chosen, have included this claim in his suit for abatement of 
rent— (Okhoy Kumar Chattapa<lliya v. Mahatap Chunder Bahadoor, I. L. B., 5 Oal., 24) 
A patnidar may sue for abatement under section 23, Act X of 1869— (Ram Nai'aiii Banerji 
V, Jai Krisna Mnkerji, B. L. R., Sup. Vol., F. B., 70). A granted to B a patui of a certain 
moneah. Appertaining to the patni was a hil, stated in tho agreement to bo held of Govern- 
ment in ijara. It was agreed that on tho expiry of tho ijara lease A would resettle with 
Government for the hil ; if not, B might settle, but if the jumma exceeded Bs. 40, the excosB 
was to be by the patnidar. On the expiry of tho ijara, the Govesnmont sold tho bU to 
a third party, who took possession, whereupon B sued for tho abatement of tho patni rent. It 
was held that he was entitled to succeed. Phoar, J., said : “ I think it is now too late to gay 
that tho Eevenue Courts have no jurisdiction to entertain a suit for abatomeut in all oases 
where the holding of the tenants has diminished since when he received possession from the 
Iwdlord, whatever may have been tho cause of the diminution, and whether it effected an 
absolute distinction of the subject or not— (Braja Nath Pal Chowdry v, Hiralul Pal, I B. L. B., 
A. 0., 87). A suit by a patnidar for abatement of rent on tho ground of fraud in tho oonceal- 
ment of an intermediate tenure created by tho zemindar, though it cannot be maintained under 
sectiem 18, Act X of 1869, may yet be tried by the Collector under clause 3, section 23, Act X 
of 1^, which is wide enough to admit of such a ca^o being tried in tho Beveune Courts under 
its provisions— (Mottlvi Snkar Ali a, Musst. Amala Ahalya, 8 W. B., 604, V. B. C* 4 0* B. Bent 
Bw29). 

Belinquishment.— A putnidar cannot throyr up his putni of his own aoeord— (Hiralal Pal v, 
Kflmani Pal, 20 W. B., 383). 

A putnidar may measure.— A pntnidar applied under soction 10, Act VI (B. C.) of 1862 to 
measure the raiyats* holdings separately. Between the patn^ar and the raiyate, there was 
a dmputaidor md $Mkm taluhdars. Held that the application was rightly refused, as the 
reiyats did not pay rent to him. It was observed, however, that the applicant might be 
Slrtitled under gectimi 9 of the same Act to make a general survey of the land comprising 

defputm— (Dwarkanath Ohakravarti v, Bhowani Kishen Chakmvarti, 8 W. B., 11). 

' ‘ A putnidar entitled to partition.— A suit lor partition will He by a joint owner of a putni 
Wt such partitioa will not affect tho lia^ities of the putmd(srs under thpir serarajl 
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odntraoia with tho Komindars. It may be laid down broadly that, in all oaflea of joint 
ownership, ei^h party has a right to demand and enforce partition— in other words, a righ^ 
to be placed in a position to enjoy his own right separately and without interruption or 
interference by others. The costs wore directed to be borne m proportion by plaintiff and 
defendants, being tho necessary expenses of obtaining a partition by a decree of Conrt, 
caused by not any wrongful act of the defendants, but by the nature of tho tonanoy^(Bani 
Shama Snndari Dasi v. Jardine Skinner, 3 B. L. B., Ap., 120). 

Liability for dak charges. — The zemindar* is primarily liable for the zomindari d^k 
charges leviable under Act VIII (B.C.), of 1862, but if a patnidar were under tb9 old 
law liable for theso charges, or had been*in tho habit of paying them, Act VTll, not being 
intended to impose any new tax, half to consolidate and regulate a previously existiitg 
liability, would not alter any right a zemindar might have had to reimburse himself 
those charges from the under-holdors. The case of Bisso Nath Sarkur v, Kani Suma- 
mayi^ W. R., 6, was remanded to asoertain whether the patnidar had been in tho habit of 
bearing these charges. In tho case of Saroda Snndari Debia v. Uma Charan Sarkar, S, 
W. K., tho terms o^the lease were clear, and tho pntnidar was held liable. In Sarad Sunday 
Debia v. Tarini Charan Shaha, 3 W. B., S. 0. & G. Bof. 19, and Kakhal Das Mukerji v. Bant 
Sumamayi, 6 W. B., 100, the patnidar was hold not liable under the term of the oontraot. Bn 
also in Bohini Bant Aai v. Tropura Snndari Dasi, 8 W. B., 45 ; Tho Maharajah of East^ 
Bnrdwan v. Shib Narain Bai, 4 B. G. & G. B., 247> A .suit by a zemindar against a patnidar 
to recover the ddk charges paid by tho former, and fonnded in tho contract between tho parties, 
is a suit cognizable by Courts of Small Causes on those districts where such Court exists : and 
when tried by the Ordinary Civil Court, no special appeal lies, having advortoTico to section 27, 
Act XXrn of 1861— (H. S. Erskino r. Trilochan Chaiterji, 9 W. B., 518 j Maharajah Dheraj 
Mahtub Chand Bahadur v. Bud ha Bitiodo Chowdry, 8 W. K., 517). 

Benami purchase — Frosiinno Kumar Pal Chowdry v. KailasU Chandra Pal Chowdry, 2 
In. Jur. N. S., 327 j B. L. B., Sup. Vol., P. B., 759 ; 8 W. B., 428 ; Mahomod Kadir e. Gopal 
Lai Tliaknr, 2 Sev., 861. 

Limitation. — ^.inarain Bai v, Umesh Chundor Gupta, 8 W. B., 444 ; 4 B.C. & 0. B., 261 ; 
Konmohiui Dasi v. Musst. Bishon Mayi Dasi, 8 W. E., 112. 

Mesne-profits.— Sristidhar Shaha v. Maharajah Jugudindra Bonwarri Gobmd,2 Scv. 810, 

Befund.— Bajah Nilmaui Sing v. Gordon, Stuart & Co., 9 W. B., 371, Vide notes ante in 
tho Act. 

Appcxrtionment of tho value of putni land taken *for purposes. — When land was taken 
up for public purposes and a question arose as to tho principle upon whioh the amount 
of oomponsation given by Government was to be divided between tho zemindar and tho 
patnidar, it was held, that tho way to look at the case was that it is a solo by the 
zemindar and patnidar of their respective interest in tho land ; that the zemindar was 
entitled to his fixed rent if there was no abatement of tho rent, and tho patnidar continued 
to pay the same rent as before, there was nothing for whioh tho zemin<iar ought to receive 
compeusatiou ; that tho proper mode of settling the rights of tho parties was to g^ve tho 
pntnidar an abatornoifb of rent in proportiem to the quantity of land taken from him, and 
to compensato the zemindar for the Joss Of rent thus sustained by him ; and that the amount 
of compensation should be divided accordingly. In the particular case the zemindar was 
allowed 16 yoars’ purchase of the rout which he lost by the abatemont given to the patnidar-^ 
(Bai Kishore Dasi v. Nilkanta De, 20 W. B., 370). * 
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should be made in the public maimer provided for the periodical sales theroiu 

described ; ' i • i « i 

and whereas it is consonant with justice, and was intended by the said Iwpfuhir 
tion, that, in every case of the sale of such tenures for arreai’S of the zemiudar’s 
rent, the sale should be public, for the security of the interests of tlie owner of the 
tenure sold ; which object can in no manner bo duly secured except the sales to bo 
BO made be conducted by an officer of Ooveriimeiit in the same manner as the 
pcri&dical sales provided for by section 8 of the said Regulation : 

the following additional rule has accordingly been passed by the Govemor- 
' General in Conncil, to lake effect from the date of its promulgation, within tho 
several districts of Bengal, including Mednipuv. 

2. First , — Whenever the proprietor of an estate paying revonuo to GoVorn- 

Halos of Rogalotion meut shall desire to cauHO any tenure of tho nature of 
1819, for periodi. those described in cuiuse first, section o, ttegulation 
eal Ulcs for aomindar’s VllI, 1819, to be sold for arrears of rent due to liini on 
iWTOfirs of rent, extended account thereof, and shall, under any summary process 
to ofclior sales for rent. autliorized by the general Regulations, have acquired the 
right of causing such sale to be made, the same shall be condnetod, after application 
from the zemindar, by tho Register or acting Register of tho Zila or City Court, 
or, in his absenoo, by the person in charge of the office of Judge of the district, in 
the mode prescribed by Regulation VlTl above quoted, for periodii^al sales. 

Second . — Ten da3"s* notice shall be given before proceeding to sale, by pro- 
clamation to be stuck uji at llic ka(jhhari of the Court 
Notice bj proclamation. GoUuctor of tlio district. 

Third . — Tho rules of sections 9, 11, 13, !*> and 17, Regulation VTII, 1819, 
Rnlos extended to sales extended to all sales made after the maimer horeiii 
heireaailor. provided* 


ACT No. VIII B. C. OF 1865. 

Beceived the Lieutenant- Qovernor^s assent on the lOtli of May 18G5, and the 
Governor- General's assent on the 27 th idem. 

An Act to emend the law for the sale of stick under-tenures as by the title-deeds or 
establishetl usage of the country are iransferahte by sale or otherwise for the 
recovery of arrears of rent due in respect thereof. 

Whereas doubts have arisen, in consequence of tho repeal of section lb of 
Regulation VII of 1832, as to the authority by wliom 
Preamble. ' patni-taliiks «and other saleable under-tenures of tho 

nature defined in clause 1 of section 8 of ftogulation VII I of 1819 are to be sold 
for arrears of rent due to the proprietor on account thereof ; and whereas it is 
expedient to amend the law for the salb of under-tenures in satisfaction of 
decrees for the recovery of such arrears ; It is enacted as follows ; — 

1. ' The word ** Collector ” a.s uFicd in this Act includes all officers oxercis- 
» Collector ” defined. ing the full powers of a Collector of a 

Number. Words used in the singular number include the plural. 

2. — [Repealed by Act No. XU of 1873.] ‘ . • a i i i 

3. The sale for tho recovery of arrears of rent of patm-taliiks ana other 

saleable under- tenures of the nature defined iti olause I 
, Sale by whom coBdoctod. g ftegulation VIII of 1819 slmU Iw con- 

Anotod liy the OoUeolor of land-revoiiue in whoso inriadicl-ioii, as dolt nod by 
,4ct VI «f 1853, tho lands lio, and tdl acts preparatory to, or oounooto4with, tha 
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saleofsnoli und&tJunures as aforesaid, wHoli, by Regulations Vltl of 1810 
and I of 1820, the -tdge is required to perfordi, shall bo performed by tho said 
Collector. 

4. Whenever a decree for an arroar of rent duo in respect of an nnder- 
Pablication of notioe of tenure, saleable under the provisions of section 105 of 

alo. Act X of 1869, shall have been obtained, and an appli* 

cation for the sale of the said under-tenure under tho same section shall have 
been made and allowed, the Collector, in whose Court the decree is in oour^ of 
execution, shall thereupon cause to*be hnng up in his own Court and in that of 
the Collector and tho Judge of the district within which the land comprised in 
the%nder-tonure to bo sold is situated, and to bo affi.xod on some conspicuous 
place on the land and in the town or village in or nearest to which tho said land 
is situated, a notice for the sale of the said under-tenure on some fixed date nof; 
less than twenty days from the hanging-up of the said notice in tho Court in 
which the decree is in course of execntion. ' 

5. Tho said notice shall specify, in the words usod in the plaint in the 

« X i. * 1 .- 5*^ 1 suit in which the decree was made, the name of tho 

Village, estate and pargana, or other local division, in 
which tho land comprised in the said nndcr-tenure is situated, tho yearly rent 
payable under the said under-tonure, and the gross amount recoverable under tho 
said decree. 

6. If tho sum duo under t^ie decree, together with interest to date of pay- 
, V X j. ment and all costs of process, be paid into Court at any 

^ How sale may bo stopped. commences, whether by the default- 

ing holder of tho nndcr-tenure or any one on his behalf, or any one interested 
in the protection of tho under- tenure, snch sale shalf not take place ; and tho 
provisions of section 13 of Regulation VIII of 1819, for tho recovery of earns 
paid by other than the defaulting holder of the nnder-temire %o stay tho sale 
of tho under- tenui'e, shall be applicable to all similar payments made under this 
section. 


^ . 7. The unrier-tonure shall be sold to the highest 

Bale to h«ho.t bidder. Court. 

8. Tho party who shall bo declared to bo the purchaser shall be required 

_ , . to deposit immediately, in cash or Government currency- 

Deposit by purobasor. twepty-fivo per cent, of tho amount of his bid; 

and, in default of such deposit, the undor-tenure shall be put up agaiu and sold 
forthwith, or on tho next ensuing office-day, 

9. The full amount of the purchase-money shall be made good by tho 
Depoflit lorfcitcd if ba- purchaser before sunset of the eighth day frpm that on 

lanco of purchase-money which the sale, of the under- tenure took place, reckoning 
not paid up. that day as one of tho eight ; or, if tli^ eightli day lie a 

Sunday or other close holiday, then on tho firet office-day after the eighth day i 
and, in default of payment within the lirescribed period as aforesaid, the deposit 
shall be forfeited to the Government, and the under-tonure sliall be re-sold, and 
the defaulting purchaser shall forfeit all claijns thereto or to any part of the sum : 
for which the said under-tonure may be subsequently sold. 

If the proceeds of the sale which may be eventually completed be less thf*4 
tho price bid by the defaulting purchaser, the difference shall be leviable fros* 
him under the law for enforcing the payment of money in satisfaction of a deoree 


for arrears of rent. 

10. The provisions 

Provisions as to sales to 
apply to re-sales. 


of all the sections of this Act with regard to saie«i shall 
also be applicable to all re-sales under this Aoi^ whil^ 
may be rex^erod necessary by the default of any j^ur- 
chaser. 


75 ^ 
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' 'll. "WFioii tlio 'pnrdTmsc-money sbfitl have beon paid in' full, tbo officer ^ 
Ceriifioato and poHRca-. bolding tlto salo shall give iho purchaser a certificate in 
fiion to bo given to pur- tlio form prescribed in the schedule annexed to this, 
ohascr on pnj*rn('nt irt full. ' Act ; and shall fnrilior, on the purclia,ser making appli- 
cation and <lopositing the requisite costs, dojmto an officer or amin to put him in 
possession of the undor-teniirc in the customary manner, and to publish the fact 
of the purchase to cultivators of the lunds comprised therein. 

^2. From the proceeds of the sale «f the undor-temire, the officer holding 
rroooede of salo how such sale shall I'cpnylio the judgment-creditor the neoes-" 
doalt with. f?ary expenses incurred by him in procunng it ; and, 

after satisfying the decree in execution of which tlie salo was made, shall hold the 
.residue, if any, in deposit on account of the defaulting holder of the under-tAiure. 

13. An appeal shall Ho to the CoUecior from any [>roo('edings of a Dopnt}^ or 
f Appeal. Assislant Collector, if made within fifteen days; and to 

4}ie Commissioner from a-n}'' original pm;eedings of a Collector under this Act, if 
made within thirty days from the date of the sale : but no proceedings under this 
Act shall bo reversed or modified Tn appeal, oxcej^t upon the ground of in-olevancy 
of the law, or of such an irrogulaiity in procedure as, in the opinion of the appel- 
late .authority, has caused injury to the interest of one of tlie parties to the suit 
in which the decree was passed. 


14. No appeal as of right shall lie from any order passed in appeal under 
tliis Act; bnt a Commissioner in any case in winch an 
Power of revision. appeal has been heaj*d by a CoHoctor, and the Board of 


Revenue in any case in wliicli an appeal has been hoard by the Oonnnissionor, 
may call for the record at a.ny time within three months from the date of the 
order passed in appeal, and*pass thereon such orders as they may think projior. 

15. If any sale of an under- tenure shall, under cither of the two preceding 
' Recovery by purchaser sections? be set aside, the purchaser shall be entitled to 

of purohaso-Tnonoy if sale rcotuve back tlio pni’chaso-nioncy with or ivithout in- 
sot aside. terost, and in such manner as tlie ajipellate or revising 

authority" raaj' in each instance direct. 

Any order for the recovery of the purcliase-moncy or interest, passed by such 
appellate or revising authority as aforesaid, may bo enforced by the process in 
force under; decrees for the recovery of ari’cars of rent. 

16. The purchaser of an under- tenure^ sold under this* Act shall acquire it 

Purchaser to accpiire the from all incumbrances which may have accrued 

undcr-tenuro, with certain thereon by any act of any holder of the said nndei’- 


©xcoptions, frcfi of inciun- tenure, his representatives or assignees, unless the right 
branoes. juaking such incumbrances shall have beei^oxpressly 

vested in the hqjder by the written eugageniont under which the under- tenure was 
created, or by th(^ subsequent written authority of the person who created it, bis 
representatives or assignees. 


Provided that nothing herein contained shall be held to entitle the purchaser 
to eject khudknsht raiyais or resident and hereditary cultivators, noi* to cancel 
hmid fide ettgagements made with suqh class of raiyats or cultivators aforesaid by 
the late incumbent of the under- tenure or his representatives, except it bo proved, 
iti a regular suit, to bo brought by such purchaser for the adjustment of his rent, 
iliat a higher ?t>nt would have been demandablo at flie time such engagements were 
eontract;tid by hja predecessor. 

Nothing in this section shall be held to ap])ly to the purchase of a tenure 
hy the previous holder thereof, through whoso default the tenure was brought 
l 0 sale. ^ 


purchafeoi* of mj widor-tottiWe^ tho rent of wdiich is in orrear, cannot mode persiwir 
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ally liable for that ptirtion of the rouii which accrued rtno beforo the date of his ptirohase. 
(Eash Ihhuri v. Pyari Mohan, 3 G. L. K., 116). A oeiAain chtir Imviiij^ been converted into two 
estates })ayiti^ Government revenue, the plaiiitiiTa liectitno the purcluisora of one of these ostatea 
at a sale for arrears of rovoiiuo, and of tho hiaso of tjw* otlicr at an auction sale for 
arrears of rent and bronglit a suit under soction 37 of Act XJ of 1885 and section 16 of Act 
VJII, B, C. of 1865 to avoid tho tenures of the defendants who held in shiktni talokdari and 
howladari tenures, lands apportaininjif to both estates. The defeiuiants admitted the alleged Jin'* 
tnro of their holdings but claimod exemption from eviction on the gronnd that their ancestor, 
mpro than 12 years beforo, had cleared and cultivated tho land and built a house thereon, and 
that, since his death, they themselves luyi coiftiniiod to cultivate the lanfl and reside ujjoii it : 
'^eld that the defendants wore entitled to tho benefit of tho proviso in section 16 of Act Vlll^ 
of 18C5, tho words of tho proviso being wide) enough to embrace every resident and hereditary 
cultivator irrespecfive of his dfinominnitow —(Rheik MohornincHl Ahsanoollah 'C. Shamcr Ali, 4 
C. L. R., 165). See notes under sectinu 11 of Regulation VI II of 1819. 'IMio purchase of an 
uuder-tonuro sold under this Act shall apply to tbo zemindar or other laudhohlor, within fifteen 
dnys from tho day of sale, to have his name rogfhtered in tho zeniindnr i)r other landholders* 
books as the jjarcliascr, and shall excentf) a kabnliyat tm the snmo tonus and conditions oli 
which tho nnder-teiniro was held by the defaulter ; and if such application be not made within 
filtoon days, it shall bo lawful for the zoinindnr or otb<‘r himlholdcr to sue the said purchaser 
under tho provisions of clause 1 of section 23 of Act X.of 1859. 

17. The purchaser of an nndcr-tenuro sold under this Act shall apply to tho 
zemindar or other landholder, within fifteen days from tlie day of sale, to have 
liis name registered in the zemindar or other landholder’s hooks as tho purchaser ; 
and shall execute a kabuliyut on the same terms and conditions on which the 
mider-tenure was held by the defaulter ; and if such apjdicsatiou he not made 
within fifteen days it shall be lawful for the zemindar or other landliolder to 
sue the said purchaser under tho provisions of clause I of section 23 of Act X of 
1859. 

18. Tho provisions of section 8 shall bt* appliea*l>le to all sales held under 
Regulation VI II of 1H19 previously to tho passing of this Act ; and no suit shall 
lie ill respect of such sales on the plea of waif t of jurisdietiuA of the ollicorby. 
whom they wore conducted. 


SClIKDULE 

.. Itfi/erriid to in, St'clion 11 . 

1 certify that A. H. has piircli.isod npilor Act. VI If of 1865, the umler-lcnnrc (as ejieci' 
fed in the notice nf sale) aud (b'lt liiH imrclume took effoet f)n the day of 

{hotik/ the datf after Ihat Jixad for ike last dutj <>f jnufuivut) 

(Bigiu'd) 0. D. ^ 

0OoUvcior, 
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A. D. 1793. REGULATION VIII. > . 

4 Bcgnlatim for re-enacting, with •mMjications and amendments, the rules for 
the Decennial Settlement of Die public revenue payable from the lands of th^ 
Zemmdars, independent TaluHars, and other actual Proprietors of Land, in, , 
Bengal, Behar, and Orissa, passed for tiiose Provinces respectively on the 
September 1 789, the 2hth November 1789, and the IQth P'ebruary 1790^n<i> 
subsequent dates, , * 

1 — 3. [Repealed by Act XVI of 1876.] 

4. The scttlemont, under certain rostrictionR and exceptions hereafter 
specified, shall be concluded with the actual proprietors of the soil, of whatever 
denomination, wlxether zemindars, ialuhlars, or chowdries, 

, 5. [Repealed by Act XVI of 1874.] 

This section ran as follows : 

First, The taluhlars to be considered the actual proprietors of the taiUds 
Composing their taluks are the following : ^ ! 

Second. Taluhlars who purchased their lands by private, or at public salei 
dr obtained them by gift from the zemindar, or other actual proprietor of land to 
whom- thy now pay the revenue assessed upon their taluks, or from his ancestors, 
object to the payment of the established dues of Governnumt, and who received deeds 
of sale, or gift of such land, from the zemindar, or sunnuds from the khaUah, making 
over to them his propnetary rights therein, * ^ ' 

Third. Talukdars whose taluks were formed before the zemindar, or other 
actual proprietor of land to whom they now pay their rmenu^, or his ancestors, 
succeeded to the zemindari. 

* Fourth. Talukdars, the lands comprised in whose taluks, were never the 
property of the zemindar or other actual proprietor of the soil to whom they now patf 
their revenue, or his ancestors. 

Fifth. Talukdars who have succeeded to taluks of the nature of those described 
in the preceding clg-'uses, by right of purchase, gift, or inheritance, fropi theform^ 
propi’ietors of such taluks. , 

6 — 12. [Repealed by Act XVII of 1874.] 

13. ^ Talukdars, -whose taluks have been ordered to be separatfd, are noil; 

to be permitted to pay the revenue ass^sed upon their lands, tl^ough the zemin * ^ 
(lars, or other actual proprietors of estates, as heretofore. , • 

14. Talukdars, who in consequeYice of the rules in sections 5 and 9, nu^lSe. 

separated from the zemindars, or other actual proprietors of estates- through 
whom they heretofore paid their revenues, are to pay their revenue in future 
immediately into the collector’s treasury, .except in districts, where from the, 
number of taluks, or other cause, this mode would be attended with oonsidei^f 
able inconvenience, in which case XeJmldars, or native collectors, are tobe appbi^s; 
ed to receive the revenue of fho taluks in such districts. ; 

15. Zemindars, or other actual proprietors of land, from whose zemmdatmt ‘ 
or estates, taluks may be separated, shall not be appointed iehsUdars to reofii|Ye! 
the revenue of the taluks so separated, hut the office of tehsildars shalt in ev^)ry^ 
instance he given to some other person of character and. responsibility, and fhtb 
'whole exifenae of it is to be defrayed by Government. 
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16—18. [JR^led hy AU Xn of im,} 

Section 18 ran follows : 

18. Mohirrereedars holding lands of which they are not the actual propri^or^f 
and whose mocurreree grants have been obtained since the Company's accession to the 
dewanny, and never received the sanction of the Supreme Government^ are to he dis^ 
possess^., and the settlement is to he made with the actual proprietors of soil, under 
thisr^^gukUion. In easeSf however^ where suck momrrereedars have been in posses^ 
sion of their mocurrerees for a term exceeding twelve years, they are to receive 
during their lives, (subject to the pleasure of the Honourable Court of Directors) 
the d'^ereruce between the jumma at which they hold the lands, and that which may 
be now agreed to by the actual proprietors, added to the neat produce of the d^tho* 
rized sagar, resumed or aholished. 

' 19. Istemrardars, however, who have not got possession of their lands to 

the exclusion, or without the consent of the actual proprietors, as the mocurreree* 
dare mentioned in section 18, are supposed to have done, but hold them of the 
proprietors on pottah, or lease, are to be considered as a species of pottah taluk* 
% 3 rs and the settlement is to be made with them as hereafter specified. 

20. The exceptions to the general order for the conclusion of the decennial 
settlement with the actual propiietors of the soil, contained in section 4, include ^ 
the following descriptions of persons ; females, (excepting those whom the ^ 
Governor-General in Council may judge competent to the management of their 
own estates,) minors, idiots, lunatics, or others rendered incapable of managing . 
their lands by natural defects or infirmities of whatever nature ; and persons, 
whom the Governor- Genei-al in Council may deem disqualified on account of their 
contumacy or notorious profligacy of character ; provided however, with regard 
to the whole of these descriptions, that they ai*e not partners in tho zemindarees, 
independent taluks, or other estates held by them, with others of a different 
description, in which case, themselves or guardians are allowed, with their 
partners, to engage for tho settlement of their lauds, and elect a joint manager, 
under the restrictions hereafter mentioned. 

21. The lands of disqualified proprietors coming within the above descrip- 
tions, aie to be managed for the benefit of the proprietors, by persons appointed 
to the trust by Government in tho mode prescribed in Regulation X of 1793, 
which also contains rules for the selection and conduct of such managers, as well 
as regarding the provision to be made for tho support of the proprietors. 

22. A further exception has been made to proprietors in balance to Govern* 
meat,, and unable to pay the arrears due from them ; in which instances, no 
pettlement is to be concluded with the defaulting proprietors, but their lands are 
to be let in tarm^ or held khas, for a pcjriod of three years at the discretion of the 
collector. 

23—25. [Bepealed by Regulation XVII of 1805.] 

Section 23 ran as follows : 

23. Where more proprietors thorn one possess an undivided estate, and the 
whple of tlism be not within the description of disqualified landholders specified in 
Section 20, the settlement is to be made with them jointly, and they are to be required 
to elect a serherakar or manager, who shall have the exclusive management of their 
hind during ike contmuanee of his appointment. The determination of the majori* 
fn of the proprietors, or of the majority of those present, in the event of the ah* 

: ^ any, is to he binding on the remainder in the choice of a manager, and 

the costs of proprietors are equal, the election c/ the manager is to be deter* 

0 Sined by the greater interest of the prrprietors in the property,, If in any case 
(ihe iiderest aUo he gqual, the manager is tC be appointed by the Board of Beve* 
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26» The determination of the majority of the proprietors present, under the 
resections specified in section 23, is also be on the remainder, tn 

agreeing, or disagreeing to ih^jumma proposed for undivided estates : the shared 
however, if dissatisfied, may obtain a division of their lands, and a proportionate 
allotment of the revenue assessed thereon, Jbnt at their own expenco. 

27. When a portion of land stands in the joint names of several proprietors, 
or of one for many, but each proprietor has. his separate share in liis own posses- 
sion and management, or in that of an agent for him, the settlement is to be wido 
for each share with the person in possession, and his land is to be held exclusively 
responsible for the revenue assessed upon it. 

28, 20. [JBepmW hy Act XII of 1876.] 

35. Where the property in lands is disputed, the settlement is to be made 
with the proprietor in possession, under thef express declaration, that he is never-* 
theless liable to the claims upon the estate, which is to bo tmnsferablo to any 
other person to whom the property may bo subsequently adjudged. 

31, If a case should occur, in which none^of the claimants shall have been 
previously in possession, they are to be allowed to appoint a manager until their ' 
claims shall have been determined in the dowunny atldwlat of the zillah t but if 
they should not agree to a manager, the lands are to be hold khas^ and the sur- 
l^lufl produce, after discharging the revenue, is to be kept in deposit until the right 
<o{ property shall be adjudged. ^ 

> S2. Whew disputes exist concerning the boundaries of land, they are to be left 

to be adjusted in the deivanny adawlut, and the settlement is to be made in the 
mean time for the lands in possession of the disputing parties respectively. 

33. The special rules for fixing the assessment of the throe provinces respec- 
tively, adapted to the local circumstSinces of each, commence with section 68, 
and the following general rules have been prescribed in addition thereto. 

34. The allowances of the catizwftj and canoonyocs, heretofore paid by the 
landholders, as well as any public pensions, hitherto paid through the landholders, 
arc to be added to the amount of the jumma, and in future paid by the collectors 
of the revenue of the several sillahx, on the part of Government, under the 
rules and restrictions laid down for their guidance with regard to such payments, 
in the resolutions passed by the Governor- General in Council on the 10th June 
1791, and re-enacted, with modifications by Kegiilatioii XXIV of 1793.t 

35. The assessment is to bo fixed exclusive, and independent of all duties, 
taxes, and other collections, known under the general donomination of sayer ; 
the collections made in the gmjes, hauts, and bazars, situated withiu the limits 
of the town of Calcutta excepted, and excepting also the collections confirmed to 
the proprietors and holders of gtitfcs, bazars, and hauis, by the resolutions passed 
hy the Governor- General in Council on the ilth of June 1790. •Those resolu- 
tions, with the subsequent rules enacted for the regulation of iho^alharee, or tax 
on intoxicating liquors aud drugs, the abolition of the other sayer collections 
resumed, and the compensations to he made to the proprietoi'S and farmers of 
estates in consequence of this resumption and abolition, are re-enacted with 
modifications, by Regulations XXVII and XXXIV of 1793. 

36. The assessment is also to be fixed exclusive, and independent of all 
existmg laJchiraj lands, whether exempted from the klieraje (or public revenue) 
with or without due authority. * 

* Repealed by Act XXJI of 1871, 
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87. The above oxcoption, however, is not meant to include the rmlikanah 
lands in Behar, or the nanhcr, khaTfriar, neej-jootf and other private lands of the 
zemindars and independent tahikdarSy or other actual propriotors^of land in Bengal 
and Midnaporc, regarding which tho following rules have been prescribed : 

38. Where the zemindars, or other actual propriotoi's of land, in Beliar, 
have resigned, or have boon deprived of the management of their lands, retain- 
ing possession of a tithe, as 'malilcatidliy^ the latter is to be re-annexed, and the 
zen%i^^dars or other actual proprietors are to be required to engoge for the whole 
of their estates including tho vialikanali lan^s ; unless such lands bo hold as 
malikanah under grants made or confirmed by the Governor- General in Council, 
or the supreme authority of tho country for the time being, and have been sold, 
or mortgaged, and given in possession to the mortgagee, in which case th^y are 
to be exempted from this rule. Grants for malikanah lands not mode or con- 
diimed by the supreme authority of the country, are declared invalid by the 
Regulations passed on tho 8th August 1788. If the collectors, however, should 
be of opinion, that any material injury will be done to any individual by tho 
execution of these orders, they are to report tho circumstances to tho Board of 
Revenue. 

39. The nanker, kham^r, ne^-joot, and other private lands, appropriated by 
the zemindars, independent ialukdars, and other actual proprietors of laud, in 
Bengal and Orissa, to the subsistence of themselves and families, shall be also 
annexed to the malguzme lands, and the ten years ,/?m7aa fixed upon the whole 
nndcr the following modification; that such ])roprietor8 as may decline to 
engage for their lands, be allowed tbo option of retaining possession of their 
private lands above specified, upon tho terms on which they have hitherto 
possessed them, provided they shall prove to the satisfaction of the Board of 
Revenue, that they held* them under a similar tenure, previous to the 12th 
August 1765, the date of tho grant of the dcioanny to tho Company, and have 
hitherto been permitted to keep possession of them, whenever their zemindarces 
or estates have be&n held khas or let in farm, but not otherwise. In the event of 
such proof, and of their availing themselves of the option above given to retain 
possession of their private lands, a deduction adequate to the neat produce of 
such lands, is to be made from the amount of the allowance fixed for excluded 
proprietors by section 44. 

40. Tho above consolidation of the malguzaree and private lands, is also to 
be made in the taluks continued under tfio proprietors on whom they have 
hitherto been dependent ; not, however, with a view of increasing the rents of tbo 
taluhdars, but in order to make the whole of the lands composing their tohiks 
answerable for their proportion of tho public assessment allotted thereon. 

41. tThe ehakeran lands, or lands held by public officer, and privates servant^, 

in lieu of wages, are also not meant to be included in the exception contained iii 
section 36. The whole of these lands in each province are to be annexed to .the 
malguzaree lands, and declared responsible for tbo public revenue assessed on the 
zemindarees, independent taluks, or other estates, in which they are inoladed, in 
common w*ith all other malguzaree lands therein. ^ ^ 

42. 1874.] 

43. In the event of any proprietor dodtoing to engage for the settlement of 
his lands at the jumma proposed to him, the coflector is to communicate the 

, objections qffer^, with his opinion respecting them, to the Board of Revenue* 

, That Board is to determine the proper assessment, after making such further 
inquiries as they may think necessary; and the objecting, proprietor is to be 
required to en^e for such assessment witljoiit further delay ; and, in the event, 
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of liis refusal, wliicli is to bo given in writing, his lands are to bo let in" fai*tn/ 
or hold khas^ as the Board o£ Bevenue {gay in each instance think most 
expedient. 

44-47, [Uepealed hy Act , XVI of 1874.] 

^ 48. [Eepeahd hy Act XII of 1876.]* 

49. It is to be understood, however^ that istemrardars (mocurrercedare) of 
tho nature of those described* in section 18, who have held their land^at a 
fixed rent for more than twolvo years, *are not liable to bo asscss(}d with any in- 
crease, either by tho officers of Government, or by the zemindar or other actual 
proprietor of land, should he engage for his own lands. With regard to such fs/em- 
rarda/fs also, as have not held their lands at a fixed rent for so long a period, if 
tho zemindar or other actual i)roprietor of land has bound himself hy i.lie deed 
which ho may have executed, not to lay any increase upon them, Im'shall not 1)6 
allowed to iniritige tho conditions of the deed for his own benefit, but must confino 
his demands to the rent ho may have voluniarily agreed to receive. 

50. This last restnetion imposed on ihii zandndar, or other actual proprietor 

of land, in section 49, is not to be considered to preclude ihe ollicer of Goveni- 
ment or farmer, in tlio event of the zenimdari being bold khafiy or let in farm, 
from assessing such istemrardars, according to the general rate of tho dis- 
trict. ^ 

61 — 66. [Tfopnaled hy Act VII I of 188C.] They ran ns follows : 

61. The following rules arc prescribed to prevent undue exactions from the 
dependent talukdars. 

First.— .A/o zemindar or other a/iual projmetor of hnidy shall demand an in* 
crease from the talukdars dependent on him, alt hmajh^Jw should hi oisetf he subject 
to the payment of an iurrease (i/ jurnina to (Jorennuenf, except upon proof that lui is 
entitled so Jo do, either hy the special custom of ihe*dislrivt, or hy the conditions under 
which the hahikclar holds his tenure. ; or that the talukdar hy recelciny ahafemeufs 
from his jumma, has subjected himself to the payment of the. increase demanded, and 
that the lands are capable of affording it. 

Second. — Jf in any instance it he proved, that a zemindar or other aclnal pro- 
prietor of land, exacts more f non a, tfilukdar than he has a right to, the. court shall 
adjudge him to pay a penalty of double the amount of such exactioti, with all costs 
of mit to the p}arty injured. ’ 

1. L. H., 4 Ciil., 612 ; I. L. R., 3 Cal., Jsi ; 15 B. L. R., 120 ; 12 B. L. R., 220, 4 B. L, R,, 

8, V. C. ; 2 B. L. R., 1, V. C. ; I. L. 11., 2 Cal., 125 ; 21 W. R., 439 ; 10 W. R., 338. 

62. The zemindar or other actual proprietor of hind, is to let the remaining 
lands of hw zcmiudaii or estate, under tho p'cscrlhvd restrictions, in whatever manner 
he may mink proper ; hut every eugagem^mlwoulrarled with nndtr-faxmers, shall be 
speeijic as to the amount and conditwns of %t ; ami all sums received hy any actual 
proprietor of land, or any farmer of land, of whatever description, ovei' and above 
what is specified in the emgagements of tlid persons paying the. same, shall he considered 

extorted, and he repnml with a penalty of double the amount. The restriction$ 
pg*escnhed and refeired to m this section,, are flip following. 

^ 53. No person contracting with a zemindar, independent talukdar, or other 
actual proprietor, or employed hy hinfin the rnanxigament of the collections, sipill ho 
authorized to take charge of the Ihnds or collections, tvithout an amilnaniah, or writim 
oomm iss'ionf signed hy such zemindar, mdepefident talukdar, or other actual pro* 
prietor. 

64. impositirnis 'upon the raiyats, under the domination of abwab, mnhtoie^ 
and other appellations, from their number awd umertainiy, having becomes inlricatef 
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to adjust, and a source of oppression to the raiyats ; all proprietors of land and depen* 
dent talukdars, slioll revise same,^m concert wUh the raiyats, and consolidate the 
whole with the asul,- into one specific sum. In large zomindarees, or estates, the 
p'oprietors are to ctmimerice this siioplificaiion of the rents of their raiyats, in the 
purgunnahs where the impositions arc most numerous, and to proceed in it gradually, 
till completed, hut so, that it he eferted for the whole of their lands by the e^id of the 
Bengal year 1198, in the Bengal district^, and of the Vassily and Wallaity year 1198, 
in ifio Behar and Orissa districts, these being the periods fixed for the delivery of 
pottaliS as hereafter specified — (See section 2 of p'94), 

55. No actual proprietor of land, or dependent talukdar, or farmer of land, 
of whatever description, shall impose, any new abwab or mulitoto upon the raiyats, 
under any pretence whatever. Every exaction of fliis nainrv shall he punishi^^ hy a 
penalty equal to three times the amount imposed ; and if, at any future period, it he 
discovered, lluit new abwab or muliiotc have been impttsed, the person imposing the 
same shall be liable to this penalty, fm^ the entire period of such Lmposiliom, 

5G— 57. [Repealed by Act XII of 1876.] 

58. [Eepealed by Beg. V of 1812, s. 3.] 

59—60. [Bepealed by Act XII of 1876.] 

61, ^Bepealed by Act XVI of 1874.] 

62*. First. The annual revenue to he paid to Government, from the 
estates of the proprietors of land with whom a settlement has been or may ho con* 
eluded, having been declared fixed for ever; and courts of justice having been 
tstahlished, with powers to p'oteci them against all demands exceeding that fixed 
reve^me, vdiether made by the officers of Government or other persons, or by the 
authority of Goverriment itself; and on the mother hand, the grounds on which 
doiluctions and ahatemenis were heretofore occasionalty obtained by proprietors of 
estates when their jumma v'as liable to frequent variation, 7io longer existing ; 
neither their rights, nor thevahie of their pnperty, cayi be affected in future by the 
real ^oduce of their estates being hnoum. The rules therefore hereafter prescribed 
regarding putwarees, which are framed solely to facilitate the decision of suits in 
the courts of judicature, hcticccu proprietors and fai'mcrs of la'tids and persons paying 
rent or revenue to them, and to gtiard against any diminutmi of the fixed revenue of 
Qover 7 vmen% or injustice to individuals, by enabling the collectors to proew'e the 
necessary information and accowiis for allottmg the public jumma upon estates that 
may he divided, agreeably to the principles prescribed m iCegulation 1 of 1793, ca^i he 
objected to by those proprietors only, who may have it in contemplation, m the event 
of tJie divisio^i or traiisfe^' of a portum of their estates, to deprive Gaverwnent of a 
part of the fixed revenue, or defraud sotne of the partners in their estates, Sy obtain* 
ing a disproportionate allotment of the public assessment wi the several shares ; or to 
oppress the persoyih paying rent or revenue to them with mpunity, by withholding 
from the courts of justice, the documents necessary to enahki them to afford redress 
to the complainants. It being csseyifial to the secAirity of the public revenue, as well 
as of private rights and property, ayid al the same time consistent with the ancient 
Usages of the country, and the declarations in the proclamation announcing the 
public assGSsmeyit on the lands fixed for ever, thai Governmeyit should have the means 
of ccmxteracting such unjustifiable views, tlw folloumig rules have heeti adopted. 


* The wHiile of this Section was rescinded by Section 2, Rojaf^alation XI of 1817 in no far 
as regards tho Coded and Conquered ProTinces, tbo ProTiucos of Bahar and Benares, the 
district of Cnttaok, the Parguna of Pataspoi'e <Sco. 




Bisa. vni, 1793.] 


THE SETTLEMENT LAWS, 


sod 


Second. Bvery proprietor of land, who may not have established a patwaree in 
each village in his or her estate, to keep the acemnfs of the raiyats, as required by the 
original rules for the decennial settlement of the three provides, shall immediately 
appoint a putwaree in each village for that purpose. All proprietors of estates are 
to deposit in the dewaimy adawlut of the zjllab, the collector's cuteberry, and the 
principal cuteberry in each mabul or purj^unuah, a list of the putwarees in their 
respective estates, and the names of the villages, the accounts of which they may be 
severally appointed to keep. Tlhe proprietors are to notify every three monfhsmik) the 
court and the collector, all vacanciej^ thatf may occur, and the names of the persons 
whom they may appoint to fill them. The Board of lievenue are empowered to 
authorise any proprietor to reduce the number of putwarees in such pyroportion as 
they play think proper, in cases in which it may appear to them unnecessary to 
entertain a separate putwaree /or each village. 

Third. The putwarees in every estate] are to produce all accounts relating fa 
the lands, produce, collections, and charges, of the village or villages, the accounts of 
which may be kept by them respectively, and to furnish every information and ex- 
planation that may he retpiired regarding them, yjhenever they may he required by 
any am ft of justice to adjust any suit that may he depending before the court between 
the proprietor or farmer of the estate, atid the raiyats, or any persons paying rent or 
revenue to them, or any other suit. 

Fourth. The putwarees in each estate, shall also pwodnee the accounts specified 
in the preceding clause, and furnish every explanation and information that may he 
required respecting them, for the allotment of the, pmhlic revenue, agreeably to the 
principles laid down in Jiegulation 1 of 1793, in the event of the whole or any portion 
of the estates being directed to he disposed of at public sale, or being tramferred by 
any private acl of the proprietor or proprietors, or of fhp estate being ordered to he 
divided pursuant to a decree of a 'court of judicature, or, where it may he a joint 
estate, in consequence of the request of one or more of the proprietorp. But no collector 
is to require a putwaree to attend him, and produce his accounts, hut for the purposes 
above-mentioned, or in any oilier cases, in which they inay be expressly entpmvered 
to require them, by any regulation printed and ^mhlished in the manner directed in 
Regulation XLI of 1793, If any collector shall require the putwaree of any village 
or villages to attend him, arid produce the village accounts, for or in cases 

in which he may not he authorized to inspect them, the court of dewanny adawlut, 
upon the circurnstaiyres being represented to it by tho propriclor of the estate, is 
empowered to make an order to profiihit the collector requiring the accounts, and 
in ihe> event of his npeating the requisition, to adjudge him to pay a fine to the 
proprietor of the estate of such sum as to the court may appear proper, and to levy the 
fine in the mode in which the courts are empowered to levy fines from the collecttyrs in 
the mits described in Section 33, Regulation XIV of 1793. • 

Fiftn. When a collector shall requyre 4he attendance of a putwaree for the 
examination of his accounts, either before him, or any officer whom^ie may depute for 
the purpose, he is to serve such putwaree with a written notice under his official 
signature, and the seal of the zillah, to alttnui vnth the. accounts required, which are 
to be particularized in the notice. If he shall omit to attend with the accounts by the 
limited time, and shall not show good cause ^to the collector for the omission, the 
collector is authorized to represent the circumstances through the yakeel of Govern- 
ment to the court of dewanny adawlht of ilt^ zillah, the judge of which, provided ‘ 
there shall appear to him mfficiHt cause for so doing, may order such putwaree to 
he committed to close custody until he produces the accounts. The courts are to 
observe the same process with putwarees who may omit to attend with their aecotikls 
when required^ for the adjustment of any matter or dispute depending before 
courts* 
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Sixth. Ptttwarees shall he required to swear to the truth of the amnmts they 
, taay j^roduce when deemed necessary, q^id in the event of the collector havmy occasion 
to jprofjmi in person, or to depute an officer to examine atty village accounts on the 
spot, the judge, upon application being made to him for that pttr^jose hy the collector 
through the Vakeel of Ooveniment, may graivt to him, or to such ojfficer, a comniissimt 
to swear the several putwarcea whose accounts are to he inspected, inserting in the 
commission the nmie of each putwaree, to he sworn. If the collector shall have 
Qccasi$» to examine the accounts of a putwaree at tha station at which the court may 
he established, he is to cause him to he sworti^ before the court, if he shall judge it 
necessary to require him to make oath to the truth of his accounts. 

Seventh. If a putwaree shall have sworn to the truth of any account that he 
m^y have been required to produce before a court of justice, for the purpose of decid* 
ing any matter htfore the court, and the accounts shall afterwards he found to have 
been fabricated, or altered, or not to he thb true accounts, the judge of the court is 
empowered to convinit him to he tried for perjury before the court of circuit. 

Eighth. If a putwaree shall have been sivorn before a judge, or before a 
collector, or the officer of a collector, to any accounts that he may have been required 
to produce before the collector, or Ids officer, in a case in which the collector may have 
been empowered to require him to produce such acycouuts, and the accounts shall 
aftenmrds appear to have be&n fabricated or altered, or not to he the true accounts, 
me collector is empowered to employ the vakeel of Goverfment to prosecute such 
putwareQ for perjury. In the ca^es specified in this aud the precedmg clause, if it 
shall be proved to the satisfaction of the court that the accounts lucre fabricated, 
altered, or changed, hy the orders, or with the knowledge or connivance of the pro^ 
prietor or farmer of the estate, the court shall impose, such fine upon the proprietor or 
farmer so offending, as may appear to it propir, upon a consideration of the case, and 
the situation and circumstances of the offendtr. 

Kiixth. Upm the accounts of any village being ordered to be produced, if it 
shall he found that no putwaree hai been appointed to keep the accounts of the raiyats, 
in conformity to the rules prescribed in clause second, the court, provided it be a case 
in which the requisition of the accounts may he authorized, shall jme the prop'ivtor 
for the first offence, in such sum as it may judge proper, upon a consideration of his . 
01 ' her situatwn and circumstances, and the nature of the case ; and for the second 
fffence, twice the amount of the fine for the first ; and for the third and every sulh 
sequent off double the amount of the fine for the preceding one. If the accounts 
shall have been required hy the cidlccfor, he is to imlrr the vakeel of Government to 
sue the proprietor on the part of Government under this section, for a breach of the 
rule in Olmse second. 

Tenth. The rules contained in this section, arc hereby declared equally applh 
cable to defendent taluks, as to estates paying revenue immediately to Government. 

63. [BepeC^d hy Act XVI of 18Wi.]* 

64 — 65. IB^ealed ly Act TUI of 1885.] They ran as follows : 

64. The proprietors of larul, dependent talukdars, and farmers of land, of 
€V€^ description, are to artist the instalments of the rents receivable by them from 
the^ under*renters and raiyats, accA)rding to the time of reaping and selling the 
prodme, and they, shall he liable to hesiMfor damages for not conforming to this rule. 

' 65. No proprietor of land, or dependent 4alukdar, shall contract any engoj^e^ 

ment, with awy under-farmer, or authorize any act, contrary to the letter and meaning 
of regvlatiou. 

' 66. Vimmdars, independent talukdars, and other actual proprietors of land, 

4^ndent talukdars, fanners of land holding farms immediately of Govemme«t, 
all persona farming lands of the ahove^meniioned descriptions of landholders 
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and falters of land, and their respective officers, agents, servants, dependents, 
and raiyatsj are prohibited from taking oognijsance of, or interfering in matters or 
causes coming within the jurisdiction of the ct)urts of civil judicature, or the 
courts of circuit, or the magistrates, under pain of being liable to the payment of 
such hno to Government, and damages to the party injured, as the court of 
judicature in which they may be prosecuted for the act, may doom it proper to 
impose and award. 

67. Clauses 1 — 4. [Eefpealed lytAct XII of 1876.] ^ 

Fifth, In the original rules above-mentioned, it was also directed, that 
if in any instance the regulations should appear inapplicable to the circumstances 
of any particular district, the collector should attend to the spirit of them, and 
cany them into execution in such mode as circumstances might allow, reporting 
any alterations or modiheations which he might deem necessary. This rule is to 
bo considered still in force in forming any settlements which remain to be 
concluded, but it is not to be construed to empower the collector to exercise any 
judicial authority. 

Sicclh, It was further ordered in the original rules before mentioned, that 
if from want of sufficient materials or information, or on account of other 
impediments, the collectors should be unable to complete the settlement of all 
the purgiinnahs under their cTiargo, agreeably to the ])rescribed plan, within tho 
year 1197 of tho eras current in the three provinces respectively, the settlement 
was to bo made for one year only, according to the principles laid down in tho 
Ttegnlaiious of tho 25th April 1788, for tho settlement of 1196, the year preceding 
the 1st ycai* of the decennial settlement. 


A. D. 1822. RBGULA^'ION VII. 

AlEiofi^lsLiion for declaring the pf'iuciples according to which tie Seitlemcnt of 
the land lievenue in the Ceded and Conquered Provinces^ including Gntiuck^ Puttas- 
pirrCj and its Dependencies, is to he hereafter made, and the powers and duties he* 
longing to Collectors or other Officers employed in making, revising, or superintending 
settlements; for continuing, with cert am exceptions, the existing leases within the 
said Provinces for a^further term of five years ; for defining, settling, and recording 
the rights and obligations of various classes and persons possessing an interest m' 
the land, or in the rent or produce thereof; and for vesting the Revenue Authmi* 
ties with judicial cognizance in certain cases of suits and claims relating to land, the., 
rent and produce of land, * 

Wlijreas the existing settlement of the land revenue in tho Oeded^Provincses 
will expire with the present Bussily yo9,r, and it has therefore become neoessaty 
to declare and enact the principles and rules according to wh^h tho demand of ! 
the state is therefore to bo regulated, and the manner in which future settlements 
and revisions of settlements are to 'be conducted ; — and whereas, a moderate ; 
assessment being equally conducive to the true interests of Government and to ; 
the well-being of its subjects, it is the wish and intention of Government, 
in revising the existing settlement, the efforts of the revenue officers shoiddi 
chiefly bo directed not to any genefal and extensive enhancement of 
but to the objects of equalizing the public burthens and of ascertaining^ 
and recording the rights, interests, privileges, and properties of all peraonii^^l^ 
classes owning, occupying, managing, or cultivating the land, or ^thering or . 
posing of its produce, or collecting or appropriating the rent or revenue paj^te 
»on iH^bount of land, or the produce of land, or paying, or receSVing any cesses. 
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contributions, or perquisites to or from any persons resident m, or owning, oc* 
copying, or bolding parcel of any pillage or niohaul ; and whereas, with v these 
views and intentions, the Governor-General in Council has considered it to be 
expedient and proper, with the exception hereinafter specified, to continue the 
existing assessment in all cases in which the settlement has been formed with 
zemindars or other persons acknowledged as proprietors or possessors of a per- i 
n^^nent interest in the mohanl for which they may have engaged, until a new 
settlenient can bo made, combining wiDh the revision of the Government 
knd the deliberate investigation of the fadfes, by the determinal ion of which its 
amount must be regulated, a full inquiry into, and a careful settlement of the 
rights and interests of all classes connected with the land ; and whereas tho 
same principles are applicable to tlic district of Cuttack, tho furgunmli of J^ut- 
taspore and its dependencies, of which the settlement will expire with tlie pre- 
sent Umleo year ; and whereas it has appeared expedient to make special pro- 
vision for the early settlement of the districts of Goruckpore, tlie chucla of 
Assimgurh, the purgunnah of Puttaspore and its dependencies ; and whereas it is 
also advisable to provide for tho revision of tho settlement of tho conquered 
provinces and of the province of llundlecund, pending the continuance of tho 
existing leases ; and whereas it is the desire of Government that the proceedings 
held and the records formed by the collectors, when making settlements or other- 
wise specially employed in conducting inquiries of the above nature, should bo 
each, as that all demands, claims, and suits may bo adjudged and determined 
, according to the facts therein stated, until the same shall have been formally 
altered, or it shall be shewn by the result of a full investigation in a regular 
rait, that the proceeding or record of the collector was erroneous or incomplote ; 

whereas it is necessary^ to declare and define tho powers and authority to 
^ vested in collectors in the conduct of tho said inquiries, and the adjustment 
of the differences arising out of, or made known by them ; and whereas it fur- 
ther appears advisable that tho Revenue officers should, in certain cases, bo 
vested with authority judicially to receive, hear, investigate, and determine 
suits, claims, and demands of the above description ; and whereas it appears to 
be expedient, to declare and explain the views and intentions of Government re- 
lative to the rights to bo enjoyed and exercised by the sudder malgiizars^ or per- 
sons admitted to engage for tho payment of the Government revenue, and by 
jpersons collecting the rents of tho land or revenue of Government, without 
being subject to the payment of any portion qf it to the public treasury, such as 
jagJiirdars and other owners or managers of laJchiraj lands, and it is particulariy 
necessary in the case of estates held in puileedaree or Ihyachara tenure to mt^e 
furthper pmision for protecting the sharers who have not been admitted to ea* 
j^emen^witli Government, against tho encroacbments of the sudder ^alguzar^ 

, lEmd likeww to secure the latter against ;the consequences of the embezzlement 
or Jnisappropriatiqu by the former, of the funds whence the Government revenue 
ought to be discharged. 

For^the purposes and objects above specified, the following rules have been 
to be in force from the date of their promulgation, thi’oughout the 
y TCedsd and Conquered Provinces in, the district of Cuttack, the pergmnah of 
‘ ^Putitaspore, and its dependencies. ^ 

kJ: ' ^ a. OJaum 1—5. [B^eahd hy Act XVI of 1874.] 

If any zemindar and other as aforesaid, who may now dni 

^ ! iwe^ter be under engagement for tbe payment of the revenue demandable b# 

^ account of any mohaul, shall be allowed by the revenue authors-* . 
V in the management of such moJiml after the expiration, of lAlfc* 
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engagement, and shall do or direct any act relative to tho cultivation or manage* 
ment of such mohauly 4 )r tho settlement, assessment, or collection of the rents 
of such mohauly in, or on account of any year subsequent to the term of such 
engagement, such zemindar or other mahjuzar aforesaid shall be held to be res* 
ponsible on account of such year for the* same revenue as may have been de* 
^'mandable from him for the year preceding, unless otherwise specially agreed 
upon. Provided further, that it shall be cbmpotent for collectors or other offioeM 
exercising the powers of collectors, wijbhthe sanction of tho Board orccMffmi$r«' 
sioner to whom they may be subordinate, at any time, not being more than six 
months previous to the expiration of a settlement, to call upon the zemindars 
or other mal^juzarsy as aforesaid, to declare, whether or not they are willing to 
contiiftie their engagements for the ensuing year ; and if such zemindars or other 
malffuzars shall not forthwith notify their ijofusal to do so, they shall bo hold to 
have agreed to such an extension of their leases at tho existing assessment, aud^ 
so on, from year to year, as aforesaid. Zemindars or other malguzars who may 
be allowed to hold on from year to year, shall not be chargeable with any addi- 
tional revenue on account of any year, unless the collector or other officer exer- 
cising the powers of collector, shall notify his intention to revise tho assessment, 
on or before the commcncoment of uucli year, unless where otherwise specially 
provided. 

See Beg. IX of 1833, s. 2. 

3. With respect to estates which are at present lot to farm, a settlement 
thereof shall be made on tho expiration of the existing leases for such a period 
as the Governor- General iu Council may direct. A preference shall be given to 
the zemindars or other persons possessing a permanent property in the mohaulSy 
if willing to engage for tho payment of the public revenue on reasonable terms ; 
provided also, that in cases wherein such mohanh may be let iu farm, the term 
of the lease granted to the farmers shall not Exceed twelve years. The above 
ndes shall likewise be applicable to estates now held hhas. So in any cases 
wherein the zemindars and other proprietors may refuse to continue their exis- 
ting etigagements, or to enter into new engagements on equitable terms, it shall 
be competent to the revenue authorities to let the lands in farm, for such period 
not exceeding twelve years, as the Governor- General in Council shall appoint) or 
to assume the direct management of them, and to retain them under , mas man- 
agement daring the period aforesaid, or such shorter period as may bo judged 
prot^r. Provided further, that if in any case it shall appear to the revetitte" , 
authorities, that the continuance or admission of any raja, zemindavy talukdaty ot, 
other person, who may have engaged, or may claim to engage for Of ’ 

mohaulSy or to tho management of such mohaul or mohauls, woulSfedanger 
the public tranquillity, or otherwise bo •seriously detrimental, it shalFbe thebi* > 
duty to report the circumstauco to Government, and it shall be competent to .thl^ 
Governor- Ghnoral in Council, by an ^ order in Council, to cause such mo- 
haul or mohauls to bo held khas or lot in farm, for such term as may appear ex- . 
pedient and proper, not exceeding the period above spooihed. 

See Beg. IX of 1826. . 

4 In admitting particular parties to engage, it was iu ^ no degreei 
intention of Government to eompromise private rights or privileges, , ^ _ 

Vtot the sudder malguzars with any rights not previously possessed by jsS 

oe^ng in so far as their interest in the land for which they may have 
n^ht be improved by the limitation of the Government demand, , or ! 

resignation in their favour of rights previousl;^ vested ^n 
or as it may have been found necessary with a view to the 
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»^zi of the pubjic does, to vest the sudder malguear, by special regnlation, with 
authority of distrainti or other powers of coercion over the under-tenants. On 
the- contrary, it is the anxious desire of Government, and the bounden duty of 
its officers, to secure every one in the possession of the rights and privileges 
which he may lawfully possess, or be entitled to possess. In pursuance of this 
principle, it is hereby declared and enacted, that nothing in the above provisions 
to extending the existing leases, or ih the stipulations of the existing settle? 

do or shall be construed to bar the revehuo officers duly empowered in 
that behalf, from interfering to adjust the respective rights of the sudder malgu^ 
stats and their under-tenants ; nor shall any claims to a remission or abatement 
of revenue admitted on the ground of any decision or order passed in that 
behalf ; but if such decision or order shall opemte materially to reduce tht pro- 
fits derived by any zemindar or nvatguzar from the 'tn^haul owned or managed by 
him, it shall be competent foi; such zemindar or malguzar to relinquish his engage- 
ments, and the revenue officers shall in such case proceed to make a settlement of 
the moliaul de~novo, 

6. First. The provisions contained in the existing regulations, regarding 
the allowance to bo made to ze^nindars and other maJguzars who may be excluded 
from the management of nmhanl owned or claimed by them, whether as malika’^ 
uaov nanJea/Tj are hereby rescinded. 

Second. The proprietors of estate let in farm or held kJuis shall be entitled 
to receive an allowance of Qualikana, at such rate as the Board of Commission- 
ers, or other authority exercising the powers of that Board, may detoimiiie ; any 
tiling in the existing regulations notwithstanding : the said malikana to be ap- 
pprtioned in cases in which several proprietors may have heretofore held an os- 
teite under one common assessment, whether in joint tenancy or otherwise, ac- 
opi*ding to the shares of each respectively ; provided also, that the malikana al- 
Ipwance granted to the proprietor or proprietors of any mohaul, shall not in any 
case be less than five j}er cent, on the net amount realized by Governmeilt fro^ 
the lands ; nor shall it exceed tou per cent, on that amount without the special 
sanction of the Governor- General in Council. Provided further, that if said 
proprietors shall in any case bo in the receipt of any perquisite or the pr^ts of 
any lands in lieu of the nankar formerly gmnted to them by the native Govom- 
meptS) or otherwise in ^consideration of their proprietary tenure, the amount of 
auph allowance shall be deducted from the malikana to whffch they are by this 
section declared to bo entitled : provided alrfo, that this rule shall not apply to 
such as may continue in the occupancy of their tenures, whilst thp 

iu lyhich they are included is held khas or farmed, or of any part of 
:> them, thsj^is to say, zemindars who may cultivate or lease their lands, and pay 
revenue to the farmer or Government officer ; nor without the sp^ial sanc« 
iiou of Government to any nmlguzar^ zemindar ^ or other proprietor or bolder pf 
land who may dfteotly or indirectly conlinue to draw any allowance from t}}# 
of the lands farmed or held khas : provided also, that malgn^ars not being 
actual proprietors of the land included in the estiito for which they may have 
fonnerly been under engagements, though recorded in the accounts of past set- 
ilernenis as zemindars^ talukdurs, or the like, or being proprietors of a part only 
ef such land, shall not receive the above allowance on the jumma of the estate, 

; ,mit ttKall receive such allowance in lieu of their title of management, as it mto 
appear to Government to be equitable to assign, in addition to the maUkand to 
they may ^ entitled on account of any landi held by them in aotnsl 
; |#r»y, ^hich they may not retain the occupancy ; and no maUiam 
' malguzar on aceotiht of lands, the occupants of 

> ny Im right of p^erty, until he s W1 have established hisi r^ht ' a 
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I'egiiliur 8 nit in a court of justico or to the satisfaction of the Board. But in 
Buoh cases, such provision will be made for the mtermediato support of the 
part^, as the Governor- General in Council may, on the recommendaticm of the 
Board, see fit to direct. 

See S. D. A. 1858, 886. . 

Thirds Provided also, that if any zemindar or sudder malguzar shall 1 mm? 0 
been called upon by a collector, or oilier olficor exercising the powers cf a 
collector, to state the highest amount of for the payment o£«Mvhioh 

ho may be willing to engage, •and shall have stated the same accordingly ; 
the sum so stated by such zemindar or sudder malguzar^ and not the jimma* 
ultimately realized by Government, shall form the basis on which his maU^ 
A;an£^allowance shall be adjusted ; and in such case, it shall and may be law- 
ful for the revenue authorities to limit the said allowance to five per cent, on the 
said sum, or to a portion thereof, according to the extent of the proprietary 
interest possessed by the said zemindar or sudder malguzar » Provided also, that 
if a zetnindar or sudder malguzar when so called upon shall fail to specify or 
tender any sum as aforesaid, then, and in that* case, the net revenue derived by 
Government from the mohaul on account of the year preceding that in which 
tbe collector or other officer aforesaid may make the said requisition, shall be 
taken as the sum by which the amount of malika^ia (not being less than five, uor 
more than ten per cent, on the same) shall be adjusted. 

See 9 W. R., 102 j 2 B. L. R., Ap., 163 ; 4 B. L. R., 29 j 19 W. R., 94. 

6. First. In cases wherein the existing engagements may be continued 
utider the rule contained in Section 2 of this Keguiation, it shall and may be 
lawful for the collectors, with the sanction of the Board of Commissioners, to 
enter, at any time in the course thereof, on a revision of the sotiloment, not- 
withstanding such continuance of the existing leases, and to adopt such measures 
as may be requisite for ascertaining and detcrnlining tlio oxteift and produce of 
the lauds and the amount of jumma properly demandablo therefrom, and for 
procuring and recording the fullest possible information in regard to tho rights, 
intei^ts, privileges, and properties of the agricultural community; and tc 
determine the same with the same powers and authority as they now are, or may 
hereafter be entitled to exercise, in forming the settlement of estates open to 
re-assessment. , • , 

Second. The said revision of t)ie settlement shall bo made village by village 
and mohaul by mohaul, and such number of mohauls shall be revised in each year 
as the Board, under the orders of the Governor-General in Council, may direct. 

Third. Such revision of the settlement shall not operate to wturb the. 
existing engagements during the period for which they may be contiiniaed Uttjer . 
the provisions of Section 2. of this Regulation, in so far as si^h engagemeate . 
relate to the amount oijuTnma deinandable by Government : the said 

meuis shall be held and considered ^to include only such villages and laims q# 
may be specified in the proceedings or accounts of the settlement last conclu^e^ j 
aud if on the revision of the settlement of any mohaul it shall be found ths^ , > 
there has been any material error or concealment of lands belonging to 

the collector shall be authorized, subject to the orders ot the ;; 

separately to assess the lands so Withheld from the knowledge of the ' 

authorities, in the same manner and with the same powers as he would assei^ ihii 
unsettled mohaul. Provided also, that nothing in this, or the preceding 
shall be construed to prevent the revenue officers from passing and 
sttoh orders in regard to the rights and interests to be enjoyed Iqr the dxflhnm 
dseses or persons cemnooted wii^ Uie fieriod for wtuoli the 
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settlement has been extended, as they may or shall be anthorized to 
pass or enforce, when adjusting the assessment of an unsettled mohaul. 
fiee4B. L. B., 36, P. C. 

Fourth. It shall in like manner be competent to the collectors in the 
conquered provinces, and in the province of Bundlocund, to enter on a revision 
of the settlement under the provisions contained in the preceding clauses of this 
section, during the continuance of the existing leases. 

First. When a collector in the ceded provinces or in the province of 
Cuttack shall have completed the revision of the settlement of any mohauls 
. under the rules contained in the preceding section, it shall and m^ be lawful 
for him, subject to the orders of the Board of Commissioners and of Government, 
to grant to the proprietors, if willing to engage on adequate terms, renewed 
leases for such further term of years ^subsequent to the year 1234 Fussily or 
Umlee, as the Govenior-General in Council may direct. 

Second. The assessment to be demanded on account of the years subsequent 
to the year 1234 Fussily, to which leases renewed as above may extend, shall bo 
fused with reference to the produce and capabilities of the land, as ascertained 
at the time when the revision of the settlement shall be msde, unless under 
special circumstances justifying a prospective enhancement of the Government 
. demand. Provided also, that the amount of such assessment shall not be raised 
above that of the present jnwma, unless it shall clearly appear, that the net 
profits to he derived from the laud by the zemindars and others who may be 
entitled to share in the profits arising out of the limitation of the Government 
demand will exceed l-5ih of that amount : and in cases wherein any increase 
may be demanded, the assessment shall be so regulated as to leave the zemindars 
and others aforesaid a net profit of twenty per cent, on the amount of ihojumma 
payable by or through them res]>cctivcly. No abatement on the existing junma 
will be allowed, unless on the clearest grounds of necessity.* 

Third. The pottahs granted on such revised settlements shall be held only 
to secure the malguzars from further demand during the term of their respective 
leases, on account of the lands specified in it, or described in the settlement 
roohakaree of the collector, with sucli allowance for error as may bo disfinctly 
declared at the time of settlement. Zemindars and other persons entering into 
engagements will be required therefore to afford the fullest and most correct 
informatioxf in regard to the rucha of the mohauls for which they may engage. 

Fourth, In like manner it shall and inay be lawful for collectors in the 
conquered provinces and in the province of Bundlecund, to grant renewed leases 
for a further term of years subsequent to the expiration of the existing settle- 
ment, subject to the same rules, restrictions, and provisions, as are enacted in 
the prece^g clauses relatively to the ceded provinces. * 

Fifths If «ftiy zemindar or other *6udU&i' malguzar, the settlement of whoso 
estate may be rovtsed under the above rules, shall refuse to enter into suitable 
engagements for a further period beyond the term of the then current lease, or, 
if aftovsuch revision, the revenue authorities shall under any other circumstances 
deem it expedient to postpone taking further engagements for the payment of 
therevenuo of any mohatds until tho Expiration of the current leases, it shall bo 
competent to them to do so ; and in such case, the several rules contained iu 
Sectaou 3. of this Bcgulation relative to estates* of which the settlement will 

S ire with the present year, shall, on the expiration of the said leases, be and be 
i applicable to such moha/uls. 


BepealediiLpart by Begulatiou IX of 1833, s. 2. 
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Sixth, Tho same rulos shall also be applicable to the several mohauU within 
the district of Goruckpore, the chtdah Azixnghjir, the jpergunnah Putaspore and 
its dependencies, as they may respectively become, or be declared open for re- 
settlement. 

See Bog. IX of 1833, s. 2. • 

8. Whore the waste land belonging Ip or adjoining any mohaul, is very 

extensive, so as considerably to exceed the quantity required for pastur^e or 
otherwise usefully appropriated, it ^hal> be competent to the revenue officers to 
grant leases for the same, to any persons who may bo willing to undertake the 
cultivation, in perpetuity, or for such periods as the Govern or- General in Council 
shall 4ptermine ; and to assign to the zemindars or others who may establish a 
right of property in tho lands so granted, an allowance equivalent to ten per 
cent, on the amount payable to Government by tho lessees, in lien and bar of all* 
claims to or in the waste lands so granted, or such other perquisites or privileges 
as by the custom of the countiy they may appear in such cases entitled to 
receive. , 

9. First. It shall bo tho duty of collectors and other officers exercising 
tho powers of collectors, on the occasioji of making or revising settlements of the 
land revenue, to unite with the adjustment of the assessment and the investi- 
gation of the extent and produce of the lands, the object of ascertaining and 
recording the fullest possible information in regard to landed tenures, the rights, 
interests, and privileges of tho various classes of the agricultural community. 
For this purpose, their proceedings shall embrace tho foimation of as accumte a 
record as possible, of all local usages connected with lauded tenures, as full as 
practicable a specitication of all persons enjoying tho ppssession and property of 
tho soil, or vested with any heritable or transferable interest in tho land or the 
rents of it, care being taken to distinguish the different modes qf possession and 
pi'operty, and the I’cal nature and extent of the* interests hold, more especially 
where several persons may hold interests in the same subject matter of different 
kinds or degrees. This recoid shall in putteedaree hhyachara villages or tho like, 
include an accurate register of till the coparceners, not merely tho heads of 
divisions, such as the puttees ^ tJwkesy or halirccSy but also as far as possible of every 
person who occupies land, disposes of its produce, or receives rent as proprietor, 
or as agent for one or more proprietors holding laud and disposing of its produce 
or receiving the rents of it in common, wdth a detailed statement of the interior 
arrangements adopted by the brotherhood, for the distribution of the profits 
derived from sources common to the coparcenency where any such exist, and for 
determining the share of the Government jummay and of the village expanses 
which each parcener is to contribute, or the other modes in which the \ 5 ngagi 11 g 
parcener or intermediate putteedars and huhfeedars collect from tho cultivators. 
A recoid shall likewise bo formed of tho rates per htegha of oaeh description of ., 
land or kind of produce, dcmaudable frgm the resident cultivators, not claiming 
any transferable property in the soil, whether possessing the right of hereditaiy 
occupancy or not, and the respective shares of the sudder malguzar or other 
manager and the cultivator, in lands cultivatod under kunJeooty hafaicy or similar 
engagements, with a distinct specification of all ccsscs or extra collections made 
by tho malguzar or village manager or of hers. The names of all the Village 
pitwarees and village watchmeu shall also be registered, with a statement of the 
amount and nature of the allowances assigned to them. And all lahheraj tennises 
shall be carefully recorded, with a specification hf the nature of the tenure. She 
information collected on tho above ^ints shall be so arranged and recorded, m 
to admit often immediate rcfeiencc hereafter by the courts of judicatuiro: it 
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being understood and declared, .tbat all decisions on tbe demands of tbe 
zemindcers shall hereafter be regaljited by the rates of rent and modes of payment 
avowed and ascertained at settlement, and recorded in the oolleotor's 
proceedings, until distinctly altered by mutual agreement, or after fall mvestio 
gation in a regular suit : and all cesses or collections not avowed and sanctioned, 
nor taken into account in fixing the (xovernmont shall be held illegal and 

unauthorized, unless now' or hereafter specially sanctioned by Government. 

Second. Provided also, that it shall be competent to collectors and other 
officera as aforesaid (subject to the orders o| the Board of Commissioners) to 
grant poUahe to the several mof'imil sifemindars and raiyats, or other owners or 
occupants of land, for the land owned or occupied by them, specifying the 
amount to be paid by them, and all the conditions attaching to their tenu^, and 
a register of all pottahs so granted shall form a part of the roohakaree of 
^settlement. 

,, Third. Provided, however, that if from the number of estates, of which tbe 
leases may at once expire in any district, or from any other special cause, it shall 
be found necessary for the security of the Government revenue, to take engage* 
ments from any zemindar, malgvzar, or farmer, without completing the detailed 
inquiries above directtMl, it shall bo competent to the Boards of Bevenne, or other 
authority exercising the powers of such a Board, to cause engagements for the 
revenue to be taken in the manner heretofore in use, reporting the circumstances 
to tbe Governor- General in Council ; but tlie term of the engagements so taken 
shall not exceed five years, and the rules relative to the revision of the settle* 
meats of mohauls, of which the existing lenses have been extended under the 
provisions of Section 2 of this Regulation, shall be equally applicable to estates 
tor which such engagements shall be taken. 

See 8. a, Beg. IX of 1833 ;*€ W. K., Aoi X, 5 ; 7 W. B., 453 ; W. B., Sp. Act X, 42, 1* L. B., 
1, All, 278, 446. 

10. First Of several parties possessing separate heritable and transfermble 
properties in any parcel of land, or in the produce or rent thereof ; each 
properties oousisting of interests of different kinds : it shall be competent to the 
Governor- General in Council to determine and direct which of such parties shaU 
be admitted to engage for the payment of the Government revenue; due 
provision being made for securing the rights of the remaining parties. It is 
further hereby declared and enacted, that it is and shall be competent to the 
Govemor-Geuerai in Council, in confirming the settlement of any mohaul in 
perpetuity or for a term of years, to determine and prescribe tho manner and 
proportion in which tbe net rent or profit arising out of the limitation of the 
Government demand, shall be distributed among the different parties possessing 
an intorelt in the lands appertaining to such mohaul^ or in the rent esr produce 
of such lands or mohaul. * • 

Second. In leases wherein any land appertaining to a mohaul hitherto 
recognized as the talooka, zemindaree, or the like of one or more sudder Tnalyuzars, 
may he owned or occupied by other persons holding under tbe sudder medguzatt 
and possessing an heritable and transferrable property therein, or a hereditary 
right of ooeupaney subject to the payment of a fixed rent, or of a rent determin- 
able by a fixed principle, if the title of the sai^ sudder malguza^, to engage for 
the venue be upheld, and generally in cases whprein the tenure ot an inters 
mediate malgmar or manager between the Government and the propriety or 
hefe4it&ry oopupanis of the soil pay be maintained, whether the Gtevemment 
revenue be collected horn the zemindar^ talukdar^ or other hereditary inUs^ 
ma^te or the mohaul be larmed or held khas^ it aliatt be ooppateail; 

ooueotor or other officer who may be employed in ^jostitig ^ 
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be Messed on snch mohml, with the sanction of the Board previonslj obtained, 
and subject to the orders and direction of that authority, to make a mofuBsU 
settlemont with each of the proprietors or occupants aforesaid, for the land 
possessed by him, and to grant such proprietors or occupants pottahs defining the 
condition on which they are to hold their land, whether subordinate to the sudder 
'tmlguzar or to the farmer or officer of Government employed in the kkas 
management ; and in all such coses, if engagements for the Government revenne 
of the mohaul be taken frdm the ^intermediate hereditary malgmw^ the 
particulars of the mofussil settlement, when approved by the Board, shall be 
endorsed on the pottah to be granted to the mdder rmlguzar, or shall be so 
incorporated with the engagement taken from him as to form part of the same. 

In cases in which two or more persons may possess a joint property 
in any village, mohaul, or parcel of land, or^in the rent or produce of any village, 
mohaul, or land, or in any pai*t of such* village, mohaul, land, rent, or produce,* 
the property of such persons consisting of interests of the same kind, whether of 
the same extent or otherwise, as well as in cases wherein such property in any 
taohaul, village, land, produce, or rent, may ho* sepamtely possessed by parties 
subject by prescriptive usage to common obligations, whether existing or 
contingent, it shall be competent to the collector or other officer exercising the 
jxiwers of collector, subject to the orders and direction of the Board and of the 
Governor-General in Council, oiilier to make a joint settlement with the pai^ties 
collectively, or a majority of them, or with an agent appointed by them, or a 
majority of them, or to select one or more of them to undertake the management 
of the mohaul as sudder mahjnzars, due advertence being had to the wishes of all 
the coparceners, and to the past custom of the village or villages comprized in 
the mohaul, * • 

Fourth. When it shall ho determined to make a joint sottlemeni for any 
village, mohaul, or parcel of laud, with the pa;*fcies possessingp therein a joint 
property as afoi’esaid, the collector or other officcjr making the settlement shall 
give notice of his intention by a written proclamation to be stuck up in some 
public place within the village, mohaul, or land, and shall require all persona 
possessing therein a property as aforesaitl, to attend, cither in person or by 
representative duly authorized in the matter, within a reasonable period, at a 
stated place and time, and to declare their agreement or ^lon-agreemeut to the 
jmma proposed to bb assessed on the village or laud. 

Fifth. If any person or persons, when summoned as above, shall refuse, 
neglect, or omit to attend, either in person or by representative, such person or 
fiersons shall be held to be bound by the decision of the majority of those who 
may attend in agreeing or disagreeing to the junima, and his or their^ interests 
and estatel shall, unless otherwise specially allowed, be held responsible for the 
Goveruxaent revenue, and be liable to salt in the event of any arrdar accruing on 
oocoant of the settlement. * 

Sixth. If any person cr persons shall attend, and shall object to the jmima 
proposed to be assessed, then should a settlement be made with the other parties 
present, the objecting parties shall be left in the enjoyment of the same rights 
interesl^ as they would enjoy in the event bf the mohaul being farmed or h^' 
hhas : and in so far as regards the lands, to which such rights and interests aiK 
tach, the other parceners, if thair engagements be extended thereto, shall W 
considered fanners of the Government revenue, to hold the same under leaSi^. of 
Bueh term as may be determined and agreed upon under the general rules, 
os^le to lands for which the proprietors may refuse to engage. ; \ ' 

Sevmth. When any mohaid or portion of a mohaul held hy of 

tennreor the like,, shall bo let 
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in farm or held hhas^ the rent demandablo from the proprietors of such mokmX 
or portion of mohawl on account of* the land occupied and cultivated by ^them^ 
selves, shall be adjusted by the rates payable by raiyats 6r other resident culti- 
vators not having a heritable and transferable property in the soil, for lands of a 
similar description in the same or in the adjoining villages, with a deduction of 
five per cent, on account of malikamy or such other rate, not being less than five 
per cent, as Government may determine. 

BiyhtL When it shall bo determine^ to make a settlement of a mohaul of 
the above descriptions with one or more of the parceners selected to manage, 
collect, and account for the public revenue as suddar malguzar, then and in that 
case, the interests of the non-engaging parceners shall not be hold answerable 
for the default of the Rudder malguzars, save and except in so far as may he spe- 
cifically provided. Such parceners shall, until regularly separated, continue to 
iiold thoir lands as subordinate proprietors, subject to the payment of rent or 
revenue to the suddar malguzar at the rates and in the mode heretofore in use, 
cjxcepting in so far as that usage may be affected by the determination of Gov- 
erament in regard to the distribution of the net rent or profit derived from the 
limitation of the Government demand, or by the rules now in force, or beroafl^er 
to be enacted, for vesting the sudder malguzar s with specific powers over the 
subordinate tenants in the collection of the rent or revenue demandable from 
them. The responsibility attaching to the persons selected as sudder malguzars, 
and the conditions under which they are to hold that title of management, will 
in each case, be specijically declared at or aftei’ the time when the settlement is 
confirmed. The conditions and limitations under which the subordinate pro- 
prietors shall bo admitted to separate engagements, will also be similarly de- 
clared. • 

Provided further, that in ail cases wherein different parcels of land 
S belonging to any mohaul may bo separately owned and occupied by different pro- 
prietors, or by different bodies of proprietors, it sliall be competent to the Boards 
of Revenue, or other authority exercising tlie powers of that Board, to cause a 
separate settlement to bo made for the land owned and occupied by each pro- 
prietor, or by each body of proprietors, and each parcel of land for which 
a separate settlement may be so made, shall be held exclusively responsible for 
the revenue assessed upon it. Provided also, that if the several parties posses- 
sing a joint property or se])arate properties subject to a common obligation as 
aforesaid, or any of them, shall apply to a 'collector or other oflBoer making or 
revising a settlement, to have sepamto possession of their several share or 
shares in such joint property, or to be admitted to separate engagements, it shall 
be competent to sutih collector or other officer, with the sanction of the Board, 
or other authority to which ho may he may be subordinate, to make & partition 
of the property* among the different jlkrtios according to their respective in- 
terests, and to mdke a separate settlement with each of them, or with such as 
may desire to enter into separate engagements. 

Tenth, In all oases wherein any proprietors may be excluded from engage- 
ments, the collector shall be careful to let it be known, that all persons posses- 
sing a property in the mohaul are entitled to have their names recorded in the 
remakaree of settlement, with the amount or tate of the assessment demandable 
from each. • ' 

lli First The collector's proceedings in forming the registry above di- 
rected, shall be fodhded on the basis of aotnal possession, and that officer shell 
la every instance be careful to record the precise nature of the authority on 
which the envies in his books may be niade. In conformity with the above 
priiiejipie, tt shall lie competent to the coUectors or other officers vrtien maldng 
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or revising settlements^ or otherwise deputed to investigate and determine the 
oirou|nstances of any mokaul^ and the natuse of the tenures connected with it, 
to correct the errors or omissions of former settlements by admitting to engage- 
ments, or entering on the public records the names of persons found in the bond 
fide possession of land, or in the receipt o^ rent under a proprietary title, and in 
snoh oases, the collector will hold an official proceeding, explaining fully the 
grounds on which ho may act. * 

12. First, In cases in which the proportion of the Government jumma and 
village expenses payable by each ^ropf ietor and by each body of proprietors 
comprised in tlio several puttees^ hehreea and other divisions of an estate held 
under jputteedaree or hhyachara tenure or the like, may have been originally fixed 
on a measurement of the lands occupied by each, with reference to the quanti^ 
in cultivation, and may be liable by the usage of the country to periodical ad- 
justment on the same principle, if the collector or other officers making or revising 
the settlement shall be satisfied, by examination of the putwarees* accounts or 
otherwise, that the contributions paid by any proprietor or body of proprietors 
as aforesaid, are materially in excess of the amount justly demandable from them, 
it shall be competent to him, with the previous sanction of the Board, to cause 
a new distribution to be made of the revenue and charges payable by each, with 
reference to the above principle, and to such resolutions as Government may have 
passed relative to the apportionment of the net rent or profits arising out of the 
limitation of the Government demand, and in the performance of this duty to 
employ the canoongoe, and such person or persons as ho may judge it advisable 
to appoint, and to settle the jumma payable by the different parties according to 
the award of such person or persons, or otherwise, as shall appear to be just and 
equitable. , • 

Second. In like manner in cases in which the several propri 0 t|| 7 S shall be 
entitled, not only to an adjustment from time to of the jumma payable on ** 
account of the lands occupied by them, but likewise to a periodical partition of 
the lands of the village with reference to the share recoded as belonging to 
each, it shall be pompotont to the collector to cause a fresh partition of the lands 
end adjustment of t\\o jumma to bo made as above prescribed, and at the same time 
to fix and declare the period from which the arrangement finally settled is to 
have effect, and to adjust the claims of the parties relativo^to the revenue interm©* 
diately paid by them as may appear equitable. Provided, however, that no such 
partition or adjustment shall be final, until confirmed by the Board of Commis- 
sioners, or other authority exercising the powers of that Board : provided also, 
that if any parties shall dispute the existence of the usage under which the par- 
tition of the lands shall have been made, and shall claim to bq resto^jpd to pos- 
session of* the lands which the collector ma;j have transferred to another, or snail , 
consider himself entitled to the benefit of a new partition of the "lands comprised 
in the mokaul to which he may belong in any case in which lihe collector may 
have refused to order it, it shall bo competent to the said party to bring a regnlitf 
suit in the zillah court against the person or persons to whom the lands may 
have been transferred, or the person or persons who may resist the partition, tq 
try the justness of the collector’s decision* ; but if the existence of the 
shall be admitted or established, it%hall not be competent to the courts of 
cature to question the Ifccuracy of the partition of the land or adjustment df 
jmmaf and whenever the decision of a collector for the partition of any Iqnid ' 
shall be set aside, it will of coarse belong to the revenue authorities td 
the with reference to the interests of the parties as defined ahd aqtHMI; 
by &e final deoision of the courts of judicature, and to the conditiona of Imd W 
nurei and tcrany general or special resolution of Government relative to the die* 
78 
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tribation of tho not rent or profit arising out of the limitation of the public aa* 
sessment. o 

13. Collectors and other ofiicors exercising the powers of collectors shall 
not, unless where specially authorized in the manner prescribed in this or some 
other regulation, do any act tending to disturb possession, but shall leave the 
adawlub to investigate in a regular suA all claims of persons not in possession, 
but deeming themselves entitled to be ,so. * 

1^. First, Collectors making or revising settlements shall, in oases in 
which any dispute may exist in regard to the nature of the tenure of any 
person occupying the soil, be competent to declare, in an official proceed- 
ing to be incorpoi*atQd in the roohaharee of settlement, the nature and extent of 
the interests actually possessed by such occupant, referring to the denomination 
heretofore applied to him only as one means of proof in regtird to tho nature of 
the interests, but staling at length, with specification of any examination he may 
take for his satisfaction, the grounds of his determination ; so also in cases of 
dispute regarding the extent of the interest belonging to any sharer in a village 
or villages held under or the like tenure, such sharer 

having actual possession of a portion of such village or villages, or being in the 
actual receipt as proprietor of a share of the joint profits of the laud, it shall bo 
competent to the collector to decide the point in the first instance in his roefta- 
harct of settlement, and to enforce his decision, leaving the party who may deem 
himself aggrieved to seek redress by a regular suit in tlie courts to try tho right ; 
but nothing herein contained shall bo construed to authorize the courts to inter- 
fere with the decision of the collector in regard to the amount or proportion 
of jnmma to be assessed on any parcel of land, or in respect to tho quantity and 
description of land to be ^assiguod in partition to the holder of any specific 
share of joint estate. 

Second, Thp above rule shall not be construed to em})ower collectors, unless 
otherwise authorized, to take cognizance of any claim to receive a larger portion 
of tho common profit than the claimant Las hitherto enjoyed, or to hold a larger 
portion of the village or villages than ho has hitherto occupied. 

Third, The decisions passed by the collectors under the above powers, if 
not altered or annulled by the Board or by Government, shall be maintained by 
the courts, unless on investigation in a regular suit it shall appear that the pos- 
session held under such a decision is wrongful ; and nothing herein contained 
shall be understood to authorize any court to* interfere with the decision of tho 
revenue authorities relative to the jumma to be assessed on any mohaul or por- 
tion of a mohaulf or to the extent and description of lands belonging to any 
Tnohdiilf that may be assigned on the partition of the same to the several parce- 
ners concerned. t 

Fmrth, K any person shall confplain to a collector or other officer making 
or revising the settlement of any mohaul^ that he has been wrongfully dispossess- 
ed from any lands, premises, crops, orcl^ds, pasture grounds, fisheries, wells, 
water-courses, tanks, reservoirs, or the like, within such mohauly or of the rents, 
produce, or profits of such lands, premises, &c., the like os aforesaid, or that he 
lias been wrongfully disturbed in the* possession thereof, it shall be competent 
to the collector or other officer aforesaid, to inquire into the matter, and if the 
party so wmplmning shall appear to have been in possessfbn in the year preced* 
tog in which the complaint is brought, and there shall otherwise be reason 
to bel^ve that he has been violently or wrongfully dispossessed or disturbed, it 
shall ^ compei^nt to the collector to restore dr confirm himi recording the 
g^unds of bis determination in a roohakareet and the opposite party shall in such 
0^ be eft b^ng a regular suit in court to try tho question of right. In like 
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matuner should a collector or other oficer as aforesaid, find that there exist in 
any 'tmhaul of which he may bo making or refising the settlement, any disputes 
relative to the possession of lauds, premises, or the like, which it may be 
expedient to adjust, it shall be competent to the collector or other officer 
aforesaid to pass a decision determining the point of possession, leaving the 
question of right, if further disputed, to be settled by the result of a regular suit 
in the adawlut. • 

Fifth, The above provisions shall be held to apply to all cases in wAiich a 
zemindar or under-tenant, whether farmer or raiyat, having by special deed or 
prescriptive title a right of occupancy, shall have been wrongfully ousted from 
the occupancy of lands held and cultivated by him in the preceding year, or in 
which«the rents or profits of any land which were received by such dispossessed 
party in the preceding year, shall be withheld from him, without a legal award 
or a voluntary act of the party involving tfie transfer, renunciation, or relinquish^ 
ment of such rents and profits. But the above rule shall not apply to any case 
in which the complaining party may have executed any dood, purporting to be a 
relinquishment of possession, unless it shall# have been established by some 
judicial proceeding, that such deed was extorted by force and terror, nor to any 
cases wherein tho complainant shall have in any way lost or relinquished posses- 
sion previously to tho commencement of tho year preceding that in which the 
complaint may be preferred. 

Seo 1. L. R., 1 All., 613 ; 1. U R., 4 Cal., 63. 

15. In the settlement of any resumed mohaul held, or pretended to bo held 

under sunnuds from the ruling power, or from tho amils or other officors of the 
Government, whether such lands shall have been heretofore subject to tho pay- 
ment of revenue or othorwiso, it shall be competent to the collector or other 
officer making the settlement to hear, try, apd determine ajl claims to the 
property and possession of tho land comprising such mohaul^ or the rents or 
produce thereof, anything in the existing regulations notwithstanding, and 
subject to tho orders and direction of the Board of liovenuo, or other authority 
exercising the powers of that Board, to give possession to, and conclude a 
settlement with the party who may appear to Jiave tho best title, leaving other 
claimants to establish their claims by a regular suit in tl^e zillah or provincial 
court, by which, according to the value of the interest at stake, all decisions 
passed by the revenue authorities under this section may on such suit being 
fully heard, sued, and determined, and not otherwise, be revised, annulled, or 
altered. The above rule shall not extend to lands held free of assessment under 
grants made by, or at tho request of tho proprietors themselves, or {heir 
representatives, the settlement of which shall ordinarily bo made with tne parties 
in possession, if willing to ongage on adequate teims. * 

16. It shall be competent to the Governor- General in Coiihcil to grant to 
a collector making or revising the settlement of any mohanl^ whether the same 
may have been held by a lahheraj tenure resumed, or being malguzaree, may have 
become open to resettlomont in ordinary course, special authority to hear^ tiv, 
and determine as above, all claims to the pi1)perty and possession of the lands 
lying within such mohduly or the rent or produce thereof, and to give possession 
to the party who may* appear to have the best title, subject to the orders and. ' 
direction of the Board, and farther subject, as above, to the revision of the mlta^ 
or provincial court on a regular suit: provided also that whenever spiral 
antibority may be given to any collector as aforesaid, notice of the ord# of 
Government shall be published by a proclamation within the mohanUp to wiioh 
the authozitj so given may extend ; and it shall be the duty of the oolleoton 
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and the Boards to sec that such proolamation is duly made. But no decisioti. 
passed by a collector under this or my other section whereby such notification ia 
required, shall be disturbed by any court of judicature, otherwise than after a 
full and regular investigation of merits on the plea that proclamation was not 
made. 

17. It shall be competent to collectors and other officers engaged in making 
or revising the settlement of amy pergunnah, mouzaJi^ov other local division, on 
the application of persons claiming a right of property in lands held free of as* 
sessment, or at a mocurreree jmmat undhr unquestioned grants from the ruling 
power, or from the amil, or other officers of Grovornmont, and situated within, 
or adjoining to such pergunnah, mouzah, or other local division, to receive, tiy, 
and determine the claim ; and if satisfied ' that the applicants do possess, tor are 
entitled to possess ja, hereditary and transferable property in the land or the 
produce or rent thereof, the collector or other officer, with the sanction of 
Government previously obtained, shall be authorized to conclude a settlement 
with them on behalf of the lahherajdar or woewrrereedor, for such period as 
the Governor- General in Council may direct, and shall grant to each of the 
said proprietors poUahs^ defLuiiig the conditions on which they are to hold 
their lands, subordinate to the lahherajdar or mocurrereodar. It shall further 
be competent to the collector, under the orders of the Board of Commissioners, 
to fix and declare the amount of malihanah or other proprietary allowance 
to be paid by such lahherajdars or mocurrereedars to the said proprietors, in 
the event of their being divested of the occupancy and management of their 
lands : provided, however, that either party who may be dissatisfied with the 
decision of the collector as to the question of the right of property, shall be 
at liberty to contest the same in a regular suit iti the adawlut ; but the courts 
slmll not interfere to alter the terms on which the settlement may have been 
m^e by the collagtor with proprietors, or the amount of malihanah granted to 
such persons. 

18. The collector shall in cases of doubt be the judge of the question of 
jurisdiotion, subject to the orders of the Board and of Government, and the 
courts of judicature shall not disturb possession given by the collector, except 
on a regular suit, and on a decision as to the right. 

19. Fvr^t, It sh^.11 be competent to collectors, when prosecuting the abova 
inquiries or hearing and trying the above suits or otherwise, when authorized in 
that behalf by the Board to which they may be subordinate, to require all sudder 
mahuzare and other persons owning, occupying, managing^, or cultivating any 
lands within or in the vicinity of the mohaul to which their inquiries may ex* 
tend', or gathering or disposing of the produce thereof, or collecting, enjoying, 
or appropriating any rent or revenue derived therefrom, as well as the goriMUth^ 
iah$ or other agents employed by sudh persons in the management or cultivation 
of the land, or ih the collection of the rent, produce, or revenue thereof, to 
attend and produce all accounts or other papers which they may respectively 
possess relative to such lands, produce, rent, or revenue, and to examine the said 
persons on oath, or huUifnamahy to the truth of the accounts produced, or on 
^any other matter relating to such acdounts, or regarding the lands, produce, rent, 
or revenue of the mohaul, or the rights and interests attaching to such lands, pro* 
fiuce, rent, or revenue ; provided, however, that no person shall be compelled to 
^^er on oath or solemn declaration, any interrogation regarding matte;^ where* 

he may have an immediate peisonal interest in conceal^ the truth, or in ut* 
tering what is ^Ise, not being an interest ariiring out of fear, favour^ or rewnidi 

, in*, any corrupt baigain (m agzeeamnt wi^ amotlmr pa^^ 

;; SmMd. TA«inilu«mitaiMdia Seetioa 11, B 0 gakiiim U of 18», iMwIo 
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the mode of serving process on persons who may be required to attend and pro- 
duce aoconnts under the provisions of that Regulation, shall be and be held ap- 
plicable to processes issued by collectors or other olhcers under the rules con- 
tained in this Kegulation. In like manner the provisions of Sections 12 of the 
said Regulation shall be applicable to ji^twarees^ goimishtahSf or other persons^, 
by whom the accounts of any lands regaWng which the said inquiries may have 
been instituted may be kept, and who, after being duly summoned as aforesaid, 
may neglect or omit to produce any of the accounts required from them^ or to 
give their evidence regarding them, or Vho may deliberately give a false deposi- 
tion on oath or solemn declaration when summoned and examined as aforesaid, 
or who may alter, fabricate, falsify, or mutilate the accounts which they may bo 
requmed to produce : provided furth^ that colJectoi's and others officers em- 
ployed in the settlement of the land revenue, or in any of tjie inquiries Bpeoihed 
in this Regulation, shall bo vested with all the powers and authority which ans 
or may be lawfully exercised by collectors in cases depending before them under 
Regulation II of 1819, and the rules* contained in clause tliird, sections 13, 14>, 
and 19 of the said regulation, shall be and bp held applicable to all persons 
who may be summoned by any collector or other officer aforesaid, or who may 
resist the process of a collector issued under the rules of this Regulation, or who 
may refuse to take an oath or subscribe a solemn declamtion when required, or 
who may deliberately give a false deposition on oath, or under a solemn declara- 
tion taken instead of an oath, or may cause or procure anotlier to do .so. 

20. First. The powers specified in sections 11, 12, 14, 16, 17, 18, and 19 
of this Regulation, shall be ordinarily exei*cisod by collectors when employed in 
making or revising settlements of the land revenue, and shall extend to all the 
lands comprized in the pergunnah in’wbich he may bewso employed ; but it shall 
bo competent to the G^overnmont by an order in Council, to be publicly proclaim- 
ed in the district, to restrict the authority of collectors and otliijr officers making 
settlements in such manner, and to such extent, as he may, from time to time, 
judge expedient. In likc^ manner it shall be competent to Government to vest 
such collectors as may, from time to time, be judged fit, with a special authority 
to receive, try, and determine in the first in.stance, subject to a regular suit in the 
adawlut as above provided, all or any of the questions of the nature sjpecified in 
the aforesaid sections, though the said collectors may not J:>e engaged in making 
or revising a settlement of the land revenue ; and to vest in such of the collectors 
as may be thought proper, authority (either generally or within such limits as 
may be, from time to time, deteimined) to receive, try, and determine by^ 
summaiy process, all suits for rent which may be preferred by z&tnindarst taluk- 
dars, or other audder nialguzars, or farmers of land, or by auy persipn in their 
behalf, against any dependent talukdaf, zemindar^ under-i'cnter, raiyat, or other 
under-tenant of whatever denomination^ asVell as all applications by raiyats and 
the under-tenants contesting the demand of a sudder malguzar%r farmer, and all 
complaints preferred by raiyats or other under-tenants of whatever desoription, 
against landholders or farmers of land, or their respective agents or represent-; 
ativos, on account of excessive demand or undue exaction of rent, whether, levied 
by distraint or otherwise, as well as all suits relative to the ad justmeni of 
aoeonnts between landholders and farmers of land or under-tenants of whatev^ ' 
description, with their suretiqs, or with any agents or persons employed by \ 
in the management of land, or the collection or payment of the rent of labd, 
to all other matters immediately connected with the demand, receipt, or pSMOni 
of the rent of land, whether malguzaree or lakkeray^ or^with rent of or^Hfrds^ 
pasture grounds, and fisheries, commonly denomina^d flvuikmi 

or frith any other a of the land revenue^ not indboidiM Ijie 
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abolished, together with all complaints of the non-delivery of jpttahs when 
demandablo under the regulations, «r complaints of the prescribed receipts not 
being given for actual payment of the rent, and generally complaints of any 
deviation from the regulations, or from the established usage of the country 
relative to the matters aforesaid, or any. violation of subsisting engagements in 
disputes respecting the rent and occupancy of land, between landholders or 
farmers of land, and their under-tenants of whatever denomination. 

Se^. 1, Act X of 1869, Reg. IX of 1833, b. §. 

Second. The appointment of the collector to the discharge of the above 
duties, and the extent of the jurisdiction to bo assigned to him, shall be notified 
by proclamation in the district, after such, manner as the Governor- General in 
Council may direct ; and after the publication of such notice, all summary suits, 
ULctions, applications, hnd complaints of ‘the above nature, and referring to lauds 
or the rents, produce, or accessions of laud Tying within the jurisdiction assigned 
to the collector as above, which may be prefeiTcd in the zillah or city adawlui by 
any aiidder malguzary zemindar , taluk dar, farmer, raiyat, or other proprietor or 
uudor-tenant of land, shall, immediately on being I'eceived, bo referred for trial 
to the collector, to whom also all such summary suits depending at the time shall 
be transferred : provided also that in such cases, parties having suits or 
complaints to prefer of which the cognizance may be vested as above in the 
collector, shall be at liberty to prefer thorn to that officer in the first iusianco. 
It shall in litto manner bo competent to the Governor- General to fix by an order 
in Council the period at which the special powers given as above to a collector, 
and the authority to bo ordinarily exercised by those officers on tlie occasion of 
making settlements, shall cease and determine. 

Third. No complaint or application of the nature specified in the preceding 
(jlnuses, shall be received by a collector under the rules of this liegulatiou unless 
/^he plaint or applfcation shall ha>'e been preferred within the period of one year 
After the cause of action shall have arisen. 

21. In summary suits for rents and the like, wherein special rules have 
boeu prescribed for regulating the process of the courts, the collectors shall be 
guided by the same rules, aud shall exercise the same powers and authority os 
arc or may be lawfully exercised by the zillah and city judges. In other cases 
falling uudcff their cognfzance, according to the provisions jof this Regulation, 
the ordinary ])rocess for securing the attendance of the defendant or party 
otherwise impleaded, shall be to issue a notice reciting the matter, and requiring 
the defendant or other party to attend in person or by representative, at such 
time and place as may be made choice of by the collector for conducting the 
investigatfon ; should any party fail to attend after being served with % notice of 
the above description, or should the rttur/i of the nazir or person employed to 
serve the notice be, that after diligent search the party or parties cannot be 
found, proclamation shall be made in writing to be stuck up at or near the 
ordinary residence of the party, stating that after fifteen days from the date of 
publishing the same, the case will be liable to bo brought up for trial and 
judgment, and any party implicated who, having been served with the notice 
above described, shall fail to attend, or who ^hall continue to absent himself, 
will be as much bound by the judgment that may be passed, as if he or they had 
been in attendance to plead. 

. 22. [Repealed hy Act X of 1859.] 

23. First It is hereby declared and enacted, that in so far as conoeras the 
a^umoning aud examination of witnesses, the pem^ties for false testimony, for 
rasmtancB of jj^rocMwaiy contompie, nnd all other itintjlftf matters, wilb 
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cases under cognizance before the collectors of land revenue, or other oflELcer, by 
virtue of the powers vested in then^ by this Bggulation, or any other regulation, 
whereby collectors are vested with judicial powers, their cutoherree or office for 
the tinje being shall be deemed and held to bo a court of civil judicature. 

Second. Provided also, that tlio regular suits which may bo brought to 
contest decisions passed by collectors, under the powers vested in them by 
sections 11, 12, 14, 15, If), 17, 18, 19, and JO, shall be of the nature of an appeal 
to court in its regular jurisdiction from a summary award. It shall not t^refore 
be necessary for the collector or o^ier officer of Government to be a party in 
the action. 

Third. Collectors of the land revenue arc hereby empowered to execute all 
awards made by them under the rules of this Regulation, in cases wherein a 
spociBc sum of money shall be adjusted to be due, or any costs or damages be 
awarded ; the collector decreeing the samer shall proceed to fevy the amount for 
the party in whose favour it may be adjudged by the process in use for the 
recovery of arrears of the Government revenue : provided, however, that he shall 
not sell any lands, houses, or other real property in satisfaction of any judgment 
passed in favour of any individual, on a summary inquiry. In cases wherein 
possession of lands, houses, watercourses, or the like may bo adjudged, it may 
and shall be lawful for the collector making award, to deliver over possession in 
the same manner and with the same powers in regard to all contempts, resistance, 
and the like, as arc or may be lawfully exercised by the courts in giving posses- 
sion to an auction-purchaser : and the zillah or city adawlnts shall support the 
collectors in the exercise of the above power, and shall give effect to any orders 
passed by them in pursuance of it, in the like manner as if the same had been 
passed by thomsolves. Collectors aue further hereby empowered to j>laco one or 
more peons, niirdahs, snwars, or the like, to aid in the maintenance of possession 
for the party to whom it may be awarded, in case of his deeming such a measiire 
necessary or expedient. 

24. First. It shall and may bo lawful for a collector or other officer exor- 
cising the powers of collector, prc])aratory to making or revising a settlement as 
aforesaid, to depute any tehsildar, canoungoe, arneen, or other fixed or temporary 
officer, to any village or mohaul, wljether the same be managed by a zemindar or 
farmer, or be held hhas, to inquire into tlio various matters which such collector 
or other officer is required or empowered to investigate, in order* to form a 
settlement in the mode prescribed by this Regulation. Any such native officer 
so deputed as above, shall be doomed to be vested with the power of summoning 
and examining putwarees, gomaehiahs, or other persons by whom the accounts of 
the village or mohaul may bo kept, in the same manner and with^tho 'same 
powers asiis provided for officers deputed under Section 25, Regulation XII of 
1817. Furthermore, in case the collector oi* other officer may so prescribe, the 
said tehsildar, or other ]:)erson shall be empowered to make a measurement of the 
village or mohaul, into which they, may bo deputed, and to summon any 
mocuddums, pudhans, raiyats, or other residents, and to call upon them to point 
out tlfe boundaries of such village or m-ohaul, and to furnish information as to all 
matters relating to the land and the rights •and interest attaching thereto ; and 
any person contumaciously withholding information from an officer deputed as 
aforesaid, shall be liable, on tl;e same being established to the collector’s satis* 
faction, to the same penalty as is prescribed for putwarees refusing to attend Or 
give evidence. 

Second. Provided also, that any person who may, by force or threata» 
obstruct or resist the execution of any legal process, requisition, or order of a 
collsOtor or«otbor revenue officer shall, in addition to the penalties prescribed by 
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iBe existing regulations for such act, be liable to a fine not exceeding two 
hundred rupees, or to imprisonment in the d&wanny jail for a period not exceed- 
ing two months ; the said fine or other penalty to be adjudged by the collector 
after proceeding duly held and recorded, and the sentence to be immediately 
reported to the Board to which he may bo subject. 

Third, Provided further, that all police officers shall aid and support the 
execution of all process and orders issped by a collector or other officer aforesaid, 
on thp responsibility of the officer issuing or executing the same ; and if any 
affray or breach of the peace shall occur in c^onsequence of any resistance or ob- 
struotion being made or attempted to be made to the legal process or order of a 
collector or other revenue officer, the parties resisting or obstructing such pro- 
cess or order, shall be punishable for the affray or breach of the peaoe, i||pd the 
revenue dfficers shall not bo liable to any criminal prosecution on that account. 

. 25. [nep€cm.ly Act XX of 

26. No other pleadings shall be required from the parties in such suits, 
than a plaint and answer, provided that if tne parties should, at any time, wish 
to file au amended plaint, or an amended answer, or any explanatory motion, 
such subsidiary pleadings shall be received. 

27. [Eej^edled by Act XII of 1876.] 

28. It shall be competent to the collectors to hear and determine such suits 
in whatever part of the district they may occasionally be or reside, provided that 
every hearing and decision be in public cutcherree^ or in some other place open to 
the public, and in the presence of the parties or of their constituted agents or 
vakeels, if in attendance. 

29. First. The decisions of the collectors on all such suits shall be ap- 
pealable to the Board Revenue or other authority exorcising the powers of 
that Board. The petition of appeal shall be presented either to the collector or to 
the Board, at the, option of the party, and shall be written on stampt paper of the 
value of two rupees, but no petition of appeal shall be received after the expira- 
tion of three months from the date of the decision, unless sufficient cause shall be 
shewn for the delay to the satisfaction of the Board. Provided also that the 
Board shall not be reqairod in ordinary cases to go into a regular investigation 
of the merits, but shall be authorized to dismiss the appeal without further in- 
vestigation, in all cases in which, on a consideration of the final roobakaree of the 
collector, they may not see ground to consider the decision of that officer to be un- 
just, eiToneous, or doubtful, or his proceedings in the case irregular or imperfect ; 
provided also that in all cases in which the collector may dismiss the suit for 
non-attendance, or on some other ground of default, without au investigation of 
the nSerits of the case, it shall be competent to the Board to direct a new trial, < 
and in cases in which he may neglect or delay the investigation or decision of i 
suit without sofi^cient cause, it shall ho competent to the Board to interfere, and 
to cause the colleotor to proceed upon the inquiry into, and determination of it. 

Second. No pleadings except the petition of appeal shall be required in 
such appeals, nor shall any fees be taken by the Board on the exhibits oridnally 
iled, or on any further documents which the Board may think it necesmry to 
call for. '• 

Third, If the parties choose to employ ki the pleading of such appeals 
sa^ agents or vakeels who were previously en[^) 1 oyed by them in the original 
suit, no further mooktarnamah or vakalutnamfuah sh^l be required of them. ; 

Fowrih, The respondent shall receive notice of the appeal, but shall not faa 
coanpelled to appear in person or by vaJeeel, and 'the appeal shall be deoidied an 

merits of case, notwithstanding bis absence, in the same manner as if ha 
li^OttsBded^ \ ‘ 7 ' 
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Fifth, The decision of the Board shall bo final in as far as concerns the 
result of the summary inquiry of the collector, and shall be rendered in a Persian 
roobakaree written on stamped paper of the value of two rupees. 

Sixth, Any person, however, dissatisfied with the summary judgment of the 
collector or the Board, and desirous of a^oro full and formal decision, shall be 
at liberty to prefer a regular suit to try the merits of the case in the zilldh or 
other similar or superior court in which it»may be cognizable. In such oases the 
summary judgment of the collector, if not reversed or staid by the Bo^did, shall 
be carried into effect, notwithstanding^he institution of the regular suit, 

Seo 8 B. L. U., 624. 

30. All persons having claims oy complaints to prefer of the nature of those 

made Cognizable by collectors, under tlie provisions of this Regulation, and not 
wishing to avail themselves of the summary process autliorized in that court, 
shall bo at liberty to institute their clllims or complaints in 'the first instance by 
a regular suit before the local or in the zillah or city c^cMvlutf or pro- 

vincial court of the division, according as the suit may be cognizable in these 
courts respectively, under the general rcgulatif)ns for the administration of civil 
justice. 

31. First. Whenever a regular suit may be instituted in the civil court, 
with a view to set aside or alter a summary judgment passed by a collector, the 
proceedings held on the summary inquiry shall be called for by precept from the 
court, and filed on the record of the case. 

Second. Provided also, that no such suit shall be cognizable by, or referri- 
blo to any register, s udder or inomuiff, and all registers, sudder amems^ 

and moonsifs, shall in cases tried .by them bo held and bound by the decisions 
passed, and records prepared, by collectors or other revenue officers under the 
prouisious of this Regulation, unless the same shall have been rescinded, or al- 
tered by the Board, or by the zillah or other shnilar or supefior court on a re- 
gular suit. 

See seotion 2 , Act XXV. of 1837. 

32. The collectors shall transmit to the Boards such periodical reports of 
the causes decided by, or depending before them, as the Boards may direct, and 
the Boards will also furnish to Government such abstracts of those reports, and 
such reports in the* cases received and determined by them in appeal, as the 
Governor-General in Council shall from time to time require. 

33. Firsts It shall be competent to collectors, or other officers exercising 
the powers of collectors, to refer to arbitration any disputes cognizable by them 
under the provisions of this Regulation, as well as any questions or disputes of 

•any kind flespecting land or the tenures therein, or the rights dependent thereon 
that may Come before them, provided tie parties consent ib that mode of 
adjustment, and on award being made, to cause the same to*be executed. In 
referring cases to arbitration under the above provision, and in their general 
proceedings relative to such suits, the collector shall be guided by the rules 
contained in Regulation XVI of 1793, and the other corresponding enactments, 
and in Regulation VI of 1813, in so far as the same may be applicable, and shall 
be Competent to vest in the arliitratbrs the same powers and authority in regard 
to the summoning and examination of witnesses, and the administration of oaths; 
and to enforce the orders passed by the arbitrators under such powers, in Gte 
same manner as the courts of judicature are empowered to do ; and all avi^rds 
made on such references shall, when confirmed by the collector, have the simte 
fqroe and validity as a regular decree of the cdawlut, and shall not be liable to be 
reversed or* altered, unless the award shall be open to impeachment on tl^ 
79 
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groQBd of corruption or gross partiality, or shall extend beyond the aiHibority 
given by the Bubmission of the parties, and snch ground of impeaohment shalt 
established in a regular suit in the zillah^ city, or other superior court, wherein 
the case may be cognizable. 

Second, In referring any dispute to arbitration, the collector shall bo care- 
ful to specify in his proceedings, and in the deed of arbitration, to bo executed 
by the parties, the precise matter submitted to tlie arbitrators ; and if the award 
first icade by the arbitrators shall not include ali the points submitted to them, 
or shall be otherwise incomplete, it shall 'oe competent to the collector again to 
refer the matter to them, with directions to perfect ihoir award. 

Third, The pergnnnah cammngocs and teJmldars nmj bo appointed arbitrators 
in any case rofoiTed to arbitration under the above rules ; any thing* in the 
existing regulation^ notwithstanding. 

' See Sb. 6-10 of Ecg. IX of 1833. 

34). First, When a collector, or other oflicer exercising any of the powers 
vested in collectors by the lulof of this regulation, relative to complaints of 
dispossession or disturbance of the possession of lands or promises, shall learn 
eithoi’ by a reference from the magisfcmte, or by a report from any other pnhltc 
officer or otherwise, that any disputes exist within the tratjt placed under his 
jurisdiction relative to any lands, premises, crops, orchards, pasture grounds, 
fisherios, wells, wateiuourses, tanks, reservoirs, or the like, likely to terminate in 
a breach of the peace, it shall and may be lawful for the collector or other officer 
aforesaid, to require the contending parties to attend in person or by represent- 
ative at a stated time and place, and after investigating the case in the 
presence of tho parties, or their repi'esontatives, or sucli of them as may 
attend, or referring it to arbitration as above prescribed, to decide the case 
in the same mi^nner as if it had boon brought before him by the comphiint 
of one of the pariies : provided also, that if tho fact of previous lawful pos- 
session cannot be ascertained, it shall be competent to the collector, subject 
to the orders and direction of the Board, to decide on tho question of right, 
and to give possession to one of the contending parties, leaving the other 
party to contest the decision by a regular suit in court. But no such decision 
shall be passed by any^ collector, until he shall have instituted a careful inquiry 
into the fact of possossiou, and the Board shall bo careful to see that this 
restriction is observed : provided further, that in such cases it shall be competent 
to the collector to attach the disputed lands, premises, &c, as afpresaid, and to 
appoint an officer to the management of the same, retaining in deposit the. rents 
and*pn>^ace, or such portion thereof, as may remain after discharging any public 
revenue demandablo therefrom, with the charges of management, untif one of the 
contending parities shall bo placed id possession. 

Second, Whenever any magistrates or joint magistrates shall have before 
them ^ny suit, complaint, or information ablative to any dispute regarding lands, 
premises, .crop, watercourses, or the like, which may appear likely to terminate 
in a breach ox the peace, or which it may otherwise be desirable to bring to an 
Immediate decision, it shall be the dmty of such magistrate or joint magistrate, 
in cases in which the collector shall be veiitod with the recognizance of such 
actions, to certify tho case to that officer, and the collector will then forthwith 
proceed to investigate and determine the case under the rules above prescribed ; 
provided also, that ic all cases of forcible dispossession, or forcible distarbanse 
of possessito, the collector shall invariably transmit to the magistrate or demt 
; ?m]|fcgktmte, a copy (d the first pr^^ held, by Mm in the case, and aw ^ 
' .copy of the roohmareH containing his fina) award, • 
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Third. T1i 6 collector shall in all such cases use eveiy proper means for 
inducing the parties to refer their disputes to arbitration, in like manner as the 
detmnny courts are directed to do. 

35. Whenever the term “ Board of Revenue ” or “ Board of Commissioners 
may occur in this or any other Regulation* the same shall be held and oondidered 
to apply to any Board, committee, or commission, and to any member of such 
Board, committee, or commission that may* be vested by the Grovornor- General 
in Council, with the powers and*aathority of the Board of Revenue, sajiie and 
except in so far as may bo otherwise specially declared and provided. In like 
manner all rules in this or any other Regulation, whereby any duties or powers 
may be presci'ibcd for, or vested in collectors, shall be held and considered to be 
equal])! applicable to any officer exorcijfing the authority of collector, under the 
orders or with the sanction of the Governor- General in Council. 


A. D: 1825. REGULATION IX. 

A Regulation for extending the operation of Regulation VII of 1822 ; for author^ 
zing the revenue authorities to let in farm estates under temporary leases, on 
the default of the rnalguzars, or to hold the same khas for a term of years ; 
for inodifymg and adding to the rules contained in Regulation II of 1819, and 
for making certain other amendments in the existing Regulations. (See Act 
XV of 1874.) 

Whereas the provisions of Regulation VII of 1822, are in force only within 
the Ceded and Conquered provinces, in the district (Jf Cuttack, and in the pm’^ 
gunnah of Puttaspore and its dQ[)endencies : and whereas there are within the 
other provinces belonging to this pi’csidericy ^rarious mohauh and tracts for 
which a permanent settlement has not yet been concluded, and it apjmi's to be 
advisable that the revenue authorities should be ve.sted, in re^rd to such 
mohauh and tracts, with the same powers as belong to the like officers within 
the ceded and conquered provinces : and whereas tli© principle of the rules con- 
tained in the said regulation, relative to lands held free of assessment or at a 
mocurreree jnmma under special grants, is equally applicable to such tenures iti 
all parts of the country : and it appears to bo likewise expedient to make provi- 
sion for the occasional exercises by t*he revenue officers in the lower provinces, 
of tlie powers specified in the said regulation, for the siimmaiy trial of certain 
suits between individuals, subject as therein provided to an appeal to ♦the 
adawhU by a regular suit : and whereas a frequent recourse to the sale 4>t lands, 
for the recovery of arrears of revenue in districts of which the assessment has 
not been fixed in perpetuity, being inexpedient, it appears to j;)0 necessary and 
propet that the revenue authorities should be empowered to let iu farm for a 
term of years the estates of defaulter’s* under temporary leases, or to hold the 
same khas for the purpose 'of making a raiyatwar settlement, where that measure 
may be deemed advisable : and whereas it has appeared to be expedient to mo^ 
dify and to add to the provisions contained in Regulation II of 1819 : and wher^ 
the rules prohibiting the collection ot sayer duties, and the provision ebntaini^' 
in Section 39, Regulation IX* of *1810, having been considered applicable to seVei4j[ 
items of sewaee collections or cesses levied by the mo^lg^szars and others {oi* local 
purposes, and according tc ancient usage, which it would he injurious to 
it appears to be expedient to provide for the oontiuuanoe of guch : 


* RepiKOed hyAcirX<^ 1863 . 



THE SETTLEMENT LAWS. 


[beg. IX, 1825. 

when sanctioned by Government : tbe following rules have been enacted, to be 
in force from the date of their promulgation, within the provinces belonging to 
the presidency of Fort William. 

2. First, The provisions contained in clause sixth, Section 2, and in the 
thirty-three following sections of Regulation VIX of 1S22, are hereby extended to 
all lands (including jagfiiresj mocv/n*erees, and other tenures hold free of assess- 
ment or at a quit rent under special grant) not included within the limits of 
estates^or which a permanent settlement has been concluded in the manner 
prescribed by Regulation VIII of 1793, a!id liogulations II* of and XXilt of 
1795, as far as the same may bo applicable. 

Second, The said provisions shall likewise bo in force in all estates, which 
may now or hereafter be held khas^ during* the period for which they may be so 
managed. • 

* Third, The provisions aforesaid shall* also apply to the Sunderbunds, the 
hil]!%nds of Bhaugulpore, and other extensive forests and wastes, not included 
within the limits of pergunnafts^ mouzahsy or other revenue divisions, specified at 
the time of settlement as belongiiq/ to the moliaah then assessed ; as well as to 
all estates bordering on such forests or wastes. 

3. It shall bo competent to the Governor-General in Council to vest any 
collector, or other officer exercising the powers of collector, within the provinces 
of Bengal, Behar, Orissa, and Benares, with the several powers specified in Sec- 
tion 20, Regulation VII of 1822, in the manner specified in the second clause of 
that section, within such local limits as may from time to time appear to bo 
advisable : and the several provisions contained in Section 21, and the fourteen 
following sections, shall apply to tiie several pergunnahs or other local divisions 
so placed under the jurisdiction of the collector, or other officer aforesaid. 

4. Whenever an arrear of revenue shall accrue on account of any mohault 

for which an engagement may lia<ro been taken from the proprietors or persons 
recorded as proprietors, not being an estate of which the assessment has been 
fixed in perpetuity, and the malguzars shall fail to discharge the same within 
one mouth of the dato on which it became due, then if there shall appear to be 
any objection to the sale of the estate, and the arrears cannot otherwise bo re- 
covei'ed, (on which points the decision of the revenue authorities is to bo held 
conclusive,^ it shall be competent to the collector, or other officer exercising the 
powers of collector, with the sanction of the Board, and sab*ject to the orders of 
Government, to annul the existing engagements with the malguzars^ and to Jet 
the mohaul in farm for such period, not exceeding fifteen years, as the Governor- 
Genqpal in Council may appoint, or to hold the mohaul under khas management 
for a liketperiod. In such cases, if the moJmul shall yield a highor jtmma than 
that for which the may h 9 ,ve^ engaged, the excess shall in the first 

place be appropriated to the liquidation of the arrear duo on account of it, or 
such portion thereof as the farmer may not liave separately agreed to discharge 
or as may not otherwise have been recovet'ed, and, out of any surplus remaining, 
the imtguzars shall receive such malikanah, not being' less than 5 per cent, nor 
more them 10 per cent, on tbe assessjnent of the last year of their engagement, 
ad the Governor-General in Council may direct. 

Fwst, The following rules are enacted in modification of Sections 
5, fi, 8, 10, 11, 13, 15, 22, and 30 of Regulation II bf 1819. 

Second, Whenever a collector, or other officer exercising the powers of eol- 


• Repealed Act iJT/J of 1873. 
t Repealed by Act Vll of 18G8. 
: m of 1838, S. 2. 
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lector, shall visit or be about to visit any mohauly for the purpose of making a 
settlement in the manner prescribed in Regulation VII of 1822, it shall bo com- 
petent to him, by a notification to bo stuefc up in some conspicuous place within 
such mohaul and each village thereof, if consisting oE several villages, to require 
all persons holding lands free of assessment, or at a fixed jwnma within or ad- 
joining to the village or villages in which the lands of such viokaul or any part 
thereof may be situated, to appear before him either in person or by vaheel within 
a reasonable time, not being less than one month from the date of such notifica- 
tion, at such place within the moliaul he may select for holding his office, and 
to attend him from day to day while ho may continue within the mohauly with 
all sunnuJs or other writings in virtue of which they may possess the lands, or 
undei^ which the lands may have beofi or may bo claimed, to be held free of 
assessment or at a fixed jumwa, together with any evidence . they may desire to 
have taken in support of their claims# * • 

Third, It shall likewise be competent to collectors and other officers afore- 
said, when engaged in the settlement of any mohaul under the rules of the 
regulation above-mentioned, or preparatory tlpjreto, to measure or cause to be 
measured, without a previous reference to the Board of Revenue, all lands, 
whether malgiizaree or lakheraj, belonging or adjoining to the village or villages 
in which such uiohanl or any part thereof may be situated. 

Fourth. When the collector or other officer aforesaid shall have commenced 
the settlement of any mohaid^ in regard to which he may have issued a notifica- 
tion as aforesaid, and shall propose to liear the claims of persons holding lands 
free of assessment or at a fixod jnmma, and to receive their sunnuds and other 
writings as aforesaid or any of them, the period fixed in the notification for the 
attendance of such parties being arrived, he shall cm •the day preceding that on 
which ho may intend to hold procoedijigs in the said cases or any of them, notify 
such intention by an ishiahar stuck up in his office, and in some place, open to 
the public, within the moJuiul. 

Fifth, If any person holding land fi^»c of assessment or at a fixed as 

aforesaid, shall fail to attend eitJicr in person or by vakeid after notice being 
given ill the maimer above proscribed, the collector ’shall bo competent to proceed 
eaf parte to investigate the title of •such party to liold the land in his possession 
free of assessment ; and with the sanction of the Board of Revenue to resume 
the said lands, if they appear to be held on an invalid title. Nor shall any 
person defaulting as above, or ifeglecting to appear and give answer when 
required to do so in the maimer proscribed in Regulation II of 1819, be entitled to 
stay the resumption and assessment of his lands, under the rules contained in 
the 22d section of that regulation. Provided farther, that the rule co*itainod in 
clause edbond, Section 18, Regulation II ^of 1819, shall bo held applicable to 
such poBSons, as well as to persons who’may appear when summoned under the 
provisipns of that regulation, or in the manner hereinbefore provided. 

Sixth. It shall be oompetont to oollectors and other officers making aottle- 
meuts as aforesaid, either to complete the investigation of the claims of persons 
holding land free of assessment or at a fixed jumma, under the rales of the 
fifteenth and following sections of Rogulalion II of 1819, with the modification 
hereinafter provided, during the {Trogress of the settlement ; ox’ to limit th^ijf 
proceedings to the ascertainment of the land actually held under such tenut^, 
and the record of the title-deeds produced by the parties ; postponing the further 
investigation of the case to a future peiiod. When any collector or othdi!' office^ 
may postpone the investigation of any case as aforesaid, he shall at the same time 
ncdiify to the party the time and place at which the further investigation is to be 
held, or if oirciuxistauoes prevent him from doing so, he shall before resuming the 
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inquiiT* give the party one month’s notice to attend : and on the failure of any 
party to attend when so warned, the«i3oUcctor or other officer aforesaid shall be 
competent to proceed to try the case ex partcy and with the sanction of the Board, 
to resume and assess the lands. 

Seventh. Collectors or other officers, who may proceed to investigate claims 
to lakheraj lands during the progress of a settlement, shall follow the rules of 
the fifteenth and following sections of Begulation 11 of 1819, in all cases wherein 
the parties may attend and deny the liability of theii* lands to assessment, subject 
to the modifications hereinafter provided. ’ h 

Eighth. No lauds shall be resumed by a collector, even though the parties 
may confess that they are liable to assessment, without the sanction of the 
Board of Revenue, save and except as hereinafter provided ; but on vsuch 
confession duly attested* which will of course supersede the necessity of any 
fuither inquiry, it shall be competent to the Board forthwith to direct the lands 
to be assessed, unless the same be lield by village or zemindaree servants in lieu 
of wages, which shall not be resumed without the sanction of Government. 
Provided also, in all cases wherein may appear to the Board, that the resump- 
tion of lands held free of assessment Avould occasion serious distress to the 
holders, it shall be their duty to submit a report of the circumstances to the 
Governor- General in Council. 

Ninth.* The provisions of clause first. Section 23, Section 25, and Section 
2S, Regulation VII of 1822, shall be applicable to cases investigated by 
collectors, under the rules of Regulation 11 of 1819, or under the provisions of 
this Regulation. 

Tenth. It shall not be necessary to use stainpt paper, for the proceedings 
held, or exhibits filed before the revenue authorities in oases originating with a 
collector, or other officer of Government, claiming to avssess land held free of 
fl^ssessment. But tl*e said authorities are authorized in the said case, as in all 
other cases wherein they may exercise judicial powers under the provisions of 
the existing regdlationa, to awaixl to witnesses their reasonable charges, anH to 
levy the same, as well as all costs adjudged by them, by the process in force for 
the recovery of arrears of Government revenue. 

Eleventh, Persons claiming to hold lands exempt from revenue shall, with 
their petitions of pkint, deliver to the collector or other officer to whom the 
same may be ’preferred, all sunnuds and other writings on which their claim may 
be founded ; and shall insert in the said petition a full specification of the several 
particulars required to be registered by the rules in force, relative to the registry 
of renfcfree tenures, and of tlie grounds on which their claim is founded. If the 
claim sh^l, involve only the interests of Government, the collector shall proceed 
without delay to investigate the case, giving, however, eight days’ previous notice 
to the party of thd day on which he may pr-oposo to bring it to a hearing ^in the 
mode prescribed foi^ the civil courts. If the claim shall bo against any indivi- 
dual singly or jointly with Government, tko collector shall servo him with a 
notice containing a statement of the demand, and requiring his attendance* in 
or by vtiheel duly authorized, within the period of one month, with any 
^papers or evidence he may desire to produce in denial of the claim ; and on the 
a}»pearance of such defendant, the collector, hfter allowing him to inspect and 
Examine the claimant’s petition of plaint and the writings therein referred to, 
f^Aall upfju him to deliver within the period of seven days a statement of the 
bisections lie may desire to urge against the claim. In such cases no other 
; : plOlidings sbali requiiied from the parties than a plaint and answer, but it sltaU 
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a 



THE SETTLEMENT IiAWS. 


626 


and may be lawful for oollectars to receive and record «uch BubBidiary pleadings 
os may appear requisite for tbe elucidation af the merits of the claim. Collcotors 
shall proceed to investigate every sucb ooro as soon as possible after the answer 
of the defendant shall be . received ; giving, however, as aforesaid, eight days 
previous notice to the parties, of the daymen which ho may propose to bring it to 
a hearing. Provided, that in cases wherein the parties concerned, or their 
authorized representatives, shall desire on consent (the same being signified in a 
written petition or ihrarnamaHi to be filed with the proceedings) to# have an 
immediate decision, whether thti ca^ shall originate in a claim on behalf of 
Government or in the suit of an individual, and whether the proceedings of the 
collector shall be held under the provisions of Regulation II of 1819, or under 
thos»of tliis or any other regulation ^touching the matter, it shall be competent 
to the collector to proceed forthwith to the investigation anfl decision of the case 
without issuing any formal summons or notice. • 

Twelfth. Whenever a collector or other officer exercising the powers of 
collector, shall be of opinion, that any tract of land belongs to Government, and 
that no individual has hondjide possession theyeof, it shall be competent to him, 
by a notification, to bo stuck up in his cutchnrree, in the zillah court, and in the 
cutchenree of the canoovifjoe, moim8ij}\ or tlianadar, to whose iurisdiotion the land 
in question may belong or adjoin, to require all claimants to the same to appear 
before him within a reasoruible time to be fixed by the Hoard of Revenue, not 
being less than six weeks from tho date of such notification ; and on the appear- 
ance of such claimants, to proceed to investigate their claims in the manner 
prescribed by Regulation II of 1819, for investigations relative to the liability 
of lands to bo assessed as herein modified. Provided further, that if tho collector 
or other officer aforesaid shall decide that none of the claimants have hond^fide 
possession of the lands in question, and his decision shall be afi^med by tho 
Board of Revenue, the said lauds shall be at tjie disposal of •Government, until 
the same shall be adjudged to bo private property by a decree of court on a 
regular suit. Provided also, that all such suits, if preferred* by one of tho 
claimants before the collector, shall be dismissed with costs unless instituted 
within six weeks of the date on wliich the Board may affirm the decision of that 
officer, and that the rule contained in clause second, Section 13, Regulation II of 
1819, shall bo strictly applied to sucli suits : nor shall any suit bo admitted on 
the part of any per&on who may not have appeared before tho colloclor pursuant 
to notice, unless he shall bo able Id* show good and sufficient cause for his non- 
appeamnee, and sliall apply for permission to suo within six weeks of his being 
informed of tho Boai’d*s decision. Provided further, that if tho party sbp,ll not 
prosecute his suit within six weeks of being permitted to sue, the suit shall be 
dismisse!! with costs. ^ 

6. ' It shall be competent to the Gbvernor-General in Council, by an order 
in council, to vest any collector or other officer who may be ^deputed to hold a 
local inquiry within the limits of any miohaul, with tho same powers and authority 
in regard to all lands hold free of assessment within or adjoining to the village dr ^ 
villages, in which the lands of such mohaul or any part thereof may be aitxiated|, : 
and for the investigation of all claims touching such lands as by the foregoing! ^ 
provisions are vested in collectors taking settlements in the manner prescrii^ 
by Regulation VII of 1822: •and also from time to time to depute collectch^' 
or other officers aforesaid for the purpose of ascertaining, recording, or mvestu 
gating the said claims in the manner above prescribed. 

7. The particulars of all lands held free of assessment within all 

and mohmU of which the settlement may be made under the provisiems of 
Rt^latiod Vn of 1822, shall be fully recorded in the proceedings of the collector 
or other officer making the settlement. ^ 
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8. Nothing contained in Regulation II of 1819, or in any other Regulation 
in force, shall affect or be considered to affect the provisions contained in Section 
10, Regulation XIX of 1793, Section 1 1, Regulation XXXI* of 1803, and in the 
corresponding enactments applicable to Benares, and the conquered provinces, 
relative to grants illegally made subsoqnently to the dates specified in the said 
rules respectively : and in all cases, in which it shall be established, to the 
satisfaction of the revenue authorities, that any lands now held free of assess- 
ment, w“re subject to the payment of revenue at the dates aforesaid or subse- 
quently thereto, and that they have not been thereafter exempted from the 
payment of revenue under the anthority of the Governor- General in Council, nor 
adjudged to be exempted from payment of revenue under a regular decree of 
coui’t; it shall and may be lawful for the Said authorities forthwith to wsume 
and assess the said lands ; save and except in cases wherein the revenue of the 
s£Cme may belong ,to a zemindar ^ tahikdar, or other malguzar, with whom a 
permanent settlement has been concluded : nor shall the provisions of Section 
22, Regulation IT of 1819, apply to such cases. », 

9. It is hereby declared and enacted, that the rales relative to the abolition 
of myer duties, and the provision contained in Section 39, Regulation IXf of 1810, 
aiHJ not and shall not be held to be applicable to any item of sewaee collection 
levied by malguzars and others according to ancient custom, which has been 
or will be sanctioned by a collector or otlier superior revenue authority, not being 
a tax on the transport, export, or import of goods or merchandise, or other tax or 
duty specifically prohibited : but after the settlement of any village or mohaul 
shall have been made in the manner specific^d in Section 9, Regulation VII of 
1822, the rules adverted to shall bo applicable to all ceases and collections not 
sanctioned in the manner specified in section 9, Reg. VII, 1822. 


. A. D. 1828. REGULATION IV. 

A Regulation to declare and extend the powers to he exercised by Collectors, when 
making ur revising seltlvm^fut.% under the provisions of Regulation VII of 1822 
— passed by the Governor- General in Council, on ike 1th August 1828 ; corre- 
sponding with the Sawun 1235 Bengal era; the VlthSawun 1215 Fussily, 
the 2htH Sawun 1235 Willaity ; the \2th Sawun 1885 Sumbut ; and the 2hth 
Mohurrum 1244 Higeroe. 

Whereas it appears to be expedient that the powers specified in Section 16, 
Regnhition VII of 1822, should be genciully vested in collectors and other 
officers performing the duties of collectors, when employed in making or revising 
settlements aocouding to the provisions otithat law, and that the jurisdiction of 
the said officers inisuch cases should not be barred by summary decisions passed 
by ma-gistrates or joint magistrates, under tho rules of Regulation XV of 1824 ; 
the following rules have been enacted, to be in force, from the date of their 
promulgation, throughout the provinces subject to the presidency of Fort 
William. 

2. First, It shall be competent to all coHectors and other officers engaged 
in making or revising the settlement of any mohaul, to hear, try, and determine 
all cMms to the property and possession of the lands lying, or alleged to lie 
within the same, or the rent or produce or any appurtenance thereof, and to give 


* Bopealed by Act XIX of 1878. 
t ttepealod by Act VI of 1863. 
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possession to the' party who may appear to have the best title, subject to the 
orders and directions of tho Board to which jjhey are respectively subordinate, 
and further subject to the revision of the zillah or provincial court on a regular 
suit. And no decision passed by a collector under this section, shall be disturbed 
by any court of judicature, otherwise than^after a full and regular investigation 
of tho merits. * 

Second. In modification of tho rule cqptained in Section 3, Begulation XY 
of 1824, it is hereby declared and enacted that summary decisions pa^ed by 
magistrates and joint-magistratosy^nder the authority given to them, may be 
revised, altered, or reversed by collectors, or other officers exercising the powers 
vested in them by this Begulation, intimation of such revision, alteration, or 
reversal being invariably given to the magistrate or joint magistrate of the 
division in which the original decision was passed, and the parties in whose 
favour judgment may be passed by the collectors or other officirs above-mentioned, 
shall be maintained in possession, until tho decision shall be altered or reversed 
by a superior Board or by a competfent civil court, on the institution and deter* 
mination of a regular suit. 

Third. If in any case, in which a collectoi^ or other officer vested with the 
powers of collector may have held proceedings under Regulation VII of 1822, 
previously Jo the enactment of this Regulation, it shall appear to the Board of 
Revenue or to Government, that justice has been denied to any one because of 
his not having exercised tho authority, which such officers are, by this Regulation, 
empowered and required to exercise, or in consequence of his jurisdiction having 
been disallowed, it sball be competent to the Board and to the Governor- General 
in Council, to direct the said officer, or any other officer exercising similar 
functions, to hold supplementary proceedings, for tlie trial and determination of 
the claims of the party so appearing to be aggrieved, with tho same powers as if 
he had originally proceeded under the present regulation. 

Fourth, To prevent doubts as to the period, for which collectors and other 
officers aforesaid are to possess the powers vested in them by tlys Regulation, 
and by Regulation VII of 1822, in regard to any mohauls of which the settlement 
may have been or may be about to be made or revised, it is hereby declared and 
enacted, that they shall be held and considered to be engaged in making and 
revising such settlement from the date on which they may have issued or may 
issue orders for adjusting the boundaries, for measuring afiy of the laiyis, or for 
making a census of tho inhabitants o} any village or portion of a village belong- 
ing to such mohaulf of which ftitimation shall bo given to the magistrate or joint 
magistrate within whose division the village shall be situated, up to the day on 
which they may be informed that the settlement, as made and revised by them, 
has been f^lly confirmed by Government. Dnring tho aforesaid pc#Hod, the 
powers vested in magistrates and joint n^^giatrates by Regulation Xv of 1824, 
shall be suspended in regard to all mohauls, of which the settlornent may be so 
in progress : and the said officers shall be guided, in respect to such mohkuU, by 
the provisions of clause second, Section* 34, Regulation VII of 1822, by which 
they were required to refer to tho revenue authorities disputes regarding lands^ 
premises, crops, watercourses, and the like. «And all police officers are requix^ ’ 
to give immediate and efficient support to collectors and other revenue officers iit, 
the ezeoutiou of their duties. 
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A. D. 1833. ^ REGULATION IX. 

A Megulation to modify certain portions of Eegulation VII. of 1822, and Begula* 
tion JV. of 1S2S 'y to provide for the more speedy and satisfactory decision of 
judicial qnestions cognizable by officers of revenue employed in making settle- 
ments under the above Regulations ; for enforcing the production of the village 
accounts ; for the more extensive employment of native agency in the Revenue 
dop'^.rtment ; and to declare the intent of section hy Regulatimi VII, of 1822, 
touching claims to malikana. 

Experience having* demonstrated the expediency of modifying certain enact- 
ments of Regulation VII. r)f 1822, and Regulation IV. of 1828 ; also of providing 
a more speedy and satisfactory mode of deciding such judicial questions Ss may 
be cognizable by offi6ers of the revenue department under those Regulations ; and 
of declaring the intent of the rules regarding malikana promulgated by Section 
5, Regulation VII. of 1822 — It having been found expedient likewise that mea- 
sures should be adopted for enforcing the production of the village accounts, and 
for rendering them accessible to all persons concerned having occasion to examine 
them — Also, that Natives of respectability should be employed in more important 
trusts connected with the revenue administration. The following provisions have 
been enacted, to be in force from the date of their promnlgation : — 

2. So much of Regulation VII. of 1822 as prescribes, or has been under- 
stood to prescribe, that the amount of jumma to be demanded from any mehal 
shall be calculated on an ascerttaiiiment of the quantity and value of actual pro- 
duce, or on a ctJiupaiison between the costs of production and value of produce, is 
hereby rescinded. 

3. So miicli of the above Regulation as prescribes, or has been understood 
to prescribe, t hat the judicial investigation into, and decision on, questions of dis- 
plated pinvate clatms, shall be conducted simultaneously with the ascertainment 
of, and doternjination on the amount of the Government demand, is hereby rescind- 
ed. The Governor-Goiieral in Council will hereafter determine the order in which 
the above matters shall be respectively disposed of. 

4. [Repealed by Act XVI of 1874.] 

5. In addition to section 33, Regulation VII. of 1822, it is hereby enacted, 
that whenever any judicial question may be depending before a Collector, or 
other ofBcer employed in making settlements under the provisions of Regula- 
tion VII. of 1822, in which the interests of justicO'may, in the opinion of such 
officer, require that the case be decided by arbitration, it shall be lawful for him 
to fe, under the instructions wdth which he may be furnished by the superior 
revenue authorities, a period within which the parties must produce the award. 

6. In that case, if the parties phall refuse or neglect to produce Juch award 
within the term limited, it shall be lawful for the Collector, or other officer, to 
summon a to be composed of three or five impartial and otherwise 
competent persons, of good repute, for thte trial of the matter at issue. 

7. Aftfiff duly considering the statements and evidence offered by the 
parties, or in case of the default or recusance of either, the statements and 
evidence produced by the party in attendance, the punchayut shall declare their 
opinions, ahd judgment shall be recorded acbording to the sentence of the majo- 
rity. Tjbe superior revenue authorities will, from time to time, issue such rules 
of practice for the guidance of the officers employed on this duty, or the punoha* 
yutsy as they may consider necessary. 

8. No appeal shall he allowed from such decisions, which shall be imme- 
diately executed and maintained, unless the Commissioner, subject to the control 
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of the Sudder Board of Revenue, shotild think proper, for any special reason, to 
direct that the case shall be submitted to another punchayut for decision. 

9 Any suit brought before any Court of Justice to set aside a decision made 
in conformity with the above rules shall be nonsuited with costs. 

10. In like manner any suit brought Jbef ore any Court of Justice against the 

arbitrators, collectively or individually, appointed in conformity with the rules 
prescribed, to recover from them the valijo of the property lost by the decision 
founded on their award, shall be nonsuited with costs. * 

11. It is hereby declared that the rules concerning malikam, contained in 

Section 5, Regulation VII. of 18*22, were intended to have prospective effect only, 
and to be applicable solely to sottlcmcuts made under the Regulation, and to 
recusance tendered at the completion of such settlements. t 

12. It is further enacted, that the village accounts, which arc required to 
bo kept in such manner and form as has heretofore Ween thelsusbom, or in such 
other mode as may hereafter bo prescribed by the Boards of Revenue, shall be pre- 
pared in duplicate sets : one for dopo'sit in the office of putwarree^ and one for 
deposit in the office of Collector of the district in which the respective estates or 
tenures may be situated, and wherever the office t>f B,cinoongoe may bo established, 
a third copy shall be prepared and deposited in that office. 

13. The several accounts required fur deposit in the pergunnah and zillah 
revenue offices, as above stated, instead of being delivered at the expiration of 
every six mouths, as prescribed by the rules at present in force, shall be furnish- 
ed in such mode and at such periods as the Boards may direct. They shall be 
open to the inspection of every person concerned, desirous of examining them. 

14. 15. [Rtipealed by Act X of 1859.J 

16. It shall be compoteut to the Goveruor-Gouor^I in Council to appoint to 
any revenue jurisdiction a deputy Collector, wtth the powers hereinafter specified. 

17. The office of deputy Collector shall be upon to natives of India of any 
class or religious persuasion. Tho persons selected shall bo appointed by the 
Governor-General in Council, and shall receive their commisBioiis.from Govorn- 
ment in the usual mode, under the signature of the Secretary iu the Revenue 
Department. 

18. The deputy Collectors will receive a monthly allowance to be fixed by 

the Governor-Goneml in Council, and to be susceptible of increase, from time to 
time, as their conduct may appear to entitle them respectively to such consider- 
ation. • 

19. [Repealed by Act X of 1873 ] 

20. The deputy Collectors appointed under this Regulation are to be in all 
respects subordinate to the Collector under whom they m»Ay be placed, and* are 
required ta perform all duties assigned to them by that functionary. * ’ 

21. It will be at the discretion of the latter officer to employ them in settle- 
ment duties under the provisions of Regulation VI II of 1822, it^ the saporinten- 
dence of the Government khas mehals, and generally in the transaction of any 
other part of the duties of a Collector. 

22. All proceedings held by a deputy Collector appointed under this Regu- 
lation, shall be recorded in his own name and on his own responsibility, subject 
to the revision and control of the Collector, and appealable to the superior 
authorities in the usual course. 

23. Provided always thaf the Collector is competent to resume the duties 
which he may have coinraitted to the deputy, assigning his reasons for so doing 
for the information cf the Commissioner. 

24. Provided also, that the Revenue Commissioners, whenever the;|^ think 
proper, ma^ft interfere with any arrangements mad% by the Collectors tor the 
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employment of the deputies, or the distribution of business to be assigned to 
those funotionaries, subject to the general control Tested in the Sudder Board of 
Hevenue or the Goyernment, as the case may be. 

25. A deputy, appointed under this Regulation, shall not be removed but 
for misconduct, and with the sanotjon of the Governor- General in Council. 
Whenever there may be reason to believe that a deputy is disqualified by neglect^ 
incapacity, or corruption, for continuance in office, a report shall be submitted by 
the locs^ authorities, through the channel of the Sudder Board of Revenue, for 
the consideration of the Goveruor-Gentral in Council, who shall be competent 
to suspend him, and order a further inquiry into the conduct of such deputy, or to 
direct his immediate dismissal, as may appear just and proper. 



PART V. 

THE LAKHERAJ AND SERVICE TENURES. 
REGULATION XIX OP 1793, REGULATION XXXVII OP 
1793; REGULATION XXIX OP 1814; 
REGULATION II OP 1819. 

N. B. — See section 181 of the Bengal Tenancy Act. 
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A. D. 1793. RfeOULATION XIX. 

• 

A Regulation for re-enacting, with modifications, the rules 'passed hy the Oovemor- 
General in Council on the December 1790, for trying the validity of the ' 
titles of persons holding, or .claiming ja right to hold, lands exempted from the 
payment of revenue to Government, under grants not being of the description 
of those termed Badshahee or Royal ^ and for determining the amount of the 
annual assessment to be imposed on lands so held, which may he adjured, or 
become liable to the payment ofi public revenite,* 

By the ancient law of the country, the ruling power is entitled to a certain 
proportion of the produce of every beegha of land, (demandahle in money or kind 
according to local custom,) unless it^transfers its right thereto for a term, or in 
perpetuity, or limits the public demand upon the whole of t|je lands belonging to 
an individual, leaving him to appropriate to his own use the difPerence betweeli 
the value of such proportion of the produce and the sum payable to the public, 
whilst ho continues to discharge the latter. As a necessary consequence of this 
law, if a zemindar made a grant of any part of his lands to bo held exempt from 
the payment of revenue, it was considered voi<f, from being an alienation of the 
dues of Government without its sanction. Had the validity of such grants been 
admitted, it is obvious that the revenue of Government would have been liable 
to gradual diminution. Previous, however, to tho Company’s accession to the 
dewanny, numerous grants of this description were made, not only by the zemin- 
dars, but by the officers of Government appointed to the temporary superinten- 
dence of the collection of the revenue, under tho pretext that the produce of the 
lands was to be applied to religious or charitable uses. Of these grants, some 
were applied to the purposes for which they were professed to have been made, 
but in general, they were given lor tho personal advantage of the grantee, or 
with a view to the clandestine appropriation of, the produce to the use of the 
grantor, or sold to supply his private exigencies. In conformity to the principles 
which prevailed under the native administration, the British Government have 
at various times declared all grants for holding laud exempt from the payment 
of revenue, made since the date of the Company’s accession to the dewanny with- 
out their sanction, illegal and void. Their lenity, however, induced them to 
adopt it as a principle, that grants of this description njade previous to the date 
of the dewanny, and*provided the grantees had obtained possession,* should be 
held valid to the extent of the intentions of the grantor, as ascertainable from 
the terms of the writings by which the grants might have been made, or from 
their nature and denomination. But no complete register of these exempted 
lands having been formed upon tho Company’s accession to the dewanny, nor 
subsoqueat to that period, many zemindars, as well as the temporary farmers of 
the public revenue, and the officers of G*ovefnment to whom the*collection of the 
revenue in the different districts has been occasionally committed in consequenoe 
of the zemindars refusing to pay the revenue demanded of them, have availed 
themselves of the above-mentioned rule of limitation, to make grants of extensive 
tracts of land to others, or in the names of their relations or dependants for 
their own use, dating the deeds for those alcenations previous to tho Company’o 
accession to the dewanny, or procuring them to be registered in the zemrnd/arm 
records, as having been alienated prior to that period. Others have made auohi 
alienations without antedating the grants, and left it to the grantee to maintain 
himself in possession by such means as circumstances might afford, in the event 



* Declaml to apply to the whole of the Lower Provinces etoept tho Scheduled Distriotst 
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of bi« title being brought into questiorf. The GOTemer-General in CounoU 
deeming it incumbent on him to recover the public dues thus alienated in oopo< 
sition to the ancient and exciting laws of the conntiy, as well as to resam?^ 
serenue of all lands the grants for which might expire ; and as the proprietors 

of estates were not entitled to collect such of the public dues, from the lands 

included in their estates, as Government had judged it advisable to tnusfer to 
individuals, or to resume those whjph had been alienated ly themselves or 
others, jjjie amount in both cases being excluded from the assets on which the 
settlement was to bo concluded j it was made larule at the time of forming the 
decennial settlement, ^d which has been re-enacted by Section 86 , Regulation 
VIII. of 1793, that theyu«Mn« assessed upon the estates of individuals was to bo 
considered as “ exclusive and indei>endeat ef all existing hkheraj lands, wAether 
exempted from the kheraj or public revenue, with or without due authority •” 
and by the third clatfse of tire seventh article of the proclamation contained*^ i’n 
Regulation 1. of 1793, which specifies the conditions under which Government ^ 
declared the decennial settlement permanent, it is expressly stipulated, “ that 
the Governor-General in Council will impose such assessment as he may 
nquitable on all lands at present alienated, and paying no public revenue, which 
have been or may be proved to bo held under illegal or invalid titles.” The 
Governor-General in Council, however, at the same time that he is desirous of 
recovering the public dues from lands which have been illegally alienated, is 
equally solicitous that persons holding such grants under titles that are declared 
valid, should be secured in the possession and enjoyment of their property It 
is likewise his wish, that the recovery of the dues of Government from those 
■ lands which have been illegally alionatod previous to the Ist December 1790 
^ho^d Im attended with m little distress as possible to the possessors ; and to 
obviate ^ injustice, or extortion, in the enquiry into the titles of persons holdinir 
^empted lands, he has further resolved, that the claims of the public on them 
• r? j logister thb grants as required in this regulation) shall be 

^ed in the couris judicature, that no such exempted lands may be subjected 
to 1 ^ payment of revenue until the titles of the proprietor shall have been 
adjudged invalid by a final judicial decree. Upon the above grounds, and with 
a wvv to facilitato the recoveiy of the public dues from lands held exempted 
under inTOlidj^nts, as well as to prevent any similar alienations being here- 
after made, to the prejudice of the security of the public revenue which has been 
assessed m perpetuity upon the estates of individuals ; and further, that Govern- 
ment and the offi^rs employed in the collection of the public revenue, mav at all 
tunes ^ve m theip possession a correct register of the lands in the severaTsiBoJis, 
eipnipt f^ the payment of re^uo, the following rules, containing the rnlS 
held passW oa the Jst December 1790, with modifications, have been e^ted. 

Sdd C« B* Xii Buo* 

^ n. Firtt. 411 grente for holding land exempt from the payment of 
revenue, n^e pre^ons to the 12 th August 1765, the date of the comMny’s 
action to the by whatever attthority, and whether by a writL, or 

without a vmtmg, shall be deemed valid, provided the grantee, actually and lonA 
Me ®btain^ possession of the land to granted previous to the date ^ove-men- ' 

Bubse^uently rendered subject to thp 
*be orders of Government.^ If it sWU 
: satisfaction of the court, that the grantee did not obtain poZi- 

of tfi^ so gTftitiod provious to the 12tli Anminf 1 ' /i-n 

it ^t date, but that it has b^ since ralqeoted to tto^’ 

‘^rde^erS ^ Government, 4 grant 
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Secmd, In the event, however, oi a claim being preferred by any person to 
hold land exempt from the payment of revemae, under a grant made previous to 
the date of the Company’s accession to the dewanny, and of it being proved to 
the satisfaction of the court in which the suit may be instituted in the first 
instance, or to wduch it may be appealed, .^hat the grantee licld the land exempt 
from the payment of revenue previous to that date, but that it was subjected to 
the payment of revenue posterior thereto, by an officer of Governmont, and the 
coui*t shall entertain doubts as to the competency of such officer, under thjg, powers 
vested in him, to subject the hmds io the payment of revenue, the court shall 
suspend its judgment, and report the circumstances to the Governor- General in 
Council, to whom a power is reserved of deterTninirig whether such officer was or 
was competent to subject the land to the payment of revenue, and upon 
receiving the determination of the Govornor-Gciioral in Council, the court is to 
decide accordingly. No such claim, however, to hold exempt from the payment 
' of revenue, land tliat may have been subjected to the payment of revenue for the 
twelve years preceding the date on which the claim may be instituted, shall bo 
heard by any sillah or city court, unless the claimant can show good and suffi- 
cient cause for not having preferred the claim 'to a competent jurisdiction within 
the twelve years, and proceeded in it as required by Section 14, Regulation HI- 
of 1793. • 

Third, But no part of the two preceding clauses is to be construed to em- 
power the courts to adjudge any person not being the original grantee, entitled 
to hold exempt from the pay of revenue, land now subject to the payment of 
Vovenue, under a grant made pi'ovious to the Company’s accession to the deuminy, 
the writing for which may expressly specify it to have been given for the life of 
the grantee only, or, supposing no such specification to have been made in the 
writing, or the writing not to be forthcoming, or no writing to have been execut- 
ed, where the grant, from the nature and denomination of it, sh,all be proved to 
be a life tenure only, according to the ancient usiages of the country. 

Fourth, Nor to entitle the heirs of any person now holding land exempt 
from the payment of public revenue under a grant made previous to the dewanny^ 
to succeed to and hold such land exempt from the payment of revenue upon the 
demise of the present possessor, where the writing for such gru-nt may expressly 
specify it to have been given for the life of the grantee only, or, supposing no 
such specification to have been made in the writing, or the writing not to be 
forthcoming, or no writing to have been executed, where from the nature and 
denomination of the grant, it shall be proved to be a life tenure only, according 
to the ancient usages of the country. Nor to entitle the heir to any such person 
to hold the lands exempt from the payment of revenue after Lis demise^i suppos- 
ing the Touting for the grant not to specify whether it was to be considered 
hereditary or otherwise, unless it shall h-a proved to the satisfaction of the court, 
that the grant, from the nature and denomination of it, is licrsditary according 
to the ancient usages of the country. But upon the demise of the present 
possessor of any such grant, which may be adjudged not hereditary under this 
^clause, if it shall appear that one or more successions, in virtue of whatever right, 
shall have taken place before the date of the dewauny, the land shall not be sub- 
jected to the payment of revenue under the decree, without the sanction of the 
Governor-General in Council, to whom a copy of the proceedings and decree of 
the court is to be transmitted, and to whom is reserved a power of declaring the 
lands subject to tbe payment of revenue or not, as may appear to him proper. 

Fifth, The present possessors of lands now exempt from the payment of 
^tenue, under such life-grants made previous to the dmvanny, and declared by'" 
the preceditig clause not to be hereditary, are prohibited from selling, or other- 
81 
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wise transferrin]^ them, or mortgaging thoVerenue of them for ft longer period 
th&n their own lives, and all sncli transfers and mortgages are declared illegal and 
void. It is to be understood, however, that if any such life grants shall have 
been confirmed as hereditary tenures by Government, or by the officers of Gpv^ 
emment empowered so to confirm them^they are not to be liable to the payment 
of revenue on the death of the present possessor, and are to be excepted from tbe 
other rules contained in this and the jjreceding clause. If doubts shall arise in 
any coujjt as to the competency of the authority of any officer of Government to 
confirm any such life grant as hereditary, tbe esurt is to suspend its judgment, 
and report the circumstances to the Governor- General in Council, to whom a 
power is reserved of determining finally whether such officer possessed competent 
authority to confirm* the grant as hereditaiy or not ; and the court, upon reviving 
the determination of the Governor- General in Council, is to decide accordingly. 

» 3. First. All grants for holding* lan^ exempt from the payment of revenue, 

which may have been made since the 12th August 1765, and previons to the 1st 
December 1790, coiTesponding with the IStli' Auj^hun 1197 Bengal era, the 10th 
Aughun 1198 Fussily, the IBtli Aiighun 1198 Willaity, by any other authority 
than that of Government, and vfliich may not have been confirmed by Govern- 
ment, or by any officer empowered to confirm them, are declared invalid. 

Second. If doubts shall be entertained by any court as to the competency 
of the authority of any ofticer to confirm any sueffi grant, the coui*t is to suspend, 
its j^udgment, and report the circumstances of the case to the Governor-General 
in Council, to whom a power is reseiwed of determining finally whether the officer 
possessed competent authority to confirm the grant, or otherwise ; and the court,' 
upon receiving the determination of the Governor-General in Council, shall 
decide according^. . ^ 

Third. The rule contained in clause first, is not to be considered, to extend 
to authorize the subjecting to the payment of revenue, land held exempt from 
the payment of it under grants irfade previous to the commencement of tbe Ben- 
gal year 11 78, .or Fussily or Willaity year 1179, (according as the land may be 
situated in Bengal, Behar, or Orissa,) under the signature of the chiefs of the 
late provincial councils, and the seals of those councils, agreeably to an authority 
vested in them by Government for granting land to bo held exempt from the 
payment of revenue, the annual produce of which did not exceed one hundred 
rupees. . * 

Fourth. Nor to authorize the subjecting to the payment of revenue, any 
land, the grants for which, whether for the life of the grantee, or otherwise, were 
made previons to the commencement of Bengal year 1178, or the Fussilly or 
Willaity Year 1179, (according as the land may be situated in Bengal, Behar, or 
Orissa,) Vhere the quantity of land granted shall not exceed ten heeghms, and the 
piroduce of it js bond fide appropriated as an endowment on temples, or to the 
maintenance of Bfahmiiis, or other religious or charitable purposes. The rule in 
^is clause is declared to extend also to all grants of land whatever not exceed* 
ing ten heeghas, made previous to the dewanny^ the produce of which nmy be now 
so appropriated. ^ 

i. Ibis regulation, as far as ;regards lands alienated previous to the 
December 1790, respects only tbe question whether they are liable to the pay- 
ment of revenue or otherwise. Every dispute or claim regarding the proprietary 
wght in lands alienated previous to that date, ^ud which, in oonformty to thm 
regtuatio^, m^y bocome subject to the payment of revenue, is to be cctoside^ 
as a letter a private nature to be determined by the courts of dmtHmwy 
any dispute or claim arising respecting it, between tl*h, 
: liaatee and the grantor, or their respective heisn, or aaocessom, ^ 
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or tho present possessors, until dispossessed by a decree of tbe dewamy adtiwlut, 
are to be considered as the proprietors of tba lands, with the same right of pro- 
perty therein as is declared to be vested in proprietors of estates or dependant 
talooksy (according as the land may exceed or be less than one hundred beeghas^ 
as specified in Sections 6, 7, and 2 1,) subject to the payment of revenue, and they 
are to execute engagements for the revenue with which their lands may bo 
declared chargeable, either to Governmenii, or to the proprietor, or farmer of the 
estate in which the lands may ’bo situated, or to the officer of Go^j^rnment, 
{according as the revenue of the estate in which the land may be situated may 
be payable by the proprietor or a farmer, or collected under the rules for 

the settlement. If by the decision of the dewanny adawlut^ the 

proprietary right in the land shall be’transferred, the porsoji succeeding thereto, 
is in like manner to be responsible for the payment of the revenue assessed or 
chargeable thereon. . * * • 

(See Se. 15, 18 of Reg. VII of 1822). . 

5. By continuing the proprietary right in the land to the grantee or posses- 

sor in the cases specified in the preceding section, instead of dispossessing him of 
the land altogether, agreeably to former usage, and assessing the land in the mode 
proscribed^ in the two following sections, a liberal provision will bo left to him. 
Where the* grant may have been made before the Bengal year 1178, or the Fussily 
or Willaity year 1179, the proprietor will hold his land, as an estate paying a 
fixed revenue of only half the amount assessed on other walguzaree lands in the 
country ; and where the grant may have been made subsequent to the above- 
mentioned periods, he will hold the land as subject to the payment of the same 
revenue as other lands assessed with revenue under the rules for the decennial 
settlement as hereafter directed. * * 

6. The revenue assessable under Section 9, on land not exceeding one 
hundred heeghas of the measurement that may prevail in the pergunnah wherein 
it may be situated, and whether lying in one village, or two, or more villages, 
and that may have been alienated by any one grant, made provious to the 1st 
December 1790, and which may be adjudged or become liable to the payment of 
revenue, shall belong to the person responsible for tho discliargo of the revenue 
of the estate or dependant talook in which the land may be situated, notwith- 
standing any thing said in Section 8, Regulation 1 of 1793 ; and he shall not biS 
liable to the payment of any additional revenue, on account of ihd assessment 
which may be chargeable on such Irfnds, during the continuance of the engage- 
ment under which he may pay the revenue of such estate, or dependant taloohf 
ivhen the land may bo so adjudged liable to the payment of revenue. If tho 
estate or dependant talook shall be held khas when the lands are deexeed liable 
to the payment of revenue, the amount is to be collected by, and paid to whom- 
soever the rents and revenue of the esEate or talook may be pa^blte, until a set- 
tlement shall be concluded for the revenue of it, either with l!he proprietor, or a 
farmer. The land which may be so adjudged subject to the payment of revenue, 
is to be considered as a dependant talook. 

7. The revenue assessable under Section 8, on land exceeding one bandr^ ’ 

heeghas of the measuremient that m|iy |)revjfil in the pergunnah whereia it may 
be situated, and whether lying in one village, or two, or more villages, and \ 

ted by any one grant made previdus to the Ist December 1790, and whidh 

be adjudged or become liable to the payment of revenue, is declared to 
Government. The lands specified in this section which may be adjudged. 
to the payment of revenue, are to be considered as independent kdooks. . | 

8^ Fwst. The amount ci the revenue payable from ii;he leads spebi^ m^ 
7t w to be adjusted according to ttm folding rules. 
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Secoml If the grant shall have bhen made previous to the Bengal year 
1178, or the Fussily or Willaity 117|), {according as the lands may be situated in 
Bengal, Behar, or Orissa,) the revenue to bo paid to Government shall be equal 
to one-half of the annual produce of the land, calculating according to the rates 
at which other lands in the pergvnnafi, of a similar description may be assessed. 
If any part of the land shall bo uncultivated, the proprietor is to bo required to 
bring it into cultivation,, and to pay such russud or progressive inci*ease, to be 
regulate^ with a reference to the reduced rate of the assessment on the cultivated 
land, as the Board of Revenue, wdth tho •sanction of Llie Govern or- General in 
Council, may deem reasonable. The produce of the land shall bo ascertained by 
a survey and measurement, one-half of the expense attending which is to be 
defrayed by the proprietor, in the event^of his agreeing to the jumma required 
of him, and the other moiety by Government ; or, by such other inode of investi- 
gation as the collector, with tho sartctioi;! of the Board of Revenue, may judge 
advisable. If the proprietor shall refuse to agree to the assessment, the lands 
are to be let in farm or held khas, under the ‘rules prescribed in Regulation VIll 
of 1793. If the proprietor shall agree to pay the revenue that may be required of 
him, the amount shall not be lillble to any van’ation in future ; but he, and liis 
heirs and successors, shall hold the lands at such fixed revenue for ever. 

Third. If tho grant shall have been made subsequent to the Bengal year 
1178, or the Fussily or Willaity year 1179, (according as the lauds may bo 
situated in Bengal, Behar, or Orissa,) the revenue or jam^na to be paid to 
Government from the land, shall bo assessed agreeably to tbc rules prescribed in 
Begalation YIIl of 1793, for forming the settlement of estates paying revenue to 
Government, and tho produce shall be ascertained and tho expense of the investi- 
gation defrayed, in the manjier specified with regard to tho lands in the prece- 
ding clause. If the proprietor shall refuse to agree to the assessment, the lands 
are to be let in farm or hold hha$ under the x’uJes for the decennial settlement. 
If the proprietor shall agree to pay tho revenue that may be required of him, tho 
amount shall net be liable to any variation in futuie ; but he, and his hoirs and 
successors, shall hold the land at such fixed revenue for ever, 
fieo 8 B. L. R., 197 ; B. L. R.,»Sp. Vol. 175. 

9. The niles in the preceding section are to be held applicable to the lands 
specified in Section 6, with this difference, that the proprietor, farmer, dependant 
falM&dar, or*oiiicer of Government, to whom the revenue ma5’' bo payable, shall 
ascertain the produce of the land without subjecting the grantee to any expence ; 
and submit the accounts of it to the collector, who shall fix the revenue to be 
paid from tho lands in perpetuity, reporting the amount for the confirmation of 
the Boai'<]bof Revenue, who are empowered, in cases in which it shall appear to 
them proper, to increase or reduce the amount. If the proprietor shall agree to 
pay the revenue tequired of him, he and Bis heirs and successors shall hold th© 
lands as a depend^kit ialuhj subject to the paymont of such fixed revenue for ever. 

10. All grants for holding land exempt from the payment of revenue, 
whether exceeding or under one hundred heeghas, that have been made since the 
1st December 1 790, or that may be hereafter made, by any other authority than 
that of the Governor- General in Couiicil, are declared null and void, and no 
length of possession shall be hereafter conSidered to give validity to any such 
grant, either with regard to the property in tho soil, or the rents of it. And 
every pei^on v^ho now possesses, or may succeed to the proprietary right in any 

or dependant taluks or who now holds, or may hereafter hold any estate 
dependant taluk in farm of Government, or of .the proprietor, or any other 
and eveiy officer of Government appointed to make the collections from 
iny^estate or talook held hhas^ isr authorized and required to collect the* i;ents from 
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such lands at the rates of the pergunnah, and to dispossess the grantee of the pro- 
prietary riglit in the land, and to re-annex it tb the estate or talook in which it 
may be situated, without making previous application to a court of judicature, or 
sending previous or subsequent notice of the dispossession or annexation to any 
ofl&cer of Government ; nor shall any ouch proprietor, farmer, or dependant 
taUMar, be liable to an increase of assesement on account of such grants whicli 
he may resume and annul, during tlie iem» of the engagements that he may be 
under for the payment of the reVenuo of such estate or talook when the giant may 
bo so resumed and annulled. Tho’manlLgers of the estates of disqualified pro- 
prietors, and of joint undivided estates, are authorized and required to exercise, 
on behalf of the proprietors, the powers vested in proprietors by this section.* 

Ik Proprietors, or farmers of land, or dependant talukdars, who may deem 
themselves entitled to the revenue of any land of the desenpiion of that specified 
in Section 6 situated in their respective estates, farms, or ialooks, are to institute 
a suit for the recovery of it in the court of dswanmj adawhit. Any proprietor, or 
farmer of land, or dependant talukdar or other person, subjecting such lands to the 
payment of revenue, without having previously^ obtained a judicial decree for that 
purpose, shall be liable to bo sued for damages by the parties injured- Where 
estates or dependant taluks may be held khas, the right of suing for the recovery 
of the revenue from the lands specified in Section 6, is to be considered as vested 
in the party to whom the collections from the estate or taluk may be payable. 
If the estate or talook be held khas by Government, the tehsildar or other officer 
is to sue for the revenue chargeable on such lands in the room of tho proprietor, 
but under the directions of the collector. 

12, 13, 14. [Repealed by Beg, II of 1819.] 

16. The collectors of the revenue are to defend ^ill suits that may be insti* 

tuted against Government, by any individual claiming a right to hold lands 
exempt from the payment of public revenue ; aijd such suits, and the suits which 
tho Board of Revenue may direct the collector to institute, are to be defended 
and prosecuted by the vakeel of Government under the instructions of the collec- 
tor; and in the event of Government being cast, either wholly or in part, or, if 
the collector shall be dissatisfied with the decrefi in any respect, all the rules 
contained in Section 30, Regulation XIY of 1793, and the other sections in that 
regulation, respecting decisions given against a collecU)r in any zillah court, in 
suits instituted against him by any proprietor or faimer of land, fbr sums of 
money demanded or actually received by him as arrears of revenue, are to be 
held applicable to such decree, with this difference, that the suit, from the com- 
mencement of it, is to be defended or earned on at the expense of Government, 
and in tho event of the Board of Revenue not deeming it proper ta orior an 
appeal against the decision of the zillah coui’t to be preferred to "the provincial 
court of appeal, or against the decision ol the provincial coifrt to the Suddeif 
Dewanny Adawlut, in the event of their ordering the cause tolje appealed to the 
provincial court, and of its being given against them therein, they are to report 
their reasons in both cases for not preferring tho appeal to the Goveinor- General 
in Council, who will direct the cause to be appealed or not, in either case, as may 
appear to him proper. • 

, 16. [Repealed by Reg. II of m9,] 

17. If it shall appear to py court of judicature during the course of a trial,, 
that a grant for land to be held exempt from the payment of revenue, dated priqir 
to the 1st December 1790, has been forged, or that the name of the origiiill 
grantee has been erased, and any other name substituted, or that any name no^ 


* Xtepesled by s, 28 of Act X of 1859. 
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m the original grant has been inserted, or tliat the denomination of the tenure 
in the original gmnt has been erased or altered, or that the date of the grant 
has been changed, or that the grant has been antedated, the grant shall be ad- 
judged null and void, as far as regards the exemption of the land from the pay- 
ment of revenue, and the land shall be subjected to the payment of revenue 
accordingly. 

18. [Bepealed hy Act XVI of ISW.] 

1D.<^ [Repealed hy Beg. IT of 1819.] 

20- Grants of land, which from *fche Ifermo of the grant, or the nature of 
the tenure, are hereditary, and are declared valid by this Regulation, or which 
have been or may be confirmed by the British Government, or any of its officers 
possessing competent authority to confirm them, are declared transferable by 
gift, sale, or otherwise ; and all persons succeeding to such grants by whatever 
mode, are required to register their names in the office of the collector within 
six months after they may succeed to the grant. But all such purchases are 
to be considered as made at the risk of the purchaser, and in the event of the 
grant not proving to bo hereditary^ or not to have been made or confirmed by the 
British Government, or its officers possessing competent authority, the transfer 
is not to preclude the land from being subjected to the paymsnt of revenue under 
this Regulation. * 

21, 22. [Bepealed hy Act VII of 1876, R. 0.] 

[Repealed hy Act VIII of 1868.] 

24. All persons actually bolding lands exempt from the payment of public 
revenue, whether exceeding or under one hundred heeghas^ in virtue of g^nts 
made previous to the 1st December 1790, and whether made or confirmed by 
tho Government of the country for the time being, or any other authority, sliall 
fee allowed one year from the date of the publication prescribed in the following 
section, to register the required particulars respecting their grants in tho office 
of the collector of the revenue of the zillah in which the lauds may be situated. 

25, To prevent any pleas being hereafter urged of ignorance of tho rule 
contained in the preceding section, tho collector of each zillah, upon the i*&ceipt 
of this Regulation, is to cause the following publication, which shall be written 
in the Bengal and Persian languages in Bengal and Orissa, and in the Persian 
language and the Hindustani language and Nagri character in Behar, and 
attested wilh their official seals and signatures, to be fixed tip in the principal 
eutcherree of every proprietor and farmer •of land in the zillah paying revenue 
immediately to Government, and of every native collector in lands held hha$ hy 
Government ; and, where the estate of any proprietor with whom a settlement 
may haves been concluded, or the farm of any farmer, or lands held lehas^ shall 
consist of two or more whole pergunnahs^ or portions of pergwanahs, he shall cause 
the publication fb be fixed up in the f)riirtjipal catcherree in each pergunnah^ or 
portion of pergumah^ comprised in snob estate, farm, or khas lands, and take fk 
Receipt, specifying the date on which the publication may be fixed up, from such 
proprietor, farmer, or native officer, who shall respectively be held responsihle for 

, the paper remaining so affixed for one year from the date of it. 

“ In conformity to Regulation KIX of 1793, every person being actually iu 
|K;^ssiQn of hermoofer, hishunpereet, or other Ihnd, now exempt from the paym^t 
; Cffi revenue^ in the estate of — , or the farm of — s— , or the hhas lands under 
; ch^’ge of , whether exceeding or ntider one hundred heeghas of the 
of the pergmmaA in which the land may bo situated, and whether 
Or lying in one village, or two, or more yillages, and which may be 
of my grant made previous to the 1st December 1790, corre* 
with the iSlfiAn^ 1197, Bengal ere, the 10th Aughun, 1196, Fussily^ 
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the 18th Aughirn, 1198, Willaity, and "i^hother made or confirmed hj the Govern- 
ment of the oouiitiy for the time being, or its^officers, or any other authority, are 
required to register the following particulars respecting such lands in the office 
of the collecto of the zillah^ before the expiration of one year from the date of 
this publication. If any holders of sucji grants, shall not so register their 
grants either in persons, or by mkeel, with a vakahUnaTnah^ attested by two oredi*' 
ble witnesses, and given for the express pi:^pose of registering the grant, the 
lands will be considei'ed liable to the payment of revenue in the same manner as 
if they had been adjudged to be so by final d.ecree of a court of judicature. 
Persons having claims only to hold land exempt from the payment of revenue, 
but who do not now hold the lauds exempt from the payment of revenue, are not 
to rog^ter the land so claimed by them. 

Denomination of the grant whether bishunpereetf hermooter^ or other tenure. 

Kamo of the grantor. ^ ‘ , 

Name of the original grantee. 

Name of the present possessor, and, if he bo not the original grantee, his 
relationship to him, and whether he succeeded to the land hereditarily, or by 
purchase, or what other mode. 

Date of the deed, if the grant be in writing, and if not, the date on which 
the grant was made. 

The name or names of the village or villages comprised in the grant, or in 
which the land may be situated. 

The measurement of each village, or the villages, or the land included in 
the grant. 

The pergunnah or pergumahs in which the lands may be situated. 

A copy of the original grant or other writings under which the land may- 
be held.” 

26. If any person in possession of any such grant of land now held exempt 
from the payment of revenue, shall omit to register it by the time prescribed 
in the publication, together with as accurate a detail of the particulars thereby 
required as he may bo able to furnish, the land included in the grant, shall by 
such omission, become subject to the payment of .revenue, in the same manner 
as if it had been adjudged liable to the payment of revenue by a final decree 
of a court of judicature, and the collector, if the laud shall exceed one hundred 
heeghas, shall proceed to assess the lands accordingly ;*and if it shall be under 
one hundred beeghas, the party to whom the revenue of the land may be payable 
under seetion 6, is empowered to* assess the lands as therein directed. The 
Governor- General in Council, however, reserves to himself the power of admit** 
ting any grant upon the register aftet the expiration of the prescribed«time, 
in the e'^ent of the possessor of the land showing good and sufficient cause 
to his satisfaction for not having registpred it within the limj^d peri^, and 
the Board of Revenue are to report to the Governor- General ^n Council eveiy 
case in which persons who may have omitted to register their grants as required*, 
may appear to them entitled to have tlleir grants admitted upon the register. 

27. After the expiration of the period limited for registering grants, idl 
grants not registered within the prescribed time, and which may not bo stib* ' 
seqtiently admitted on the register by the Governor- General in Cbimcii;, a^.! 
declared invalid as far as regards the exemption from the payment of reve^W 
and the land shall be assessed with revenue as directed in Section 26. 

28. It is expressly declared, however, that the registiy of grants 

this regulation, is not to be considered as an admission of the ^ht of 'iH. 
person in whose name they may be registered, to the property in the soil, or 
of his title»to hold the lands exempt from the payment of revenue. Any person 
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will bo at liberty to suo him in the dewanrh/ adawlut for the former, ami lie will 
be liable to be sued for the recovery of the latter, by thd collector, with the 
sanction of the Board of Revenue, in the event of it appearing to that Board 
that the lands are liable to the payment of revenue. 

29-34. [EepeaUd hy Act VII of Jl876 B. G,] 

35, Upon the arrival of the period when the separation is to be carried 
into effect, the collector of the zUlah "^om which the separation may bo directed 
to be made, is to transmit to the judge of the dmoanny adawlnt of his zillak^ 
and als($Ho the provincial court of appeal of tlie division, copies of the entries 
in the last periodical register, and register of intermediate resumptions, 
which may relate to the grants to bo separated from his zillah; and the collec- 
tor to whose zillah the annexation may* be made, is to transmit copies^of the 
abovementioned entries (with which he is directed to be furnished in tne pre- 
ceding section) to thfe judge of the and to the provincial court of appeal 

of the division in which it may be included. Immediately upon the receipt of 
these papers, the courts from the jurisdiction of which the separations may be 
made, are to transmit the papers in Die causes depending before them, which, 
in consequence of the separation, may become cognizable in any other provincial 
court of appeal, or zillah court, to such court, and to cause notification thereof 
to be communicated to tbe parties in writing. * 

36-44. [Repealed hy Act till of 1876 B. 0.] 

45, 46. [Repealed hy Act XT I of 1876]. 

47. All the rules in this regulation respecting lands now held, or that may 
be claimed to be beld, exempt from the payment of revenue, under life grants 
made previous to the date of the Company’s accession to the dewanny^ are to be 
considered equally applicable to grants made previous to that date for a term 
only, 

48. No part of this regulation is to bo considered to annul any grants for 
bolding land exenfpt from the paj^meut of revenue, made or confirmed by the 
late superinten^doiits of the bazee-zemin dufter in Bengal, in virtue of the powers 
vested in them. 

49. Nor to extend to ^aghire, aliumgah, mtuldud-maash, ayma^ or other 
grants of land termed hadshahery or royal, and held, or stated to be held, under 
a royal furmann. The rules applicable to such grants are contained in Regulatiou 
XXXVII. ;793. 


A. D. 1793. REGULATION XXXVII. 

• 

A BegulofUon for re-^enacting with modifications^ the rules passed on the 2^rd April 
1788, and subsequent datesy for truing the validity of the titles of person 
holding y or ctaitn mg aright to holdy aUumgahy jaghirOy and other landsy exempt 
from the payment of public revenuey under grants termed Badshahee or Royals 
and for determining lohen certain grants of that description shall he considered 
to have expired ; and for fixing the amount of the public Revenue to he assessed 
upon the lands, the grants for which may expire, or be adjudged invalid,* 

By tb© ancient law of the country, the rflling power is entitled to a certain 
^roportiou of the produce of every heegaJh of land,^ unless it transfers its right 
th^to for a term, or in perpetuity. As a necessary consequence of this law, 
'©very grantor alienation of Government’s proportion of the produce of lands with- 

. • Jpeolar^ to apply to the whole of the liower Frovinces except the Boheduled Districts, 

vAut Xr of 1874. ^ - 
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out its sanction, was considered nuirand void. Had the validity of sach grants 
or alienations been admitted, it is obvious that the public revenue would have 
been liable to gradual diminution. Under the native Government, grants were 
occasionally made of the Government’s share of the produce of lands for the sup- 
port of the families of persons who had performed public services, for religious 
or charitable purposes, for maintaining troops, and for other services. The 
British Govornmefit continued to the gmnjiees or their heirs, such of these grants 
as were hereditary, and were made before the date of the Company’s aj^ssion to 
the dmanny, provided the grantCbs or^their beii’S had obtained possession pre- 
vious to that date ; but those grtints which were for life only, have been invaria- ' 
bly considered as resumable on the death of the grantees. The complete regis- 
ter of^hose grants having been formed on the Company’s accession to tho dewan- 
ny, or subsequent to that period, many persons liave retained possession of 
lands under fabricated or antedated grants, or have succoeddd to life grants uu 
the demise of the original grantee, or former possessor, without the sanction of 
Government. The Governor- Gcnenil in Council, deeming it incumbent on him 
to resume tho public dues from lands held under invalid tenures, as well as the 
revenue of all lands the grants for which might expire, and as the proprietors 
of estates wore not entitled to collect such of the public dues from tho lands 
included in their estates, as Government had judged it advisable to trans- 
fer to individuals, or to resume those which had been alienated or were 
appropriated without authority, tho amount of tho revenue of the lands having 
in both cases been excluded from the assets on which the settlement was to bo 
concluded, it was made a rule at the time of forming tho deoennial settlement, 
and which has been re-enacted by Section 34, Regulation VIII, 1793, that tho 
jumma assessed upon tho estates of individuals, >fas to be considorod ** as ex- 
clusive and independent of all existiAg lahheraje lands, whether exempted from 
the kheraje or public revenue, with or without due authority and by the third 
clause of the seventh article of the proclamation contained in Regalatioii 1, 1793, 
which specifies the conditions under which Government declared tlio decennial 
settlement permanent, it is expressly stipulated, “ that the Governor- General 
in Council will impose such assessment as he may deem equitable on all lands at 
present alienated and paying no public revenue, which have been or may bo 
pioved to be held under^ illegal or invalid titles.” The Governor- General in 
Council, however, at the same time that he is desirous of recovering, tho public 
dues from lands held under invfilid tenures, is equally solicitous that persons 
holding lands under grants that are declared valid, should be secured in the quiet 
possession and enjoyment of them. With this view, and to obviate all injustice, 
or extortion, in the enquiry into the titles of persons possessing lands under sueh 
gmnts, he has resolved that all claims of the public for the rosumptidh of such 
grants, (provided tho grantees or perso?»s in possession register^ their grants as 
required in this regulation,) shall be tried in the courts ofajudicature, that no 
mioh grants may be resumed until the^title of the grantee or present possessor 
shall have been adjudged invalid tfy a final judicial decree. Upon the above 
grounds, and with a view to facilitate the resumption of invalid grants, as well 
as to prevent any grants being hereafter piade without the authority of Govern-^,, 
men^ and further, that Goverument and its officers may at all times have in 
their possession a correct register of the lands in tho several etllafes, 
exemnt from the payment of ifevenue*under badshahee grants, the foUowiivg 
con taming the rules passed on'tbe 23rd April 1788, and subsequent dates 
modiEcationa, have been enacted. , 

2. AUvmrfoh^ jaghire, ayim^ m'liAdndmamh, or other grante,' for 

liolding land exempt from the payment of revenue, made previous to tho 
82 
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August 1765, the date of the Company’s accesEuon to the dewamy, shall be 
deemed Talid, provided the grantee, f ctually and bond fide, obtained possession of 
the land so granted previous to that date, and the grant shall not have been sub^ 
sequently resumed by the officer's or the orders of Govoi'nment. If it shall be 
proved to the satisfaction of the court, that the gmiitee did not obtain possession 
of the land so granted previous to the 12th August 1765, or that ho did obtain 
possession of it prior tp that date, «but that it has been siilbe resumed by the 
officers o^ the orders of Government, the grant shall not be deemed valid. 

Second. In the event, however, of a (dairn being preferred by any person to 
hold land exempt from the payment of revenue, under a badshahee grant made 
previous to the date of the Company’s accession to the dewanny, and on it being 
proved to the satisfaction of the court in which the suit may bo instituted i|» the 
first instance, or to which it may be appealed) that the grantee held the land 
exempt from the paydient of revenue prfevioiis to that date, but that it was sub- 
jected to the payment of revenue posterior thereto by an officer of Government, 
and the court shall entertain doubts as to the*competency of such officer, under 
the powers vested in him, to resume the gi*ant and subject the lands to the pay- 
ment of revenue, the court shall su^jend its judgment, and report the circumstan- 
•oes to the Qoveraor- General in Council, to whom a power is reserved of deter- 
mining whether such officer was or was not competent to resume the grant ; and 
upon receiving the dctei’mination of the Governor- General in Council, the court is 
to decide accordingly. No sucli claim, however, to hold exempt from the payment 
of revenue, land that may liavo been subjected to the payment of revenue for 
the twelve 3 'ears preceding the date on wliich the claim may bo instituted, shall 
be heard by any sillak or city court, unless the claimant can show good and suffi- 
cient cause for not having preferred the claim to a competent authority within the 
twelve years, and proceeded in it, as required by Section 14, Regulation III 
of 1793. 

Third. But no part of the* two preceding clauses, is to be construed to 
empower the ccwirtff to adjudge any person not being the original grantee, en- 
titled to hold land paying revenue to Government, exempt from the payment of 
revenue, under a or other grant made previous to the Company’s acces- 

sion to the dewanny, where the grant may expressly specify it to have been given 
for the life of the grantee only, or, supposing no such specification to have been 
made in th^ grant, or the grant not to be forthcoming, where 4ihe grant, from the 
nature and denomination of it, shall be proved to be a life tenure only, according 
to tbe ancient usages of the country. 

Fourth. Nor to entitle the heirs of any person now holding lands exempt 
from the payment of public revenue under a jaghire, or other badshahee life grant, 
made previous to the de\van7iy^ to succeed to, and hold such land exoiiipt from 
the payment of ^revenue upon the •demise of the present possessor, where the 
' grant may expressly specify it to have been given for the life of the grantee only, 
or, supposing no such specification to have been made in the grant, or the granjb 
not to be fortljcoming, where from the nature and denomination of the grant it 
shall be proved to be a life tenure ouly, according to the ancient usages of the 
country, ^ 

Fifth. The present possessors of landst now exempt from the payment of 
revenue under such or other life gmnts made previous to the dmanny^ 
and declared by the preceding clause nof to be Bereditary, are prohibited from 
selling, or otherwise transferring them, or mortgaging the revenue of the lands 
'Z* ^ period than their own lives, and all such transfers and mortgages 

'^hwh been or may l>e made, are declared illegal and void. 

, 3. First AH hadsh^tkee grants for holding land exempt froAi the pay« 
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mont of revenue, which may have been made since the 12th August 1765, by 
any other authority than that of Government, and which may not have been 
confirmed by Government, or by any oflicer empowered to coufirm them, are 
declared invalid. 

Second. If doubts shall -be entertained by any court as to the competency 
of the authority of any officer to confirm any such grant, the court is to suspend 
its judgment, and report the circumstances of the case to the Governor- General 
in Council, to whom a poweif is reserved of determining finally wjjjther the 
officer possessed competent authAity confirm the grant, or otherwise ; and 
the court, upon receiving the determination of the Governor-General in Council, 
shall decide accordingly. 

4# It is to be understood that thffe Regulation respects only the Government 
proportion of the revenue arising from lands held or claimed to bo held under 
badshahee giants, and whether Governirfent is entitled to r’esume or retain suah 
revenue or otherwise. Every dispute or claim regarding the zemindaree or 
proprietary right in lands included in any grant, is to bo considered as a matter 
of a private nature between the contending parties, and is to be determined in 
the dewanfiy adawlut. * 

6. When a jaghire or other life gi’ant shall escheat to Government, the 
collector is immediately to attach the revenue of the lands, and report the 
circumstance to the Board of Revenue, who are to obtain the orders of the 
Governor- General in Council, regarding the resumption of the grant. 

6. When any badshahee grant shall bo resumed, or expire, or escheat 
to Government, the revenue to bo paid to Government from the lands included 
in it shall be assessed and the settlement made in perpetuity, agreeably to the 
rules for the decennial settlement contained in Regulation VI II of 1793, with 
the person possessing the zemindaree or proprietary right in the lands, whoever 
he may be. If the proprietor shall refuse to pay the juntmia demanded of him, 
the lands shall be hold khas^ or let in farm, as directed in tliat jSegulation. 

1 B. L. R., P. C,, 44 ; 8 Moore’s I. A. 600 ; I. L. E., 1 Oal., 391. * 

7, 8, 9. [Jlejpealed by Reg. II of 1819.] • 

10. Any person having a clakn to hold lands paying revenue, exempt from 
the payment of revenue under a badshahee grant, piust institute his claim 
against Govemmeift, who alone can bo the defendant in such 4Buit8, in the 
deujanny adawlut of the zillah, in the same manner as in cases where individuals 
may claim a right to hold lands paying revenue, exempt from the payment of 
revenue under grants not of the description of those termed badshahee^ in virtue 
of Regulation XIX of 1793! The collectors of the revenue are to defend all 
such suits as may be instituted against Government, and such suits* and the 
suits which the Board of Revenue may direct the collector institute, are to 
be defended or prosecuted by the of Government, under the instructions 

of the collector ; and in the event pf Government being cast, either wholly or 
in part, or, if the collector shall be dissatisfied with the decree in any respect, 
all the rules contained in section 30,* Regulation XIV of 1793, and the oth^r 
sections in that Regulation, respecting decisions given against a collector in any' 
tBillah court, in suits instituted against him by any proprietor or farmer of land^ 
for sums of money demanded* or actually received by, him as arrears of revenun^ 
are to be held applicable to such decree, with this di^ereuoe, that thd suit, ; 
from the commencement of it, is to be defended or carried on at the enpmiise ^ 
d Government, and in the event of the Board of Revenue not deeming li 

* Repoalod by Act XVI of 1874. , 
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proper to order an appeal from the decision of the ziMah court to be j^eferred 
to the provincial court of appeal^ or from the decision of the provincial court 
to the Sadder Dewanny Adawlut, in the event of their ordering the caase to 
* be appealed to the provincial court, and of its being given against them therein, 
they are to report their reasons in both ^sases for not preferring the appeal, to 
the Governor-General in Council, who will direct the cause to be appealed or 
not in either case as may appear to hi^i proper. 

11. ^Ee'pealed by Beg, II of 1819.] 

12. If it shall appear to any court of^ndidhtnre during the course of a tiial, 

that a grant has been forged, or that the name of the original grantee has been 
erased, and any other name substituted, or that any name not in the original 
grant has been inserted, or that the denomfhation^ or the terms of tlio tenure in 
the original grant, have been erased or altered, or that the date of the grant has 
b^en changed, or that the grant has bden antedated, the grant shall be adjudged 
null and.yoid. " . 

13. [Repealed Act XV of 1874.] 

14. [Repealed by Beg. II of 1819.] 

15. AUumgahi ayma^ and •M%tddudmamh grants, are to bo considered as 
hereditary tenures. These and other grants which from the terms or nature of 
them may bo hereditary, and are declared valid by this Regulation, or which liavo 
been or may be confirmed by the British Government, or any of its officers 
possessing competent authority to confirm them, are declared transferable by 
gift, sale, or otherwise, and all persons succeeding to such grants by whatever 
mode, are required to register their names in the office of the collector, within six 
mouths after they may succeed to the grant. But all such purchases are to be 
considered as made at the risk of the purchaser, and in the event of the grant not 
proving to bo hereditary, or not to have been made or confirmed by the British 
Government, or itj officers possessing competent authority, the transfer is not to 
preclude the land from being subjected to the payment of revenue under this 
Regulation. Jaghtres are to be considered as life tenures only, and with all other 
life tenures, are to expii'e with the life of the grantee, unless otherwise expressed 
in the grant. 

1. L, B., 3 Cal., 210 ; 6 B. L. B., 652 ; 5 fi. L. 2U, 529 ; 1. L. B., 5 Cal., 388 ; 740 ; I. L. 
E., 3 Bom, 186; I. L. E., 9 Cal., 187 ; 18 W. B. P. C., 821 ; 2 N. W. P., 284 j 6 Sel. Bep. 204 ; 
W. E. Sp. 89 i 249 ; 7 W. B., 178 ; 10 W. R., 256. 

16. 17, 18. [Repealed by Act VII of 1876, B. C.] 

19. All persons actually holding lands exempt from the payment of the 
public revenue, under hadshahee grants, and whether made or confirmed by the 
Government of the country for the time being, or by whatever authority, shall 
be allowed one year from the date of the publicatiou prescribed in the^ollowing 
section, to register the required pari)icn^ars respecting their grants in the office 
of the collector of 4he revenue of the zillah in which the lands may be situated. 

20. To prevent any pleas being hpreafter urged of ignorance of the mle 
contained in the preceding section, the collector of each zilWt in which any Jag^ 
hire^ altmrigaki ayma or rrhuddudmaush^ or lands held under sunnuds or grants, 
termed hadsliAhee^ may he situated, upon the receipt of this Eegnlation, is to oausd 
the foUomng publication, which shall be writtin in the Bengal and Persian lan- 
guages, in Bei^land Orissa, and in the Persian language, and the Hindust^i 

; ^^nguagoand Ni^ree character, in Behar, and attested with their official seals and, 
to 1^ fixed up in the principal cutcheree of the holders of grants of the 
4el5ription of those specified in this Regulation, and take a receipt from the hold^ 
M snoh gi^nt. Of the person entrusted with the management of it, specifying tbe 
publication maybe fixed u{i^, and that he will be res&nsibwib^ 

rei^^ming se fox Qimy^ 
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“ In conformity to Regulation 2 E£xVII of 1798, every person being aotnally 

in possession of aUumga1i,jagh%re^ ayma^ mudAudmaush, or other land, now exempt 
from the payment of revenue, and held under badskahee grants, in the zillah of — — , ^ 
whether made or confirmed by the government of the country for the time being, 
or by whatever authority, are required to register the following particulars re- 
specting such grants in the office of the collector of the zillah^ before the expira- 
tion of one year from the date of this publication. If any holders of such grants 
shall not register their gmcts* either in person, or by a vakeel with mvctkalut^ 
namah, attested by two credible wltnes^s, and gi^en for the express purpose of re- 
gistering the grants, the grants will be considered liable to resumption, and the 
lands chargeable with revenue, in the same manner as other lands subject to the 
paymeiat of revenue. Persons leaving claims only to hold land exempt from the 
payment of revenue under such grants, but who do not now hgld the lands exempt- 
ed, are not to register the lands so claimed by them. * 

Denomination of the grant, whether altumgahf jagkirey or other tenixfe. 

By whom granted. 

Kamo of the original grantee. 

Kame of the present possessor, and, if *he bo not the original grantee, his 
relationship to him, and whether he succeeded to the land hereditarily, or by 
purahase, or wbat other mode. 

Date of the grant. 

The name or names of the mohauh or villages, or lands, comprised in the 
grant, or in which tlio land may bo situated. 

The names of the zemindar or other proprietor of the mohauls or villages, or 
lands included in the grant, whether such zemindaree or proprietary right, shall be 
vested in the grantee, or any other pj^rson. • 

The measurement of each mohaul or village, or the land inoluded in the 
grant. . » 

The pergunnah or pergunnahs in which the lands may bo situated. 

A copy of the original grant, and other writings under whJcQ the land may 
bo held.^' 

21. If any person in possession of any such grlint that may be now in force, 
shall omit to register it by the time prescribed in the publication, together with as 
accurate a detail of the particulars thereby required as h« may be able to furnish, 
the grant shall by Such omission becomo subject to resumption, and the lauds 
shall become liable to the payment ef revenue to Government. The Governor- 
General in Council, however, reserves to himself the power of admitting any 
grant upon the register after the expiration of the proscribed time, in the event 
of the possessor showing good and sufficient cause to the satisfaotio{L for not 
having registered it within the limited period ; and the Board of Revenue are to 
report to the Governor- General in Oouneil, dvery case in which {Arsons who may 
have omitted to register their grants as required, may appear fh them entitled to 
have their grants admitted upon the register. 

22. After the expiration of the period limited for registering grants, aU 

grants not registered within the prescribed time, and which may not be subs^ 
quently admitted on the register by the Gewemor- General in Council, are deolal?^ . 
ed foi*feited, and the lands shall borassessed with revenue agreeably to the rnW'l. 
prescribed for the decennial settlement. . ' 

. 23. It is expressly declared, however, that the registry of a grant N 

Regulation, is not to be consideredas a& admission of the right Of tbeperso;£i in wl^^ i 
name it may be registered, to the property in the soil, nor of the validity 

e t. Any person will be at liberty to sue in the demmuii'^ addwto for til#' 
i6r, ^dhe will be liable to^^anedfortheresnmptiou of ^ 
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collector, with the sanction of the Board of Rerenue, in the eyent of it appearing 
to that Board, that the grant is invalid. 

24. [Repealed hy Act VII of 1876, B. 0.1 

25. • [Repealed hy Act XVI of 1874, B. 0.] 

26-29. [Healed by Act VII of 1^76, B, 0.] 

30. Upon the arri\ral of the period when the separation is to be carried 
into effect, the collector of the zillah from which the separation may be directed 
to be mcode, is to transmit to the judge of th& dewanny adawlut of his zillah^ 
and also to the prorincial couH of appeal 5f th4 division, copies of the entries 
in the last periodical register, and register of intermediate occurrences, which 
may relate to the grants to be separated from his zillah ; and the collector to 
whose zillah the annexation may be made, is to transmit copies of the ^tbove- 
mentionod entries (vyjith which he is directed to be furnished in the preceding 
sdbtion) to the judge of the zillah, and to«the provincial court of appeal of the 
division'^ki which the lands may be included. Immediately on the receipt of 
these papers, the courts from the jurisdiction of which the separation may be 
made, are to transmit the papers in the causes depending before them, which 
in consequence of the separation, may become cognizable in any other provincial 
court of appeal, or zillah court, to such court, and to cause notidcatiou thereof 
to be communicated to the parties in writing. * 

31-33. [Repealed hy Act VII of 187G, 2?. 0.] 

34. [Repealed hy Act XVI of 1874.] 

35—41. [Repealed hy Act VII of 1876, B. 0.] 

42. No part of this Regulation is to be considered to extend to lands held, 
or stated to be held, exempt from the payment of public revenue under grants 
not being of the description of those termed hadshahee or roj^al. The rules 
applicable to such grants are contained in Regulation XIX of 1793. 


REGULATION XXIX of 1814. 

A Regulation for the settlement of certain mahals in the district of Birhhtm, 
usuodly denominated the Ghatwali mahals. Passed on ths 3rd of December 1814. 

1. Whereas the lands held by tbe class ef persons denominated Ghatwals, 
in tbe district of .Birbhum, form a peculiar tenure to which the provisions of the 
existing Regulations are not expressly applicable ; 

and «wnereas every ground exists to believe that, according to the former 
usaj^es and constitution of the country, this class of persons are entitled to hold 
their lands, gene1:ation after generatidn, in perpetuity, subject nevertheless to the 
payment of a fixed and established rent to the zamindar of Birbhum, and to the 
performance of certain duties for the maiolenance of the public peace and sup- 
port of the Police ; 

and whereas the rents payable by those tenants have been recently adjusted 
after a full and minute inquiry made by the proper officers in the Revunue 
Department ; * 

and whereas it is essential to give stability tp the arrangements now estab^ 
,. yie d among the Ghatwals, the following rijles have been adopted, to be in force 
.;^pKnnthe period of their promulgation in the district of Birbhum. 

, - settlement having lately been made on the part of the Government 
we Ghatwaie in the district of Birbhum, it is hereby declared that they and 
aesoendants in perpetuity shall be in possession of •the lands^ 
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so long as they shall respectively pay the revenue at present assessed upon thom, 
and that they shall not be liable to any enhaifoement of rent so long as they shall 
punctually discharge the same and fulfill the other obligations of their tenure. 

3. The ghatwali lands shall be considered, as at present, to form a part of 

the zamindari of Birbhum ; but the rent8^)f Ghatwals shall be paid direct to the 
Assistant Collector stationed at Sari, or to such other public officer as the Board 
of Revenue, with the sanction of the Governor- General in Council, may direct to 
receive the rents. * ^ • 

4. The difference between the amfiunt of the revenue assessed on the Ghat- 
wals and the fixed assessment of revenue in this portion of the zamindari of 
Birbhum payable to Government, shall be paid to the zamindar of Birbhum, and 
his heirs and successors, in perpetuity/ 

5. Should any of the Ghatwals at anytime fail to discharge their stipulated 
rents, it shall be competent for the Governor- General in Council 

to cause the ghatwali tenure gf such defaulter to be sold by pubUtTsale in 
satisfaction of the arrears due from him in like manner, and under the same rules, 
as lands held immediately of Government, or to, make over the tenure of such 
defaulter to any person whom the Governor- General in Council may approve on 
the condition of making good tho ai*rear due ; or 

to transfer it by grants assessed with the same revenue, or with an increased 
or reduced assessment, as to the Government may appear meet ; or 

to dispose of it in such other form and manner as shall be judged by the 
Governor-General in Council proper. 

Should any increase of revenue be obtained from the operation of any arrange- 
ments of the nature above described, such increase shall be paid in conformity to 
the tenor of the preceding article . to the zemindsTIr of Birbhum, bis heirs and 
successors. 

See notes under Section 181 of tho Bengal Tenancy Act, ante^ pp. 379-^84. 


REGULATION II op 1819. 

A Regulation for modifying the provisions contained ii\ the existing Regulations 
regarding the resumpiion of the revenue of lands held free of assessment* imder ille^ 
gal or invalid tenures, and for defining the right of Government to the revenue of 
Lands not included within the limits of estates for which a settUm&n^ has been made* 

1. The rules contained in Regulations XIX and XXXVII of 1793 rel|itivC 
to the resumption of the revenue of lauds held fi^ee of assessment under 
illegal or kivalid tenures and the corresponding provisions enacted in subsequent 
years having been found inadequate to %ecuVe the just rights ftf Government, 
have from time to time been partially repealed or modified. * 

Those rules, however, are still in force within several of the districts sub- 
ordinate to this Presidency, and the Regulations by which tliey have in other 
districts been superseded appear to be in several respects defective. ^ 

It further appears to be necessary, in order to obviate all misapprehension 
on the part of the public officers \)t of individuals, to declare generally the 
right of Government to asseqs all lands which, at the period of the dooeniuial 
settlement, were not included within the limit of an estate for which a settle^ 
mept was concluded with the owners, not being lands for which A distiii^t 
settlement may have been made since the above period, nor lands held iii4e 
of assessment under a valid and legal title ; and at the same time formally io 
reooniLoe alF claim on the part of >$^amment to additional revenue from lauds 
which wore iucluded within the for which a permanent settle**' 
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ment has boon conohidod at tho period when such settlement was so concluded, 
whether on the plea of error or fr3.ud, or on any pretext whatever, savings of 
course mahals expressly excluded from the operation of the settlement. With 
the view therefore of establishing, on proper principles, one uniform course ^ of 
proceeding in resuming the revenue “of lands liable to assessment, so that the 
dues of Government may be secured without infringement of the just rights 
of individuals, the following rules have been enacted to be in force from the 
date of '^Lheir promulgation throughout the provinces immediately subordinate 
to the Presidency of Port William. 

2, [Repealed hy Act No, XVI of 1874.] 

3. First. It is hereby declared and enacted that all lands which at tho 

period of the decennial settlement were not included within the limits H)f any 
pargana, mauza, or other division of estates for which a settlement was oohcludod 
with the owners, not being lands for which a distinct settlement may have been 
made since the period above referred to, nor lands held free of assessment under 
a valid and legal title of the nature specified in Regulations XIX and XXXVII 
of 1793, and in the corresponding ^JRegulations subsecpiently enacted, are and shall 
be considered liable to assessment in the same manner as other unsettled mehals, 
and the revenue assessed ou all such lands whether exceeding one hundred 
bighas or otherwise shall belong to Government. “ 

Provided, however, that nothing in the above rule shall be construed to 
alPeot the rights reserved to zemindars, talnqdars, and other proprietors of estates 
with whom a permanent settlement has been concluded, to the exclusivo 
enjoymeut of the rent assessed on lands held on an invalid tenure free of assess- 
ment within the limits of their respective estates and taluqs, and of which 
tho extent may not exceed One hundred bighas if in Bengal, Behar, or Orissa, 
and fifty bighas if within tho Province of Benaras. 

Second. Tho foregoing principles shall be deemed applicable not only to 
tracts of land such as are described to have been brought into cultivation in 
the Sundarbuns, but to all chars and islands formed since the period of tho 
decennial settlement, and generally to all lands gained by alluvion or dereliction 
since that period whether from an introccssion of the sea, an alternation in the 
course of rivers, or the gradual accession of soil on their banks. 

Third. The same* principle shall likewise he deemed applicable to all 
lands which though included at the permanent settlement within the limits of 
taluqs held by individuals under special pattabs from the collector, such as the 
patifabadi and jangalbari taluqs in the districts of the Twenty-four Parganas 
and ^ Jessore may not have been permanently assessed at the above-mentioned 
period. ♦ 

Provided, however, that in respect to such lands if in the pw^ssession of 
the original patta holder or his legal' representative, the conditions of the patta 
in regard to the assessment of the land included within the limits specified in 
that instrument shall be strictly maintained. 

The several rules prescribed in Regulations XIX and XXXVII of 1798 
and Ittegulations XLI and XLII of 1795 ; Regulations XXXI and il^XVI 
of 1803, 'Regulations VIII and XII "of 180$ for determining the validity of 

n tS for holding lands exempt from the payment of public revenue are hereby 
applicable to grants for holding lands under makarrari or other tenures 
liUtihg the demand of Government. 

Provided, however, that nothing in this section shall be coftsfjmed to 
the rules cont^ XIII of 179S relative to the assessment ot 

nnder valid grants or leases of the above nature, nor to alter the 
contained in Reflation I of 1815 by which tenures of tiutt^desorib^an 
l^^dechibMiiable to^fUtsesmpnt on the, the grantee. ' ^ 
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6* Mrst, Whenever a oollootor bf revenue or other officer exercising the 
powers of collector shall have reason to beiieve that any lands lying within 
the sphere of his official control are liable to assessment, either as being held 
under an invalid tenure free of assessment or at an inadequate jama, or as being 
liable to assessment on the principles sliated in section 3 of this flegulation, ha 
shall report the circumstances to the Board of Revenue or other authority exercis<« 
ing the powers of that Board who, should Jie be of opinion that proper grounds 
exist for enquiry, shall direct the collector or other officer aforesaid t^enter on 
an investigation of the case in th6 maniier hereafter mentioned. 

Second. The collector on receiving the authority of the Board of Revenue 
shall call the party before him by a notice stating the demand of Government 
on the jands, and requiring him to attend either in person or by vakil within the 
period of one month and to 'produce all sanads or other writings in virtue of 
wliich he may possess the lands or under Which they may have been or mabhe 
claimed to bo held free of assessment or at a fixed jama. 

Third. If the persons whoso ladds it is proposed to assess have an accredited 
agent at the sadar station with general powers to act for his principal the notice 
to bo issued under the preceding clause shall bo tendered to such agent to be 
communicated by him to his principal, and agent’s acknowledgment to be en- 
dorsed upon it shall bo accepted as a sufficient service of it, if he be desirous 
of giving such acknowledgment in preference to the notice being served on the 
person of his principal by a chaprasi or peon of the collector. 

Fourth. If the person the revenue of whoso lands it is proposed to resume 
shall not have an accredited agent at the sadar station of the description above 
mentioned, or if such agent shall decline receiving the notice for communication 
to his constituent, and the defendant be resident within the collectoi'ship, it shall 
be served on him through the nazir of the collector by a single chaprasi or peon, 
who shall require the acknowledgment of the garty to be ondq^’sed upon it, or if 
he be absent from his usual places of resideuco the acknowledgment of his principal 
agent or of any person acting for him daring his absence. • 

If the pai'ty be resident within the jurisdictioa of any other colloctorship than 
that in which the lands proposed to be assessed ar(7 situated, the notice shall be 
transmitted to the collector of tho district in which the pai*ty may reside to be 
served in the manner above directed. , 

If the party be neither resident within tho collcciorship in which the lands 
in question may bo situated nor in any other colloctorship, the notice shall be 
served upon his agent or reprosentativo in charge o£ the lands. , 

Fifth. Provided always that if any party or his agent in charge of his land, 
on whom a notice may be served in the manner above proscribed shall j^efn^ to 
acknowledge the receipt of it when required by tho person serving it, the tender 
of the notice to such |mrty or his agent sliall* be taken for a sufficient service ; 
such tender to be proved by tho evidence of two persons residing on the lands or 
in the nearest village. ^ 

Swth. The collector shall in the notice summoning the party, warn him; 
that if he withhold any writings of the nature speoihod in the second clause ol 
this section within the period prescribed they will not afterwards be reoeivai 
unless he shall show good and sufficient cause for not producing them and shaU 
assign such cause on his appearing before him. . 

6. First. If the holder' of such lands to whom a notice may have bee^l 
issued as directed in the preceding section shall abscond or is not after diligent 
search to be found or shall shut himself up in any house or building or i^ttr^ to 
any place so that the notice cannot be served upon him, the CQUector or otl^to 
mpar exercising the power of collector on receiving the Nasir^s return to ws 
0 « ' 
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effect shall issue a proclamation to be affixed in some ocnspicuous part of his 
kachari. * * ^ 

The proclamation shall be written in the Persian and Bengali languages in 
the provinces of Bengal and Orissa (including Katak) and in the Hindustani 
languages and Nagri character in Beha^, Benare.^ and in the Ceded and Conquer- 
ed yiovinces ; and it shall contain a copy of the former notice and a farther 
notification to the party, that if he shqll not appear on a day to be fixed (which 
shall not be less than fifteen clays from the time that the proclamation may be 
fixed upjthc collector will proceed without further notice to hold the enquiry 
0x~part€, 

The collector or other officer exercising the power of collector shall likewise 
order a copy of the proclamation and notice to be fixed up with all pr^icable 
despatch on the outer door of the house in which the holder of the lands may 
hs 4 £e usually dwelt eft.' in some conspicuous place in the chief village within or in 
thenbig];^bourhood of the lands proposed to be assessed. 

Secotid. The nazir shall return the eft-der with an endorsement stating at 
what times and places the proclamation may have been fixed up. 

The return of the nazir slialf be filed with the collector’s proceedings in the 

case. 

If the party shall not appear at the time limited in the proclamation, or 
if a party who may have been served with a notice shall not appear within 
the time tlierein limited, or if having appeared, he shall refuse to give 
answer, the collector shall proceed to investigate and decide upon tlie case in the 
same manner as if the party has appeared, answered and entered into proof. 

7. In cases of land supposed to bo liable to assessment under the provisions 
of eection 3 of this Regulatipn, the collector or other officer exercising the powers 
of collector shall institute a full and particular enquiry into the circumstances 

condition of the land in question at the period of the decennial settlemout ; 
and, in cases of alluvion land, info the period of its formation. 

8 . Whe» an enquiry in regard to land of the nature of that described in 

the foregoing section shall have been authorized it shall bo competent to the 
collector with the sanction o£ the Board of Revenue or other authority exercising 
the powers of that Board previously obtained, to cause a survey or measurement 
to be made of all such lajids and of the estate to whicii such lands may be alleged 
to belong. • • 

9. If shall likewise be competent to th^ collector in all cases of enquiry 
held under the provisions of the Regulation to summon the patwari, gomasta or 
other person by whom the accounts relating to the lands proposed to be assessed 
or t<f the estate to which the lands may be alleged to belong are kept, and to 
require &m to prodnee all accounts relating to such lands or esta^, and to 
examine him 09 oath to the truth«of such accounts or regarding such lands or 
estate in the manner specified in section 22, Regulation XII of 1817. 

10 . It shall be further competent to the collector in such case with the 

sanction of the Board of Revenue or other authority exercising the powers of 
that Board to require the person claiming to be proprietor or farmer of the lands 
proposed to -be assessed or of the estates to which they are alleged to belong to 
attend either in person or by representative, *and to produce all the accounts 
relating to such lands or estate within a reasonable period, not being less than 
one week. * • 

11. Whenever the collector or person exercising the powers of oolleotor 
ahall require the attendance of any proprietor or farmer or of any patwari or 
gomaatha or other officer for the purpose stated in the above section, he is to serve 
anoh proprietor or other person as aforesaid with a written notioe under his ^ 



EBO. U, 1819.] LAKHERAJ and SERVICE TBNlfEBS. 


661 


official seal and signature stating iSie purpose for which his attendance is 
re(pired, the papers (if aay) which ho is to bring with him and tho period within 
which he is to attend. 

Second, lEepealed hj Act No. XII of 1876,] 

12. If any patwari, gomastha or ^ther person by whom the accounts of 
lands are kept and who may be summoned by a collector or commissioner under 
the provisions contained in sections 9 and 11 of this Regulation shall neglect or. 
omit to produce his original aceounts on the requisition of the collect^ or com- 
missioner, or to give his evidence r^arding them, or shall intentionally and 
deliberately give a false deposition on oath before the collector or commissioner 
when samrnoned and examined as aforesaid, or sliall alter, fabricate, falsify or 
mutilate the accounts relating to such lauds or to the estate to which such lands are 
stated to belong, he shall be aftd bo held liable to the pains and penalties speci- 
fied in sections 23 and 27 of Regulation Xll of 1817 according as the provisioQ^f 
one or other of those sections may be applicable to ihe offence committed^^^nim, 

13. Firat. If the holder of arty lauds in regard to which the collector shall 
have been authorized by the Board of Revenue or other authority exercising the 
powers of that Board to institute the enquiry desenbed by section 7 of this ifegu- 
lation shall refuse or neglect to furnish the accounts relating to such lands 
within thq period specified in the collector’s requisition, ihe Board of Revenue or 
other authority exercising the powers of ‘ that Board shall be competent to direct 
the lands to be immediately attached, and the rents collected on account of 
Government in the same manner as if the lauds were the property of Government. 

In such cases, however, it shall still be ihe duty of the collector to make a 
full inquiry into the title of the holder of the lands and to transmit his proceed- 
ings to the Board who will decide whether the Ityids shall be deemed perma- 
nently liable to assessment. 

Second. Provided further that if the holder of any lands assessed under 
the rules of the Regulation shall institute a suif in Court to contest the decisTon 
of the Revenue authorities, and shall produce any accounts or documents besides 
such as he may have delivered to the collector, the accounts or documents so 
produced shall not be received by the Court in eviiionce, nor shall they have any 
weight in the decision any more than if they had never existed, unless he shall 
show good cause to the satisfaction of the Court forjiot having produced the 
said accounts or documents, and shall prove that he assigned such case in answer 
to the collector’s requisition, or show good cause for not having done so. 

Third. Provided also that if any proprietor or farmer shall omit or refuse 
to attend, or to cause his officer or agent to attend when duly summoned by the 
collector or commissioner by the time prescribed in the notice issued by the 
collector qr commissioner, or shall omit or refuse to furnish the account* or doou- 
menis required and to show suffioiei^ cause for such omissipn, the Board, of 
Revenue or other authority exercising the powers of that Beard are authoriz- 
ed and empowered to impose upon him such daily fine to be payable daily until 
be complies with the collector’s reqiflsition as they may think adequate to his 
situation and circumstances in life reporting, however, the account for the informa- 
tion of the Governor-General in Oouncil. , 

The fine when confirmed by Government is to bo levied by the same process 
as is prescribed for the recovery of arrears of revenue. ^ 

14. If any zemindar or oSher person shall resist or cause to be resisted the 
attachment or measurement of lands which the Board of Revenue or other 
authority exercising the powers of that Board shall have authorized the colle^r 
or commissioner to attach or measure under the provisions of the Begtiilsbtioit«.0r 
ahall lesist or cause to be resisted any process duly isSaed by the colkoteror 
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eommissioner t6 compel a patwari, gomadtba or other officer to produce hie 
accounts and to give his evidence respecting them under the provisions oontcil^ 
in section 9 of the Begulatiou, it shall be competent to the Board of Revenue or 
other authority exercising the powers of that Board on being satisfied that he is 
guilty of the charge to adjudge the zon^indar or other person so oEEending to pay 
such fine to Government as may appear to it proper upon a consideration of his 
situation and cii*cumstano6S in life and of the ofPence which may have been com- 
mitted apd to levy the fine in the mode prescribed for the recovery of arrears of 
revenue ; 

Provided, however, that if the fine shall exceed five hundred rupees, the 
Board shall submit a report of the case to the Governor-General in Council and 
shall not proceed to levy the fine until they receive authority from Government 
for that purpose. 

x 15. When the/* party whose land& it may be proposed to assess shall appear 
in coM'' 7 ’mity with the notice or summons, and shall deliver up his title-deeds the 
collector shall give a receipt for them and after duly examining them shall 
deliver to the party a statement of the grounds on which bis land may appear 
liable to assessment with copies ou plain paper of all documents on which his 
opinion may be founded. 

The collector shall then desire the party to deliver a written answer within 
fioven days. 

16. It shall be the duty of the collector or other officer exercising the 
powers of collector carefully to number, mark, date, and sign all documents pro- 
duced by a zemindar or other person in possession of the lands proposed to be 
assessed in support of his claim to hold them free of assessment or as parcel 
tcf an estate for which a porjnanent settlement shall have been concluded and to 
insert in his proceedings the title and number of such documents so that no 

'''doubt may exist ^n regard to then' liaving been exhibited before him. 

And the collector shall befoA) proceeding to judgment, warn the party that 
no accounts o» other documentary evidence of any kind which he shall not pro- 
duoe before him, and for not producing which he may not assign good and 
sufficient cause will be received at any future period either by the revenue or 
judicial authorities, and shall recoi*d his having done so on the face of his 
proceedings. 

17. Gn receiving tne answer of the party the collector shall summon any 
'witnesses he may deem necessary to support the claim of Government with any 
which the party may desire to have summoned on his behalf, and shall take their 
deposition in jndici^ form and in the presence of the party or his authorized 
agerffc. ^ 

18. The collector shall carefully examine all documents that be pro- 
duced by the party, and shall likewiao give the party access to inspect all docu- 
ments on which he may rely in proof of the liability of the laud to assessment. 

19. First, The collectors and other officers exercising the powetu of 
collectors are hereby authorized to summon witnesses and administer oath 
0^ cause the execution of solemn declarations in lieu thereof in ail cases brought 
before them under this Regulation. , 

[Eepealed by Act No, XII of 1873.] 

Third, ll^caled hy^Aot No, XII of 1876.] 

Having closed his proceedings the collector shall record his opinion in 
the ruhakaji detailing the gi'ounds on which it is founded, and whether the hmds 
to assessment or otherwise, and shall forward his proceedings to the 
of Rev^ue Or other authority exercising the powers of that 
as may be dir^ted by that authority furnishing the party at the siiMs 
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inrith a copy on plain paper of the final mbakari aforesaid and repotting his 
haTing done so fo the Board or other anthor^ty aforesaid. 

21 . First. The Board of Revenue or other authority aforesaid after oaljing 
for any further evidence 'which on a consideration of the collector's prooeedih^ 
they may deem wanting shall on a da^ to be fixed by a public notice afiSxed ih 
the office not being less than six weeks from tlio date on which the collector may 
have furnished the party with a copy of his final mbakari and after heaiing afiy 
thing which the party, if in attendance, nlay wish to urge in his own behalf pro* 
oeed to pass judgment in the cast and^hall record their opinion in th? mbakari' 
delivering a copy thereof to the party on his requisition to that effeof. 

Second. The final rubakaris which the collectors and the Boards are by 
the provisions of this section directed.to record shall contain a distinct statement 
of the f ubject-raattor of the case^ tl 
the names of the witnesses whose 
of every exhibit read. 

Third. If the Board of Revenue or other authority aforesaid pronounco 
against the assessment, the proceedings shall be considered final, except on proof 
in a court of judicature of fraud or collusion in the previous inquiry. 

Fourth. In the event of the Board’s declaring the lands liable to assessment, 
the collector shall inform the party or his vakil of the decision of the Board and 
shall fix an assessment on the principles of the general Regulations on such in* 
formation as may be procurable. 

22 . First. If the party shall within a fortnight of his receiving intimation 
of the Board’s decision tender to the collector responsible security for the pay- 
ment from that date of the jama which may eventually bo fixed on the land with 
interest at the rate of twelve per cent, and shall en^ge to institute a suit in the 
court in which the case may be cognizable withm ten days commencing from 
the date of the deed of seenrity or (if the court shall be shut and shall not be 
opened until after the expiration of such ton days) within thrde days calbulating 
from the day on which it may be opened to try the justness of the demand, the 
collector shall leave the party in possession as before reporting the circumstance 
for the information of the Board. 

Provided, however, that in such cases the party shall produce all his accounts 
of collections ifor the information of the collector in estimating the amount of the 
security to be requii;ed. * , 

Second. If the party be willing to give security for a portion only of the 
jama eventually assessable on the laud, it shall be competent to him to do so on 
the condition above specified. 

In this case the collector shall under the orders of the Board either hold the 
lands klias or farm them for such period as the Board may direct lind shall 
pay to the party a portion of the collo<j|bioni3 proportionate to ^ the amount for 
which he may be willing and able to give responsible security.. 

Third. It shall be competent to the court to direct the collector to take the 
security offered by the party if he shaW refuse to do so, and the court shall 
satisfied that it is sufficient, but it shall rest with the collector subject to tlie 
directions of the Board, to fix the amount for which the surety is to be held 
bound. . • * ' 

Fourth. The amount shall not in the fii'st instance exceed the estimsitedv 
fittmial revenue assessable on the lands, or the amount Receivable by the . party ih 

one year with interest; hut if, at the expiration of one year from the difeo^ 
which the party may receive inrimation of the Board’s decision the snit eh^:eti|I 
be pending it shall he competent to collector to r^iiire additional seci^^ 
lor the same amount. 


le grounds on which the decision may be given, 
depositions may have been taken and the jj^e 
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Fifth, In mukuxTaris the parties giving securitj and intendiag to sue shall 
continue to pay the mukurrari jama^ and will be required to give security for the 
remaining revenue which may be eventually demandable from them. 

23. If the party do not give security or having given security neglect to 
sue, the collector shall proceed to the final assessment of the land. 

24. First, Persons whose lands may bo assessed either in future to give 
security or to institute a suit within the prescribed time shall nevertheless be en- 
titled to sue any time within one year*from the d^ito of their being informed of 
the BoariPs decision, but after the above j^eriod: shall have elapsed the decision of 
the Board ^hall be final and conclusive. 

Provided, however, that in cases in which the party may be able to show 
good send suificient cause for not having sued within the said pet*iod, such as 
minority or absence, no limitation as to time sbali prevail other than that^gener- 
ally prescribed by the existing Regulations in regard to private claims, 

' [Eepealed by Act No. XFIo/*1874.] 

25" *^lBepealed by Act No. XVI of 1874.^] 

26. First. Ill cases instituted in the zilkh Court an appeal shall be received 
by the Court of the Sadar L)ewani*Adawhit. 

Second. The Sadar Dewani Adawlut in all cases of appeal being prepared in 
conformity with the provisions of this Regulation shall, together with the decree 
against which such appeal may be lodged, likewise pursue the final rubakari filed 
in the case by the Board of Revenue or other authority exercising the powers of 
that Board ; and, if on a consideration of those documents, the decision of the 
Court should appear unjust or en’oneous or doubtful, or its proceedings in the 
case manifestly irregular or imperfect ; or if from the nature of the cause as 
' stated in the decree or otherwise, it shall appear to them of sufficient importance 
'to merit a farther investigation in appeal they shall admit a special appeal. 

27. [Repealed by Act No. XVI of 1874.J 

28. * First. On the production of any written document pui’porting to be 
a farman of aqy king of Delhi or to be a sanad, parwana, or other grant of any 
wazir or of any nawab, raja, or other potentate, or person formerly exercising 
authority in any paH of the provinces and territories now subject to the British 
Government, it shall bo the duty of the Revenue and J udicial authorities before 
whom such document may be produced to ascertain the validity and authenticity 
of it by il’effrence to suol! witnesses as may be likely to lead ,to the due apprecia- 
tion thereof, and the said authorities shall not receive such doenmeut iu evidence 
iherely on the credit of the seal or other attestations impressed upon it without 
some external evidence in corroboration of its authenticity. 

Second. Provided, also, that no document of the above description which 
may be produced to any court or adawlat shall be received, nor any proceedings 
held thereon, nor any faith given thereto, unless it shall be proved that the said 
document has been duly registered under the rules and requisitions of Regula- 
tions XIX and XXXVII of 1793 ; XLI and XLII of 1795 ; Vll of 1800 ; XXXI 
and XXXVI of 1803 ; and Vll of 1808 or unless due cause be shown for the 
non-regist^. 

29- Whenever a collector or other officer exercising the powers of collector 
shall have reason to suspect the validity of tlie!;origiual tenure under which any 
land subsequently commuted for a money pension of the description noticed in 
^gulation XXIV of 1803^ and Regulation Yl of 1217 was held it shall beoOmpe^ 
taut tp him with the previous santttion of the Board of Revenue or other authority 
^ercising the powers of that Board, to proceed in the investigation of the tenure 
under which such land was held, in the same manner as collectors are authorised 
'f'hj this EegulSition to proceed in regard to Uie tenure of lands now held free of 
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assessment, and if the Board shall Be of opinion that the tenure was invalid, it 
shall be competent to them to resume the mcmey pension granted in considera- 
tion thereof, subject to an appeal to the Courts of J udicature in the manner pre- 
scribed by this Regulation in cases in which the Board may direct the assessment 
of land held free of assessment. • 

Provided, however, that it shall not be competent to the Revenue authorities 
to resume any money pension of the above ^description of which the incumbent 
may have been in the enjoyment under orders of tho Governor-general in 
Council for a period of twelve yehrs on more. 

30. [jBepeaZed hy Bengal Act No. VII of 1862.] 

This section was repealed by Act VII (B. 0.) of 1862 which transfers suits for resumption 
to the Qivil Courts. * 

31. First. Nothing in the present Regulation shall bg considered to affect 
the right of the proprietors of estates for which a peimiauent settlement hasy^llcBn 
concluded to the full benefit of waste lands included within the aot.^1bained 
boundaries of such estates respectively at the period of the decennial settlement 
and which have since been or may hereafter be reduced to cultivation. The 
exclusive advantages resulting from the improvement of all such lands were 
guaranteed to the proprietors by the conditions of that settlement, and it being 
left to the*Courts of Judicature to decide on all contested cases whether lands 
assessed under the provisions of this Regulation were included at the period of 
the decennial settlement within the limits of estates for which a settlement has 
been concluded in perpetuity and to reserve the decision of the Revenue autho- 
rities in any c^se in which it shall appear that lands which actually formed at the 
period in question a component part of such an estate have been unjustly sub? 
jected to assessment under the provisions of this Regulation, the zemindars and> 
othci* proprietors of land will bd enabled by an application to the Courts to 
obtain immediate redress in any case in which the Revenue* authorities shall 
violate or encroach on the rights secured to them by the permanent settlement. 

Second. It is further hereby declared and enacted that all claims by the 
Revenue autliorities on behalf of Government to additional revenue from lands, 
which were at the period of the Decennial Settlemeht included within the limits 
of estates for which a Permanent Settlement has been concluded, whether on the 
plea of error or fraud, or on any pretext whatever saving of coarse the case of 
lands expressly excl&ded from the operation of the settlement, such* as lakhir^j 
and thanadari lauds shall be, and be considered wholly illegal and invalid. 


* A. D. 1825. REGULATION XIII. 

• • • 

A Begulation to maintain the settlement rrutde for certain landsmheld exempt from 
the payment of revenue hy canoongoes, in the province of Behar ; and tQ 
provide for the future settlement of sttch lands, as well as of the lands com- 
posing other restimed lakheraj tenures, with the present occupants, whm so 
directed hy Government. 

Whereas it was enacted by section 5, Regulation II, of 1816,* f the 
revenue of lands held by canoongoes, generally in the province of Behar, in virtue 
of their ofhees, should ^ liable to resumption ; and accordingly under that law. 


* Declared to apply to the whole of the Lower ProvinoeB except Scheduled Districts, 
Act XV of 1174, 

t Repeal^ by Act VIII of 1868. . 
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toriooa redumptions of lauds so held took place, and the parties to whom the 
fsffmindaree interest in the same appeared to belong, were admitted to engage for 
the Government revenue ; but on the consideration of the proceedings held 'under 
the provisions of the above rule, it appeared to the Governor- General in Gounoft 
to be improper wholly to deprive the eanoongoes, or their representatives, of %he 
c advantages deiived from such lands, and enjoyed by them for a long course of 
years ,* and it was accordingly resolvjcd by Government, on the 14th February 
182;^, thaj;,in cases where the lauds had beeir occnpiod and managed byjbhe 
canoongoea, or their representatives, and tin rents received by them, they should 
be replaced in possession of such lands, and a settlement made with them on the 
principle prescribed by danse second, section 8, Regulation XIX of 1793, viz , 
the revenue to be paid to Government to be equal to one-half of the anni^l pro- 
duce (or rental) of the lands, calculated according to the rates at which other 
lac *^4 in the ]^ergunnah of a similar desdription may be assessed, securing to the 
propAbt^srjs of the soil such malikanah or other allowance, as they might have 
received prior to the resumption of the official minhye tenure : and whereas the 
existing laws relative to the settlement of resumed lakheraj tenures, are not pro- 
perly applicable to the case, andHt appears to be expedient expressly to provide 
for the maintenance, by the courts of judicature, of the arrangement above 
described, in order that the camongoe minltgeddrs may be secured in tiie posses- 
sion (subject to the quit-rent fixed by Government) of the land, rents, and pro- 
duce, heretofore possessed by them : and whereas it is desirable to provide for the 
settlement, on the same principle, of any lands that may be resumed under the 
corresponding rules relating to canoofigom^ and their official tenures, in other 
parts of the country : and whereas it appears to be generally expedient to make 
li distinct provision for securing to the holders of lakheraj lands, resumed by the 
^ officers of Government, and assessed on the principle prescribed in clause second, 
section 8, Regulati^on XIX of 1793, the benefits which that law was designed to 
bestow ; and to declare the competency of Governmoiit in other cases to continue 
' the persons, who have heretofore occupied lauds free of assessment, or their re- 
presentatives, in the possession of the same, notwithstanding such lands being 
made {Mibject to assessment j *the following rules have been en{K5tod for these pur- 
poses respectively, to be in force thronghout the territories subject to the presi- 
dency o|Jp'orWWilliam, fipm the date of the promulgation of this Regulation. 

2. oases of lakheraj tenures resumed under the piovisions of Regula- 
tion IV of 1808,* Regulations II and V of 1816, or any other regulation in foi*ce, 
relative to lands canoongoes by virtue of their offices, whore the minhye or 

hkhemj tenure, and the right of property in the land, are vested in distinct parties, 
it shall be competent to the Governor-General in Council, by instruction to the 
Revenue Board, or other authority empowered to make the r^sumptien, to con- 
tinue the minhyedara and their heirs, In possession and management of sneh lands, 
Subject to such assessment as he shall judge it proper to direct : and the parties 
claiming the zemindar ee ijjt^rest, or other proprietary right in such yiahaadSf 
sh^ll not be entitled to any land rent, produce, or profit beyond what they may have 
enjoyed up to the period of the resumption of the tenui'O, or would have been 
entitled to receive, in the event of Government having confirmed the same in 
perpetuity, free of assessment Persons consequently claiming to be maU&soi the 
seid kpds, who, during bhp continuance of the lakheraj tenure, had cot possessiotl , 
of the i^me, whether they received a malikanah afiowance, or otherwise, shall not 
, disturb the pOBseesion of the minhyedarSf or their heirs and representatives, in 
l ^^y casewhmm Oonneil may have sanctioaed such 

* Repealed by Aot IpX of lS7a*, . 
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possession ; and any suit preferred hy such persons in a court of judicature, to 
recover possession, contrary to the intent and moaning of this rule, shall be dis* 
miss^ with costs. Provided, however, that in all cases of tho nature above- 
mentioned, wherein the zemindar or other proprietor of the land may liave 
received malikanah or proprietary due, during the existence of the lakherqj tenure, 
he shall continue to receive the same, notwithstanding tho resumption of the 
lakJieraji in like manner as if such resumption had not taken place. 

. 3. The tenures of the miitlwedars which have been confirmed to tbotn, with 
the sanction of Government, bjr bhe arrangement referred to in the preamble of 
this Regulation, or which may bo so confirmed, in conformity with tho preceding 
section, are declared to be hereditary and transferable : but should they escheat 
to Goy4^rnment, the parties jiossessing'a zemindar ec interest or other proprietary 
light in the lands, will be admitted to engage for the revenue, subject to a frosn 
assessment, to be adjusted on tho actual assets under tho general Kc}gulation&.n!* 

4. The principles of sections 2 and 3 of this Regulation shall be c^&vtiloercd 
applicable to all cases of lakheraj resumption under tbo goiieral Regulations in 
force, which may come within the favourable rule of assessment contained in 
tho second clause of section 8, Regulation XIX; 1793, in tho provinces of Bengal, 
Behar, and Orissa, or the second danse of section 8, Regulation XLI, 1795, in the 
province of Benares ; it being the evident intention of tho rule in ciuestion, that 
it should be applied to persons who had been long in possession of tho lakheraj 
tenures made subject to assessment by tho regulations above cited ; and whom it 
appeared equitable, in consideration of their long possession, to leave in occupancy 
of the lands composing their respective tenures, at a moderate assessment, not 
exceeding a moiety of the annual rent produce. 

5. lu modification of the existing rules contained in Regulations XXXVII, 
1793, XLII, 1795,* and XXXVI, 1803, f or any other Regulation in force, relative 
to the settlement of resumed jaghire, altnmgah^ mnddaduKmah^jiijma, and otlior 
grants of land termed hadahaheey or royal ; and generally in qualification and ex- 
planation of all the rules in force relative to the resumption of lofkheraj tenures 
and tho future assessment of lands composing the same; it is htn-eby further 
declared, that whenever such tenures may be pronounced invalid or extinct, by a 
Revenue Board, or other authority empowered to investigate tho lakheraj title in 
such tenures, under the provisions of Regulation IT, 1819, or of any regula- 
tion in force, it shall be competent to tho Governor-General in Council, on a 
special report of the circumstances of the case, when it may appear just and pro- 
per, in consideration of the long possession of the actual occupapt of the land or 
of his ancestors, to direct his continuance in possession, though not tho zemindar, 
tahohdar, or other malik of tho land, on his engaging for tho future asaossftient, 
on such te^B as may bo prescribed by Government ; and in such oases the whole 
of the provisions contained in sections 2 and 8 of this regulation, «hall be deemed 
applicable, and be maiutaiuod by tho Courts of Judicature accordingly. 


Repoalwl by Act XIX of 1873. 

84 


t Repealed by Act VH of 18fi8. 
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A. D. 1825 REGULATION XIV, 

A Regulation to declare the extent of the authority possessed hy the revenue autho* 
rities, subordinate to the Chvernor-Oeneral in Councilf in the confirmation of 
lakheraj tenures ; to define the principles to he follmed in determining on the 
force and validity of grants, made hy persons exercising authority in different 
quarters previously to the acquisition of the country hy the British Qovem* 
ment^ and to provide for the application of (he general laws and Regulations 
respecting lands held free of assessment, to the territory ceded by Govind Rao 
to the British Government, and annexed to the Zillah Bundlecund, wider the 
provisions of Regulation II of 1818. 

Whereas doubts have arisen as to the extent of the authority possessed by the 
revenue authorities subordinate to tha Governor- General in Council, in regai^ to 
th^ 6ia^firination of lakheraj tenures, which* it is expedient to remove ; and it is 
also des'lrable further to define the principles to be followed in determining on 
the force and validity of grants made by persons exercising anthority in diliereut 
quarters, previously to the acquisition of the country by tbe Biitish Government ; 
and it is necessary to make provision for the due application of the general rules 
in force, relative to lakheraj tenures, to the territory ceded by Govind Rao to the 
Government, and annexed to the zillah of Bundlecund under the provisions of 
Regulation IL 1818* and whereas it is enacted by danse first, section 26, Regu- 
lation II, 1819, that in suits instituted in the zillah courts to contest the decisions 
passed by the Revenue Boards, under the provisions of that regulation, a special 
appeal only shall lie to the provincial courts, and that in like manner, in cases 
decided in the first instance by a provincial court, excepting cases ultimately 
appealable to the King in Council, an appeal shall be received by tbe Sudder 
iJewauny Adawlut on special grounds only ; and it appears to be expedient that 
the above restriction should not upply to cases wherein the decision of the court 
may be opposed to the judgment of the Board of Revenue, or other authority 
exercising the powers of that Board, but that such cases should be open to a 
regular appeal*; the following rules have been enacted, in addition to, and in 
modification of, tho provisions of Regulations XIX and XXXVII, 1793, Regu- 
lations XLI and XLII, 1795, Regulations XXXIt and XXXVI, 1803, J of such 
parts of Regulations V1II§ and XII, 1805, as refer to lakheraj lands, and of 
Regulation II, 1819 ; to be in force, from the date of their promulgation, through- 
out the provinces immediately subject to the’presideucy of Fort William. 

2. It is hereby declared and enacted that the power of granting lakheraj 
tenu;^s, viz^ tenures of land exempt from tbe public assessment, either for life, pr 
in p^Ciuity, as well as of confirming such tenures, excepting by a regular judg- 
ment passed after a judicial inquiry, ^belongs and always has belonged exclusively 
to the supreme Gpvemment ; and no act', order, or decision, granting or confirm* 
ing any tenure as aforesaid, within any of the territoiies subordinate to this pre- 
sidency, afW the annexation of such territories to the British dominions, wali 
held valid, unless the same shall have been done, issued, or passed, by or under 
the immediate directions of the Governor- General in Council, or by some ofiSicer 
enpreasly authorized by Government to grants or confirm such tenures, or with 
i^peet to the confirmation of grants duly authorized, by some competent court of 


* ReiMHaed by Act XIX of 1878. 

t *0 "'PPly to tbe whole of the Lower Provinoes, except the Scheduled 
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S ’ idioature in a suit re^larly .tried aftd decided by it ; ot by one of tbe Eeronuo 
o^ds acting in a judicial capacity, under Jhe rules of Regulation VIII, 1811, • 
■^bilst that regulation (rescinded by section 2, of Regulation 11, 1819) was in 
force ; and subsequently under the rules of Regulation II, 1819, or any other 
regulation expressly empowering the Revenue Boards, after full investigation of 
claims to exemption from assessment under the general rules applicable to lakhe* 
Taj tenures, to pronounce a decision against the assessment, to be considered final, 
except on proof, in a court of judicature of fraud or collusion in the previous 
inquiry. Provided also, that n# resolution or order passed by the ]ffieutenaat- 
Governor, and the Board of Commissioners iu the ceded and conquered provinces, 
the Board of Revenue, or other authority exercising the powers of the Board, 
whereby the right of Government to assess any lakheraj lands may have been 
relinquished, or postponed, savS and except decisions regularly passed according 
to the rules above cited, shall operate to the prejudice of Gewernmont, or be held 
to bar the revenue authorities from proceeding for the recovery of the public dues 
under the provisions of Regulation*!!, 1819, or any other rules in forClf, relative 
to the resumption of lakheraj tenures, held under invalid grants. 

3. First, The following principles are* to be observed, in determining the 
force and validity of grants made by persons exercising authority in the provinces 
subordins^e to this presidency, previously to the acquisition of the country by the 
British Government. 

Second, Lakheraj tenures, of which uninterrupted possession shall have been 
held exempt from assessment at and subsequently to tbe periods undermentioned, 
shall be and be considered to be valid, without evidence to any formal grant or 
confirmation of the same ; and shall be continued to heirs in cases in which it 
may be clearly shown, from the nature and denomination of the tenure, that it is 
hereditary according to the ancient usage of the country ; viz, the 12th August 
1765, if the tenure be in Bengal, Bohar, or Orissa, (excepting Cuttack) ; the 14th 
October 1791, if the tenure bo in Cuttack, including Puttaspofe or its dependen- 
cies ; the 1st July 1776, if the tenure bo in the province of Beqares ; tlie 10th 
November 1789, if the tenure be in tbe provinces ceded by the Nawab Vizier in 
November 1801 ; the 1st Januaiy 1792, if in any of the provinces ceded by Dowlut 
Rao Scindia and the Peishwa under the treaties of the 16th and 30th December 
1803 ; the 1st November 1805, if iu the %)ergnnnah of Kbandah or other territory 
ceded by Nana Govind Rao on the 1st November 1817.* Provided, however, that 
tbe above rule shall not apply to cases of derivative tenures, wherein it may 
appear that the tenure is derived 'from a jaghirdar or other person, who at any 
of the periods above specified held lands free of assessment under a temporary or 
conditional tenure. In all such cases, the parcels of tbe land so held sb^liollow 
the condition of the principal tenure ; and if that be resumable, will coiAecpently 
be liable to resumption. « 

Third, The proof of possession in the oases provided fojr* by the preceding 
clause, and (in the case of persons not the original grantees} of the hereditUiy « 
nature of the tenure, shall be on *the parties claiming to hold or recover ' 
lakheraj tenure ; tbe general principle being that the ruling power is entitled to a . 
certain proportion of the produce of every heegJia of land, excepting so far as it 
shall have transferred, relinquishod, or compounded its right thereto ; and all; 
parties claiming the benefit of such exceptions being bound to establislL 
respective claims and titles. • 

Fourth, Provided also, that although one or more successions of any ' 

as aforesaid may have taken place before the periods specified in the second O^nse, 


* Eepealed by Reg. 11 of 1819. 
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the fact shall not be taken to establish a title of inheritance, unless the tenure be 
clearly of an hereditary nature ; or uni ess the right of inheritance therein shall have 
been admitted by the Governor- General in Council, on a reference made to Gov- 
ernment according to the rules in force applicable to such cases. 

Fifth. The courts of judicature a^iid revenue authorities shall not reco^ise 
any potenhitc or person, as having been vested with the supreme power within 
any part of the province subordinate to Jhis presidency, save and except the kings of 
Delhi, the soohadars of Bengal, Bchar, and Orissa, and the several authorities speci- 
fied in Reflation XLII, 1795, Regulation ^XXVl, 1803, and Regulations VIII* 
and XII 1805 ; and with respect to the territory ceded by Nana Govind Rao, 
save and except Raja Chuttorsaul, and his predecessor, previously to the Mahratta 
conquest of that territory in the year 1802 ©£ the Sumbut era (correspotidii^g with 
1730 of Christian era) ; and subsequently thereto’^His Highness the PeiBhwa,who 
thpn obtained the stipremo authority in the territory referred to. If in any caso 
grants shall be produced, purporting to have been made or confirmed by any other 
person tl5in as aforesaid, alleged to have been vested with the supreme power for 
the time being, and it shall appear to the court or other authority investigating 
the same, that the plea is well founded, the court or other authority before whom 
the case may bo depending, shall, before passing any decision thereupon, refer tho 
point to the t^overnor-Gonoral in Council, and be guided by his determination. 

Sixth. To the validity of grants made or confirmed by tho kings of Delhi, 
or by any of the rules aforesaid, it is and shall be held to bo necessary; 

Ist. That they were made or confirmed within tho period, during which the 
person granting or confirming the same possessed and exercised supremo power 
within the territory in which the lands specified in the grant are situate. 

2d. That the grantee actually and hoyid fide obtained possession cf the land 
granted within the said period. 

3rd. That tho grant was not subsequently resumed by the ofijcers or the 
orders of the Govof’nment for the liime being, previously to the acquisition of the 
oountiy by thejlritish Goveniment, or, if so resumed, that tlio competence of tho 
officers to resume shall liave been expresslj'^ disallowed by tho Governor- General 
in Council. 

Seventh. The following shall be held, for tho purposes specified in this Regula- 
tion, to be the periods at which the several provinces subordinate to this presidency 
were acqniijed by the British Government, viz., for Bengal, Behar, and Orissa, 
(excepting Cuttack,) the 12th August 1765 : for Benares tho Ist July 1775 ; for the 
provinces ceded !>y the Nawab Vizier the Ist ‘January 1801; for the provinces 
ceded by Dowlut Rao Scindia and the Poishwa the 1st January 1803 ; for the 
province of Cuttack, Puttaspore, and its dependencies the 14th October 1803 ; 
for thep^gunnah Khandan and the other territory ceded by Nana Gqyind Rao, 
1st November 1817. ^ 

Eighth. To ytJO validity of grants not made or confirmed by the supreme 
power, (excepting tenures of long possession, described in tho second clause of 
this section,) it shall be hold to be necesaai^y ; 

lit. That they were made or confirmed by some authority which the 
Governor-General in Council shall have expressly declared competent to make or 
confirm the same, " « 

2nd. That the grantee actually and bond fide obtftined possession of the 
land i^nted ; and that thi revenue of the land was not iinbseqnentiy resumed 
jf^petent authority. 

^ ' Einih. Provided also that in cases in which any lahheraj tenures may have 


* Keiwaled hx Apt XIX of 1873. 
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been resumed previously to the acquisition of tbe country by the British Govern- 
ment, the determination of the question, whether the ofiioerj by whom, or by 
whose ordor the resumption may have been made, was legally competent to do so, 
shall in all cases, wherein it may be necessary to determine ihis question, rest 
with the Governor- General ii^ Council. •Moreover, all questions touching the 
validity of grants made or confirmed by any officer subordinate to the supreme 
power, or the legal effect of resumption by^ny such officer, which may not have 
been expressly provided for by the regnlations and which may be matqj^al to the 
decision of any suit or inquiry, slfell bo^reforred by the courts of judicature, or 
other authorities making the investigation, to the Governor- General in Council 
for determination ; unless the powers and competence of the officer in question 
shall h^ve been previously detei’mined'by Government. 

4. Nothing in this regulation shall bo construed to affect the provisions con- 
tained in Regulation XIX, 1793, Rq^lsstion XLT, 1795,** Regulation XXXI, 
1803, t and Regulation XIT, 1805, relative to lands, not exceeding 10 h^eghas^ of 
which the produce is bond fide appropriated to religious or charitable uses. 

6. lliepeaM by Act XIT of 

fi. In modification of the rules containted iu section 26, Regulation II, 
1819, it is hereby enacted, that in cases wherein a zillah court shall annul or 
alter a judgment passed by the Board of Revenue, or other authority exorcising 
the powers of that Board, under the provisions of the above-mentioned regula- 
tion, a regular appeal shall lie to the provincial court. In like manner, in oases 
tried in the first instance by a provincial court, if tho decision of that court shall 
reverse or alter tho judgment of the Board of Revenue or other authority afore- 
said, a regular appeal shall lie to the Court of Suddor Dewanny Adawlut, 
although the amount in contest shall be less than five thousand pounds sterling. 
The provisions of the abovo-mentionod section shall, howeveu*, still bo applicable to 
cases in which the zillah or provincial courts ma^ maintain tho. decisions of tho 
Revenue Boards, or authorities exercising the powers of these Boards. 


ACT No. V OP 1859. • 

* Received the Gov&rnor^GeneraVs assent on the 4tth^of March 1859. 

An Act to empower the holders of ghatwali-lands in the district of *Birhhum to 
grant leases extending beyond the perhd of their own possession. 

Whereas it has boon held that the ghatwals of the district of Birbhum who 
pay tho revenue of their lands directly to Government under tho provisions of 
Regulatioi^XXTX, 1814, of tho Bengal Code have not the power of alienating 
their lands: and whereas, for the development of the minerah resources of the 
country in which the said ghatwali-lands are situate, and for the improvement of 
the said lands, it is expedient that the^power of granting leases for periods not 
limited by tho tonn of their own possession, should in certain cases be extended 
to the possessors of such lands ; It is enacted as follows : — * 

1. Ghatwals holding lands in tho district of Birbhum under the provisiotiB 
of the aforesaid Regulation, shall Ifave the same power of granting leases for affy, 
period which they may deem most conducive to the improvement of their tWn|^, 
as is allowed by law t<rthe prot)rietors of other lands. f ' 

Provided that no lease of ghatwali-lands for any period extending beyphd&e 

“““ • fiopealed by Act XIX of 1878. t— ^ 

t Soe Beg. IU of 1888, B. 10, ol. A 
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lifetime or ineumbenoj of the grantor of tie lease Blall be valid and binding on 
the successors of the grantor, unlessithe same shall be granted for the working of 
mines or for the clearing of jungle, or for the erection of dwelling-houses or 
manufactories, or for tanks, canals and similar works ; and shall be approved by 
the Commissioner of the division, such approval b^ing certified by an endorse* 
ment on the lease under the signature of the Commissioner. 

2. If any of the said ghatwal^-lands be at any time under the superin- 
tendence of the Court of Waids, or otnerwise subject to the direct oontrol of the 
officers of Government, it shall be lawful ft>r thd Court of Wards or the Com- 
missioner to grant leases for any snch purpose as aforesaid ; and every lease so 
grant^ shall be valid and- binding on all future possessors of the said lands, 
anything in the existing law to the contrary notwithstanding. 



PAET VI. 

REVENUE SALES. 

ACT XI OF 1859 (AS AMENDED BY ACT VH B. 0. OP 1876 i 
ACT XII OF 1841 •; ACT HI (B. t).) OP 1802.) 


N. B. Ploase see clause o. of section 195 the Bengal Tenancy Act. 
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ACT No. XI OF 1859. 

An Act to improve the law relating to sales of Land for arrears of Revenue in the 
Lower Provinces under the Bengal Presidency,* 

Whereas it is expedient to discontinne the practice of obtaining the previous 
sanction of the Board of Revenue to sales of estates for arrears of Revenue, or 
other demands of Government, in the province of Cuttack : and whereas it is just 
that a person having a lien upon the estate, and paying the money necessary to 
protect it from sale for arrears of revenue, should be reasonably secured : and 
whereas it is expedient to afEord sharers in estates, who duly pay their shares of 
the sudder jumma of their estates, §asy means of protecting their shares from 
sale by reason of the default of their co-sharers : and whereas it is expedient to 
afford landholders, particularly absentees, facilities in guarding against the 
accidental sale of their estates for arrears of revenue by reason of the neglect or 
fraud of their agents : and whereas it is expedient to provide for the^oluntary 
registration of dependent talooks existing at the time of settlement : and whereas 
it is expedient to protect the holders of regislicred under-tenures created since 
the settlement, and not resumable by the grantors or their representatives, from 
loss by the avoidance of tbeii* tenures on the occasion of a sale of the superior estate 
for arrears of public revenue, when the arrears can be realized by such sale : 
and to give absolute security to such tenures by special registry, when shown to 
bo held at rents sufficient for the security of the revenue : and it is therefore pi'o- 
per, for the above and other purposes, to improve the law relating to sales of 
land for arrears of revenue in the Provinces of Bengal, Behai*, and Orissa ; It 
is enacted as follows : — 

1. [Repealed hy Act XIV of 1870.] 

2. If the whole or a portion of a kist or instalment of any month of the era 
according to which the settlement and kistbundee of any mehid have been regu- 
lated, be unpaid on the first of the following month of such e^, the sum so 
remaining unpaid shall be considered an arrear of revenue. 

3. Upon the promulgation of this Act, the Board of Revenue at Calcutta 

shall determine upon what dates all ari*ear6 of revenue and all demands which 
by the Regulations and Acts in force, are directed to be realized in the same 
manner as aiTears of revenue, shall be paid up in each district under their juris- 
diction, in default of which payment the estates in arrear in those districts, 
except as hereinafter provided, shall be sold at public auction to the highest 
bidder. And the said Board shall give notice of the dates so fixed in the Official 
Gazette, and shall direct corresponding publication to be made, as far as regards 
each district in the language of that district, in the office of the Collector or 
other officer duly authorized to hold sales jinder this Act, in the Courts of the 
Judge, Magistrate (or Joint-Magistrate ffs the case may be), and Moonsiffs, and 
at every thannah station of that district ; and the dates so fixed shall not ba 
changed except by the said Board •by advertisement and notification, in the 
manner above described, to be issued at least three months before the close ol 
the official year preceding that in which the new date is, or dates are, to taka' 
effect. • • 

4. Provided that in the District of Sylhet, the Collector may be authorised 
by the Board of Revenue to proceed in the first instance by the distress and c 

of the personal property of defaulters, instead of by the sale of their estaies> 

* Declared to apply to the whole of the Lower Provisoes, except the SohedoJed Dis&icfli. 
hy Act IV of. 1874 - 
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5. Provided always that no estate, ‘and no share or interest in any estate, 
shall be sold for the recovery of arsears or demands of the descriptions mention- 
ed below, otherwise than after a notification in the language of the District speci- 
fying the nature and amount of the arrear or demand, and the latest date on 
which payment thereof shall be received, shall have been affixed for a period of 
not less than fifteen clear days preceding the dale fixed for payment according 
to section 3 of tliis Act, in the office o| the Collector or other officer duly autho- 
rized to ^old sales under this Act, in the C/ourt of the Judge within whose 
jurisdiction the land advertised lies, and^ in the Moonsiff’s Coui*t and Police 
Thannah of the Division in which the estate or share of an estate to which the 
notification i-elates, is situated ; or if the estate or share of an estate be situated 
within the jurisdiction of more than one Moonsiff’s Court or Police Tha^pah, in 
some one or more of such Courts or Thannahs ; find also at the Cutcherry of the 
malgoozar or ownor^f the estate or slmre of an estate, or at some conspicuous 
place upon^o estate or share of an estate, the same to be certified by the peon 
or other plerson employed for the purpose. • 

First. Arrears other than those of the current year, or of the year imme- 
diately preceding. • 

Secondly. Arrears due on account of estates other than that to be sold. 

Thirdly. Arrears of estates under attachment by order of any jndigial antho- 
rity, or managed by the Collector in accordance with such order. 

Fourthly. Ai-rears due on account of tnccavee, poolbundee, or other demands 
not being laud revenue, but recoverable by the same process as arrears of land 
revenue. 

6. The Collector or other officer duly authorized to hold sales under this 

Act shall, as soon as possible after the latest day of payment fixed in the manner 
prescribed in section 3 of this Act, issue notifications in the language of the 
District, to be affixed in his own office and in the Court of the Judge of the 
District, specifyiifg tlie estates of share of estates w'hich will be sold as afore- 
said, and the ^ay on which the sale of the same will commence, Avhich day shall 
not be less than* thirty clear days from the dato of affixing the notification in 
the office of tho Collector or gihor officer as aforesaid. And if the Government 
revenue of any estate or share of an estate to be sold, exceed tho sum of five 
hundred rupees, a notification of the sale of such estate or share of an estate 
shall be pp Wished in tlie Official Gazette. Except as her^diiafter provided, all 
estates or shares of estates so specified shall, on the day notified for sale, or on 
the day or days following, be put up to public auction by and in the presence of 
the Collector or dthcr officer as aforesaid, and shall be sold to tho highest bidder. 
And no payment or tender of payment, made after sunset of the said latest day of 
payment* shall bar or interfere with tho sale, either at the time of sale or after 
its conclusion. ^ * * 

7. Whenevej an estate or share oi an estate is notified for sale as provided 
by section 6 of this Act, the Collector or other officer as aforesaid shall affix a 
proclamation in the language of tho District, in his own office, and as soon thereafter 
as may be in the MoonsifP*s Courts snd Police Thannahs within which the estate 
'Or share of an estate, or any part of it, is situated, and also at the Cutcherry of 
the malgoozar pr the owner of the est&te or share of an estate, or at some conspi- 
cuous place upon the estate or share of an estate, forbidding the raiyats and 
under-tenants to pay to the defaulting proprietor# any rent which has fallen due 
after the day fixed for the last day of payment, on pain of not being entitled to 
;^<lit m their accounts with the purchase for any sums so paid. 

— . . ^ . * . .. 

, V • Bee Act VII of 1868, «. 9. ‘ 
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8. No claim to abatement or remission of revenue, unless the same shall 
have been allowed by the authority of Government, and no private demand or 
causo of action whatever, held or supposed to be held by any defaulter against 
Government, shall bar or render void or voidable a sale under this Act; nor shall 
the plea that money belonging to the defaulter, and sufficient to pay the arrear 
of revenue due, was in the Collc(5tor*s hands, bar or render void or voidable a 
sale under this Act, unless such money stands in the defaulter’s name alono and 
without dispute, and unless, aftt?r application in due time made by the defaulter, 
or after the written agreement provided for in section 15 of this AcHf the Col- 
lector shall have neglected, or refused *on insufficient grounds to transfer it in 
payment of the arrear of revenue due. 

9. The Collector or other officer aforesaid shall, at any time before sunset 
of the ^latest day of payment* determined according to section 3 of this Act, 
receive as a deposit from any person not bping a proprietor of the estate or share 
of an estate in arrear, the amount of tlio arrear of revenue due, to be credited in 
payment of the arrear at sunset as.aforeaaid, unless before that timo4»he arrear 
shall have been paid by a defaulting proprietor of the estate. And in case tlie 
person so depositing, whoso money shall have b^en credited in the manner afore- 
said, shall be a party in a suit pending before a Court of Justice for the possession 
of the estate or share from which the arrear is due, or any part thereof, it shall 
be competent to the said Court to order the said party to bo put into temporary 
possession of the said estate or share, or part thereof, subject to the rulejs in force 
for taking security in the cases of party in civil suits. And if the person so 
depositing, whose money shall have been credited as aforesaid, shall prove before 
a competent Civil Court that the deposit was made in order to protect an interest 
of the said person, which would have been endangered or damaged by the sale, 
or which he believed in good faith woiild have been Endangered or damaged by 
the sale, be shall bo entitled to recover the amount of the deposit, with or with- 
out interest as the Court may determine, fron> the defaultingtproprie tor. And 
if the party so depositing, whose money shall have been credited as aforesaid, 
shall prove before such a Court that the deposit was necessary in order to protect 
any lieu he had on the estate or sliai'e or part thereof, the amount so credited 
shall be added to the amount of the original lien. 

10. When a recorded sharer of a joint estate, held in common tenancy, 
desii'es to pay his share of the Government revenue separately, he may submit 
to the Collector a written application to that effect. The application must con- 
tain a specification of the share held* in the estate by the applicant. The Collector 
shall then cause to bo published in his own office, in the Count of the Judge, 
Magistrate (or J oint- Magistrate, as the case may be), and Moonsiffs, and in the 
Police Thannabs in whose jurisdiction the estate or any part thereof is*sitnatod, 
as well as some conspicuous part of the estate itself, a copy of the application 
made to him. If, within six weeks froAi tlie date of the pubHcation of these 
notices, no objection is made by any other recorded sharer, l-he Collector shall 
open a separate account with the applicant, and shall credit separately to his 
share all payments made by him on account of it. The date on which the 
Colloctor records his sanction to the opening of a separate account shall be 
held to bo that from which the separate liafbilitios of the share of the applicant * 
commence. 

11. When a recorded sharer of a joint estatef whose share consists of a 
specific portion of the land of the estate, desires to pay his share of the Govern- 
ment revenue separately, he may submit to tbo Collector a written application 
to that effect. The application must contain a specification of the land oompnif 
ed iu his sl^are, and of the boundaries and extent thereof, together with a 
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ment of the amonnt of sadder jnmma herdtfbfore paid on account of it. On the 
receipt of this application, the Collector shall cause if to be published in the 
manner prescribed for publication of notice in the last preceding section. In 
the event of no objection being urged by any recorded co-sharer within sir weeks 
from the time of publication, the Collector shall open a separate account with tho 
applicant, and shall credit sepamtely to his share all payments made by him on 
aocoui# of it. The date on which the Collector I'ecords his sanction to the open- 
, jug of a separate account, shall be held to be that from which the separate 
^liabilities flf the share of the applicant commenc%. 

12. If any recorded proprietor of tlie estate, whethei* the same be held in 
common tenancy or otherwise, object that the applicant has no right to the share 
claimed by him, or that his interest in the estate is less or other than tha]: claim- 
ed by him, or if the application be in respect of d. specific portion of theland of 
an estate, that the a^ionnt of sudder jiMnma stated by the applicant to have been 
heretofore paid on account of such portion of land, is not the amount which has 
been recognized by the other sharers as the jumma thereof, the Collector shall 
refer the parties to the civil court, and shall suspend proceedings until the ques- 
tion at issue is judicially determined. 

13. Whenever the Collerior shall have ordered a separate account or 
accounts to be kept for one or more shares, if the estate shall become liable to sale 
for arrears of revenue, the Collector or other officer as aforesaid in the first place 
shall put up to sale only that share or those shares of the estate from which, 
according to ihe separate accounts, an arrear of revenue may be due. In all 
such cases notice of the intention of excluding the share or shares from which no 
arrear is due, shall be given in the advertisement of sale prescribed in section 6 
of this Act. The share or shares sold, together with the share or shares exclud- 
ed from the sale, shall continue to (institute one integral estate, the share or 
shares sold being charged with the separate portion or the aggregate of the 
several separate portions of jumma assigned thereto. 

14. If in any case of a sale held according to the provisions of the last 
preceding section, tho highest offer for the share exposed to sale shall not equal 
the amount of arrear due thereupon to the date of sale, the Collector or other 
officer as aforesaid shall stop the sale, and shall declare that the entire estate 
will be put up to sale for ai rears of revenue at a future date, unless the other 
recorded sharer or sharei^B, or one or more of them, shall within ten days pur- 
chase the stiare in arrear by paying to Government the whole arrear due from such 
share. If such purchase be completed, the Collector or other officer as aforesaid 
shall give such certificate and delivery of possession as are provided for in sec- 
tions^ 2 7 and 29 of this Act, to the purchaser or purchasers, who shall have tlie 
same riglits as if the share had been purchased by him or them at the sale. If 
no such purchase be made within teq days as aforesaid, the entire estate shall be 

, sold, after notifiSatioxi for such period and publication in such manner as is pre- 
scrited in section ^ of this Act. 

15. If any recorded proprietor or copartner of an .estate shall deposit with 
the Collector money, or Government securities, endorsed and made payable to the 
order of the Collector, and shall sign an agreement pledging the same to Govern- 
ment by way of security for the jumtfia of the entire estate, and authorizing the 
Collector, to apply to the payment of any arrear of revenue that may become due 
from that estate, the whole or any portion of the s^id money or securities that may 

neemaiy for that purpose, then in the case of any arrear of revenue dtie from 

saM estate not being paid before sunset of the latest day of payment fixed 
sytion 3 of this Act, the Collector shall apply to the payout of snob 
Kioiiey or securities, or such part thereof or of any interest due 
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on the said securities as may be ueceSisary ; and for this purpose the Collector 
shall first apply any money that may be in^is hands and any . interest that may 
be due upon such securities, and may then sell and transfer the securities, for 
any balance that may remain. And so long as any money or securities as afore- 
said, sufficient to cover any arrear that \pay fall due, shall remain and be avail- 
able as aforesaid, the estate for the protection of which the said de|}osit was 
shall be exempted from sale foi* arrears of revenue. All monies and sedurities 
so deposited shall be exempt from attachment otherwise than in execution 
decree of a civil court. • ^ 

16. It shall be competent to the person making a deposit under the provi- 
sion of the last preceding section, or his representative or assignee, at any time 
to withdraw the deposit and to revoke,the pledge of the same. 

17. No estate shall be liaWe to sale for the recovery of arrears which have 
accrued during the period of its being under the management of the Court of 
Wards ; and no estate, the sole propSi'ty of a minor or minors and descended to 
him or thorn by the regular course •of inheritance duly notified to thcr Collector 
for the information of the Court of Wards, but of which the Court of Wards has 
not assumed the management under Regulation VI of 1822, shall be sold for 
arrears of revenue accruing subsequently to his or their succession to the same 
until the minor or minors, or one of them, shall have attained the full age of 
eighteen years. And no estate held under attachment by the revenue authori- 
ties otherwise than by order of a judicial authority, shall be liable to sale for 
arrears accruing whilst it was so held under attachment. And no estate held 
under attachment or managed by a revenue officer, in pursuance of an order of 
a judicial authority, shall be liable to sale for the recovery of arrears of revenue 
accruing during the period of such attachment or management until after the end 
of the year in which such arrears accrued. 

18. It shall be competent to the Collector or other officer as aforesaid, at 

any time before the sale of an estate or shai’e of an estate shall ‘have commenced^ 
to exempt such estate or share from sale ; and in like manner i( shall be com- 
petent to the Commissioner of revenue, at any time before the sale of an estate 
or share of an estate shall have commenced, to exempt such estate or share from 
sale, by a special order to the Collector or other oflScer as aforesaid to that effect 
in each case ; and no such sale shall be legal if held after the receipt of such order 
of exemption. Provided, however, and it is hereby enribted, that the Collector or 
other officer as aforesaid or the Commissioner shall duly record in a *prooeeding 
the reason for granting such exemption ; and provided also that an order for 
exemption so issued by the Commissioner shall not affect thodegality of a sale 
which may have taken place before tlie receipt by the Collector or other pffieex^ 
as aforesaid of the order of exemption. • 

19. Sales shall ordinarily be made by ijfie Collector or other officer as afore- 
said in the land revenue office at the*8udder station of the district : Provid- 
ed, however, that it shall be competent to the Board of Revenue to prescribe a 
place for holding sales other than at such office whenever they shall consider it . 
beneficial to the parties concerned. 

20. In case the Collector or other officer as aforesaid shall be unable frcsH 
fiiokness, from the occurrence of a#holiday,* or from any other cause, to commenee 
the sale on the day of sale fixed as aforesaid : or if having commenced it be bh 
unable, from any cause, to qpmpleteit; be shall be competent to adjouim it to 
the next day following, not being Sunday or other close holiday, recoriing hia 
l*eaB0ns for such adjournment, forwarding a copy of such record to the Coinmi^ 
sionet* of revenue, and announcing the adjournmei^it by written prodmnati^ 
stuck up to kis caicherrj; and m on, from day to day, until he shall bo sSdalO; 
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commence upon, or to complete the sale ; bnt, with the exception of adjournments 
so made, recorded, and reported, ea(^ sale shall invariably be made on the day of 
sale fixed in the manner aforesaid. 

21. On the day of sale fixed according to section 6 of this Act, sale shall 
proceed in regular order ; the estate to J)e sold bearing the lowest number on the 
towjeo or register in use in the Collector’s office of the district being put up first, 
and so on, in regular sequence ; and it shall not be lawful for the Collector or 
other officer as aforesaid to put up anj^ estate out, of its regular order by num- 
ber, excepf^ where it may bo necessary to do so oh default of deposit, as provided 
in section 22 of this Act. ^ 


22. The party who shall be declared the purchaser of an estate or share of 
an estate at any such public sale as aforesaid, shall be required to deposit^ imme- 
diately or as soon after the conclusion of the sale of the estate or share as the 
Collector or other officer as S/foresaid n^ay think necessary, either in cash, Bank 
of Bengal Notes, or Post Bill, or Governmcift Sepurities to bo valued at the market 
rate of thotday, duly endorsed, twenty-five per cent, on the amount of his bid ; 
and in default of such deposit, the estate or share shall forthwith bo put up again 
and sold. 


23. The full amount of purchase money shall be made good by the pur- 
chaser before sunset of the thirtieth day from that on which the sale of the estate 
or share of an estate bought by him took place, reckoning that day as one of the 
thirty ; or if the thirtieth day he a Sunday or other close holiday, then on the first 
office day after the thirtieth ; and in default of payment within the prescribed 
period as aforesaid, the deposit shall be forfeited to Government, the estate or 
share shall be re-sold, and the defaulting purchaser shall forfeit all claim to the 
estate or share, or to any part of the sum for which it may subsequently be sold. 
And in the event of the proceeds of the sale which may bo eventually consum- 
mated being less than the price bid by the defaulting bidder aforesaid, the differ- 
ence shall be leviable from him by any process authorized for realizing an arrear 
of public revenue, and such difference shall bo taken and considered to be a part 
of the purchase money, and shall be dealt with in the manner hereinafter pro- 
scribed for the disposal tliereqf. 

24. When default is made in the payment of purch.ase money, a notification 

of the intended re-sale shall be published for the period and in the manner pre- 
scribed in section 6 of tMs Act, but such notification shall not be published 
until the expiiation of thi’ee clear days after the day on which the default shall 
have occurred ; and if the payment or tender "of payment of the aiToar on account 
of which the estate or share was first sold, and of any anmr which may have 
subsequently become due shall be made by or on behalf of the proprietor of the 
estate on* share before sunset of the third day, the issue of the notification of 
re-sale shall be stayed. The rules coj^tained in the last preceding section shall bo 
applicable to evety such ro-salc. Provided that, if default of payment of purchase 
money shall occur inore than once, the amount to be recovered from the default- 
ing bidders shall bo the dilference betweemthe highest bid and the proceeds of 
the sale eventually consummated, which amount may bo levied in manner afore- 
said from any of the defaulting bidders to the extent of the amount by which his 
hid exceeds the amount realized. • « 

25. by Act KJI, B. C, of 1868, s, 29.] 

26. It shall be competent to the Oommissioper of revenue, ou the ground 
bf hardship or injustice, to suspend the passing of final orders in any case of 

n sale, and to represent the case to the Board of Revenue, who, if 
cause, may recommend to the local Government to annul the sale; and 
^ Iqosl Goverumoiit in any such csSe may annul thb sale and cause tlye estate or 
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share of an estate to be restored t6 the proprietor on such conditions as may 
appear equitable and proper. • 

27. All sales of which the purdhase money has been paid up as prescribed 
in section 23 of this Act, and against which no appeal shall have been preferred, 
shall be hnal and conclusive at noon ofi the sixtieth day* from the day of sale, 
reckoning the said day of sale as the first of the said sixty days. And sales 
against which an appeal may have been preferred, and dismissed by the Commis- 
sioner, shall be final and conclusive from the date of such dismissal, if ^ore than 
thirty days from the day of salb, or ^ less, then at noon of the thirtieth day aa 
above provided. 

28. Irafnediately upon a sale becoming final and conclusive, the Collector or 
other oipcer as aforesaid shall give to the purchaser a certificate of title in the form 
prescribed in Schedule A annexed to this Act. And the said certificate shall b© 
deemed in any Court of ^Justice sufficient evidence of the •title to the estate or 
share of an estate sold being vested in the person or persons named from the date 
specified; and the Collector shall also notify such transfer by written ^procl amo- 
tion in?**Fbis own office, and in the Courts of the moonsiffs and police tliannalia 
within whose jurisdictions any part of the estate or share sold shall be situated. 

29. The Collector or other officer as aforesaid shall order delivery of 
possession^ of the estate or share purchased to be made by removing any person 
who may refuse to vacate the same, and by proclamation to the occupants of the 
property by beat of drum or in such other mode as may be customary, at some 
convenient place or places ; and by affixing a copy of the certificate at the mal- 
outeberry or in some conspicuous place of the estate or share of an estate 
purchased. 

30. The party certified as the proprietor of an. estate or share of an estate 
by purchase under this Act, shall be answerable for all instalments of the revenue 
of Government which ma^" fall due after the latest day of payment aforesaid. 

31. The Collector shall apply the purchast? money first to*the liquidation of 

all arrears due upon the latest day of payment from the estates or share of an 
estate sold; and secondly to the liquidation of all outstanding demands debited to 
the estate or share of an estate in the public accounts of the district ; holding 
the residue, if any, in deposit on account of the late recorded proprietor or pro- 
prietors of the estate or share of an estate sold, or their heirs or representatives 
to be paid to his or tjieir receipt on demand in manner following : to Avj[t, in shares 
proportioned to their recorded interest in the estate or share of an estate sold, if 
such distinction of shares were recorded, or if not, then as an aggregate sum to the 
whole body of proprietors upon their joint receipt. And if before payment to the 
late proprietor or proprietors of any surplus that may remain of the puichas© 
money, the same bo claimed by any creditor in satisfaction of a debt, sucR surplus 
shall not Be payable to such claimant, nor shall it be withheld frojn the proprietor, 
except under precept of a civil court. , 

32. The annulment by a Commissioner or by Government of a sale made 
under this Act, shall be publicly notified by the Collector or other officer as 
aforesaid, in the same manner as the becoming final and conclusive of sales is 
required to be notified by section 28 of this Act, and the amount of deposit 
and balance of purchase money slnfll be fo Ah with returned to the purchaser with 
interest thereon at the highest rates of the current public securities ; which shall 
be paid by the Government, unless the proprietor shall hiave become liable for the 
same under the provisions of section 25 or section 26 of this Act. 

33. No sale for arrears of revenue or other demands realizable iu the 

] ♦ See Act VH of 1868, «, ^ ^ 
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manner ae aiToars of revenue are realiisabfe, made after the passing of this Act, 
shall be annulled by a Court of Justice, except upon the ground of its having 
been made contrary to the provisions of thid Act, and then only on proof that the 
plain tifE has snstainedf«ubstaniial injury by reason of the irregularity complained 
of : and no such sale shall be annulhid upon such ground, unless such ground 
shall have been declared and specified in an appeal made to the Commissioner 
under section 25 of this Act ; aud no suit to annul a sale made under this Act 
shall he r^eivod by any Court of Justice, unless it shall be instituted within one 
year from the date of the sale becoming fiual conclusive as provided in 
section 27 of this Act : and no person shall be entitled to contest the legality of a 
sale, after having received any portion of the purchase monejit Provided, 
however, that nothing in this Act conta'ned shall be construed to debar any 
peison considering himself wronged by any act oV omission connected with a sale 
under this Act, fr<$m liis remedy in a personal action for damages against the 
person by whose act or omission he considers himself to have been wronged. 

34. S!f a sale made under this Act be* annnlled by a final decree of a civil 
court, application for the execution of such decree shall be made vMin six 
months after the date thereof : otherwise the party in whose favour such decree 
was passed shall lose all benefit therefi'om. And no order for restoring such 
decree-holder to possession shall be passed until any amount of surplug purchase 
money that may have been paid away by order of a civil court be repaid : by 

. him, with interest at the highest rate of the current Government securities. 
And if such party shall neglect to pay any amount so recoverable, within six 
months from the date of such final decree, ho shall lose all benefit therefrom. 

35. In the event of a sale being annulled by a final decree of a Court of 
Justice, and the former proprietor being restored to possession, the purchase 
money shall be refunded to the purchaser by Government, together with interest 
at the highest rate of the current pnblic securities. 

36. Any suft brought to oust the certified purchaser as aforesaid on the 
ground that tlj,e purchase was made on behalf of another person not the cei*tifiod 
purchaser, or on behalf partly oF himself and pai’tly of another person, though by 
agreement the name of the cQi'tified purchaser was used, shall be dismissed with 
costs. 

37. The purchaser of an entire estate in the permanently settled districts 
of Bengal, pehar, and Orissa, sold under this Act for the recovery of arrears due 
on account of the same, shall acquire the estate free from all encumbrances which 
may have been imposed upon it after the timd of settlement ; and shall be entitled 
to avoid and annhl all under-tenures aud forthwith to eject all under-tenants, 
with Ahe following exceptions : 

FM. Istemrarce or mokurraree tenures which have been held at a fixed 
rent from the time of the permanent settlement. ^ 

Secondly, 1'^ures existing at the iime of settlement, which have not been 
held at a fixed rent. Provided always that the rents of such tenure shall be 
liable to enhancement under any law for the time being in force for the enhance- 
' ment of the rent of such tenures. 

. Thirdly, Talookdaree and other similar tenures created since the time of 
settlement and' held immediately of the proprietors of estates, and farms for 
terms of years so held, when such tenures and farms have been duly registered 
. under the provisions of this Act. « 

. Fowthty, Leases of lands whereon dwelling houses, manufactories, or other 
yermaftent buildings have been erected, or whereon gardens, plantations, taiilosi> 
vjrmU, otboals, places of worship, or burning or burying grounds have been made, 

; •s|rherein mines have been i 
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And suoli a parcHaser as is aforeSaid shall be entitled to proceed in the man- 
ner prescribed by any law for the time being^ force for the enhancement of the 
rent of any land coming within the fonrth class of exceptions above made, if he 
can prove the same to have been held at what was originally an unfair rent, and 
if the same shall not have been held at a fixed rent, equal to the rent of good 
arable land, for a term exceeding' twelve years ; but not otherwise. 

Provided always that nothing in this section contained shall be construed to 
entitle any such purchaser as aforesaid to eject any raiyat, having a right of occu* 
nancy at a fixed rent or at a fent assessable according to fixed mles under the 
laws in force, or to enhance the rent or any such raiyat otherwise than in the man- 
ner prescribed by such laws, or otherwise than the former proprietor, irrespec- 
tively nf all engagements made since the time of settlement, may have been 
entitled to do. • 

38. The following rules for the registration of talookdarco and other simi- 
lar tenures created since the time of settlement, and hold immediately of the 
proprietors of estates, and of farms for terms of years so held, shall be* observed, 

39. There shall be two sets of registers, one for common registry and one 
for special registry. Common registry shall* secure such tenures and farms 
against any auction purchaser at a sale for arrears of revenue except the Govern- 
ment. Special registry shall secure such tenures and fairnis against any auction 
purchaser at a sale for arrears of revenue including the Government. 

40. The holder of any talookdaree or other similar tenure, such as is de- 
scribed in section 38 of this Act, desirous of registering it, shall apply by petition 
to the Collector of the distinct to which the estate belongs. 'I’he application 
shall state which description of registry is desired, and shall contain the follow- 
ing particulars so far as the same are ascertainable 

1. The perguniiah or pergunnah^ in which the ’tenure is situated. 

2. The nature of the tenure. 

3. The name or names of the village or vrllages whereof* the land is com- 
posed, or wherein it is situated. ^ 

4. The area of the land comprised in the tenure, with its boundaries in 
complete deiail. 

5. The amount of rent payable annually for the tenure, and whether the 

rent is fixed for a term of years or in perpetuity, and the duties, if any, required 
to be performed on ^connt of it. * 

6. The date of the deed constituting the tenure, or the date when the 
tenure was created. 

7. The name of the proprietor who creal/cd the tenure. 

8. The name^of the original holder of the tenure. , 

9. The name of the present possessor, and if he be not the original holder, 
the mode flu which be succeeded to the tenuj’e, whether by inheritance, gift, pur- 
chase, or otherwise, and whether ho holds jointly or solely. ^ 

Holders of such farms as are described in the said section may apply in like 
manner for registry of the same. The*aj)plicatiou shall contain such of the fore- 
going particulars as are applicable to farms. 

41. When the application is for common registry, the Collector shall serve 
*a notice on the recorded proprietor er proprietors of the estate in which the tenure 
or farm is situated, or the authorized agent of such proprietor or proprietors, with 
a copy of the application annej^ed ; and shall cause a notice, with a copy of the 
application annexed, to be a&ed in his office, and at the mal-cutchorry of the * 
estate in which the tenure or farm is situated, or in such other place or places as 
in the opinion of the Collector may be best suited to give publicity to the appll^ 
cation, requiring the proprietor or any party- intei'ested, within thirty days muis 
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the issue .of the said notice, to hie any objictions he may have to the res^stry of 
the tenure or farm, or to any atatein^nt contained in the applicaticm. Ii within 
the limited time no objection is made, the Collector shall register the tenure or 
farm. If within the limited time an objection is made by any recorded pro- 
prietor, or by any party interested pot being a proprietor, the Collector shall 
examine the person so objecting or his authorized agent, and if it shall appear to 
him that such person has probable ground of objection, the Collector shall sus- 
pend proceedings, and shall refer the parties to^ the civil court ; otherwise he 
shall grant the application. If the decision of ^he civil court be in favour of the 
applicant, the Collector, on the presentation of a copy of the final decree, shall 
register the tenure or farm. 

42. When the application is for special registry, the Collector shall serve 
and issue the notices prescribed in the last preceding section.* If within the 
limited time no objection is made, the Collector shall cause any enquiry that he 
may deem necessary for the security of the 'Government i^e venue to be made ; and 
if he is sa^tisfied that the Government revenue of the parent estate is sufiicientlj 
secured so far as it may be affected by the tenure or farm in question, he shall 

' report the case to the Commissioner, who, if also satisfied ou that point, shall 
direct the tenure or farm to bo registered according to the application ; otherwise 
the application shall be rejected. If within the limited time any recorded pro- 
prietor or any party interested not being a proprietor object to the registry, the 
Collector shall examine the person so objecting or his authorized agent, and if it 
shall appear to him that such person has probable ground of objection shall bus* 
pend proceedings, and shall refer the parties to the civil court ; otherwise he 
shall proceed as if no objection had been made. If the decision of the civil court 
be in favour of the applicant, the Collector, on the presentation of a copy of the 
final decree, shall proceed as above provided for cases in which no objection is 
made within the limited time. 

43. Leases of lands of the «desoription specified in the fourth exceptional 
class in soctiop 37; may be registered, at the option of the holders, in fche manner 
and under the rules hereinbefore provided for the registry of talookdaree and 
other similar tenures. 

44. Tenures of the first and second exceptional classes in section 87 may be 
registered at the option of the holders ; and when so registei’ed shall be entered 
only in the special registef^. Application for such rogistiy sl^ll contain the parti- 
pulars spe^ifie4 in section 40 so far as the same are ascertainable, and notices shall 
be served and issued in the manner prescribed in section 41. If within the 
limited time no objection is made by any recorded proprietor or by any party 
interested not being a proprietor, the Collector shall make such enquiries as may 
be necessary to satisfy him as to the validity of the tenure ; and if the result be 
to satisfy him that the tenure is v^lid, Ee shall report the case to tHb Gommisr 
sioner, who, if &l 80 satisfied that the tenure is valid, shall direct it to be entered 
in the Bj^ecial register ; otherwise the application for registry shall be rejected. 
If within the limited time any recorded proprietor or other party as aforesaid 
object to the registry of the tenure, the Collector shall examine the person so 

. ohjeotini^ or his authorized agent, and if it shall appear to him that such person 
has probable ground of objection, shall suspend proceedings, and refer the parties 
ip the oiyil court; otherwise he shall proceed as if no objection had been madoA 
If ihe decision of the civil court foe in fii.your of the applioant, the Oolleotor, on 

, the pwentetiou of a copy of the final decree, shall proceed as above provided fd! 

" i^asos in which no objection is made within the limited time. Provided always 
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tliat nothing contained in this section'ethaU be understood as rendering registra- 
tion iieceesai'Y for the protection of ho7%d fide tenures of the description hot^ein 
referred to, # * 

4fi>. [Bepealed by Act III of 1862, B. 0.] 

46. The actual expenses of any ino%Burement, survey, or local enquiry made 

under sections 42 and 44 of this Act, shall be borne by the party who applies for 
the registry of his tenure or farm j and such party may be required by the Collec- 
tor from time to time to make such advances on this account as he m^ consider 
necessary. • ^ ^ 

47. No civil court shall be competent to order the revenue authorities to 
enter any tenure or farm in the special register. Provided always that the 
refusal of the revenue authorities so to register any tcuui*e or farm shall not 
affect the title of the holder, wHatever it may be. 

48. Subject to the general law of limitation, any persen thinking himself 

wronged by the registry of a tenure* or farm, may file a suit for the cancelmont 
of the same. • * 

49. In the execution of their functions in the registration of tenures and 
farms under this Act, all subordinate revenue ajithorities shall proceed in accord- 
ance with the general instructions which they may receive from the superior 
revenue smthorities to whom they are subordinate, and from the local Govern- 
ment ; and all orders passed under the sections aforesaid shall bo open to appeal- 
in usual course. The order of a Commissioner for the special registry of a tenure 
under the provisions of this Act, shall be open at any time within one year from 
the date of registry to revision by the Board of Kevenue or the local Govern- 
ment, on the ground of the Government revenue not having been sufficiently 
secured or of the invalidity of the tenure, as the case^may be. 

60. Entry in the special register shall bo an efieotual protection of the 

tenure or farm so registered, unless in a suit instituted by Government in a civil 
court within the period allowed for suits for the recovery of the public revenue 
a decree be passed pronouncing the registration to have been obti^ned by fraud, 
to the injury of the Government revenue. Provided that a tenure or farm in 
the hands of a bond fide purchaser for value shall not be avoided by reason of 
such fraud. But the tenure or farm shall be liable to such amount of rent as 
would have been fair and equitable at the time of the special registry thereof, 
such amount to be fiyed by the Cqllector. • 

61. Tenures and farms of the third exceptional class described in section 
67 of this Act, for the special regisiJration of which application shall be made 
within the prescribed time, and in respect of which the Collector shall have com- 
menced the enquiry prescribed in section 42, shall, in case of the sale of the p|irent 
estate for arrears of revenue, be protected pending the duration of such inquiry, 
and shall be protected eventually by*regisJ?ration, if the final award of the Re- 
venue authorities, upon such application, oe in favour of the claiifiant. 

62. The purchaser of au estate in a district not permanently settled, sold 
under this Act for the recovery of arrears due on account of the same, shall 
acquire the estate free from all encumbrances which may have been imposed 
upon it after the time of settlement, and shall be entitled to avoid and annul all 
tenures which may have originated with the defaulter or his predecessors, bein|^< 
representatives or assignees of the original engager, as well as all agreements 
with raiyats or the like, settled, or accredited by the first engager or hia represenf- 
tatives, subsequently to the last settlement, as well as all tenures which the firM , 
engager may, under the conditions of his settlement, have been competent to' tmi 
aside, alter, or renew, saving always and except leases of lands whereon dwi^Hiiii^ 
ImtustS} mae^ufactories, or other peimane&i huildisgs have been ereotod, or 
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gardens, plantations, tanks, wells, canals, places of worship, or burning or burying 
grounds have been made, or wherein giines have been sunk, which leases or engage- 
mehts shall, so long as^e land is duly appropriated to such purposes, and the 
stipulated rent paid, continue in force and effect. Provided that nothing con- 
tained in this section shall bo constri^d to entitle any purchaser of land at a 
public sale for an*ear8 of revenue to demand a higher rate of rent from any per- 
sons whose tenure or agreement may be annulled as aforesaid, than was demand- 
able by the former proprietor, except m cases in *which such persons may have 
held their^lands under engagements, stipulatiilg for a lower rate of rent than 
would have been justly dcinandable for tne land, or in cases in which it may be 
proved that, according to the custom of the pergunnah, mouzah, or other local 
division, such persons arc liable to be called upon for any new assessment, or 
other demand not interdicted by the Regulations t)f Govenimont. 

53. Excepting sharers in estates under butwarrah who may have saved their 
shares from sale under sections 33 and 34, Regulation XIX of 1814, and sharers 
with whom the Collector, under sections 10 and 11 of this Act, has opened separate 
accounts, any recorded or unrecorded proprietor or oo-partner, who may purchase 
the estate of which he is propTiet6r or co-partner ; or who by re-pnrebase or 
otherwise may recover possession of the said estate, after it has been sold for 
arrears under this Act ; and likewise any purchaser of an estate sold for arrears 
or demands other than those accruing upon itself ; shall by such purchase acquire 
the estate subject to all its encumbrances existing at the time of sale and shall 
not acquire any rights in respect to under-tenants or raiyats, which were not 
possessed by the previous proprietor at the time of the sale of the said estate. 

54. When a share or shares of an estate may be sold under the provisions 
of section 13 or section 14, the purchaser shall acquire the share or shares subject 
to all encumbrances, and shall not acquire any rights which were not possessed 
by the previous owner or owners. 

55. Arrears rent which on the latest day of payment may be dae to the 
defaulter from his under-tenants or raiyats, shall, in the event of a sale, be recover- 
able by him after the said latest day, by any process except distraint which might 
have been used by him for that purpose on or before the said latest day. 

56. Any Collector or otlier officer as aforesaid conducting a sale under this 
Act shall be competent to punish any contempt committed in his presence in 
open cutchorry or office fdr the time being, by fine to an extent not exceeding 
two hundred rupees, commutable if not paid to imprisonment in the civil jail for 
a period not exceeding one month ; and the Magistrate to whom such an offender 
may be sent by or Collector or other officer as aforesaid, shall carry his sentence 
into effect. Provided that an appeal from any order passed under this section 
shall lie to the Revenue Commissioner, whose decision shall bo final. 

57. A default to make good a Ipd by*making the deposit requiAsd by sec- 
tion 22 of this Abt, shall be held to be a Contempt. 

58. When an estate is put up for sale under this Act for the recovery of 
arrears of revenue due thereon, if there bemo bid, the Collector or other officer 
as aforesaid may purchase the estate on account of the Government for one rupee, 
or if highest bid be insufficient to cover the said arrears and those subse- 
quently accruing up to the date of sate, the Collector or other officer as aforesaid 
may take or purchase the estate on account of the Government at the highest 
amount bid ; in both whieh cases the Government^ shall acquire the property sub- 
ject to the piovisions of this Act. 

; 59. [l^ealed hy Act III of 1862, R. C.j 

^ The provisions of Regulation VIII, 1822 nnd Regulation IX, 1826 shall 

be in force in every estate in any part of yrhich a measurement, sttrv^, or lo^l 
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enquiry may be made under this Ant ;• and in every estate purchased or taken on 
account of Government under this Act. « 

61. In the construction of this Act the word “ Collector ” shall include a 
Deputy Collector or other officer exercising by the authority of Government the 
powers of a Collector or Deputy Collector 

62. The operation of this Act shall be confined to such parts of the Lower 
Provinces in the Presidency of Fort William in Bengal, as are or shall be subject 
to the general Regulations of that Presideficy. 

SCHEDULE A. 

I certify that A. B. has purchased under Act No. XI of 1859 the mehal (or 
share of a mehal) specified below, standing in the towjee of the District of , 
andrthat his purchase took effect on the day of (being the day after 

that fixed for last day of payment), ^ • 

(Signed) D. B., 

Collector. * 


Specification. 

• (If of an entire Mehal,) 

Towjee number 

Name of mehal 

Name of the former proprietor 

Sudder jumma. 

(If of a share of a MehaU) 

Towjee number of the entire mehal 
Name of the entire mehal • 

Sudder jumma of the entire mehal 

Description of the share sold 

Subordinate Towjee number of the share sold 

Name of the former proprietor of the share sold 

Sudder jumma for which the share sold is separately liable. 


SCHEDULE B. . 

Fees. 

For filing an application under section 10 or section 11 for opening a separate 
account fo*^ a share of an entire estatet 

If the annual jumma of the shaue do not exceed two hundred and fifty 
rupees. Rs. 25 0 0. * 

If the annual jumma of the sharq exceed two hundred and fifty rupees and 
do not exceed one thousand rupees, at the rate of ten per cent, upon thd 
jumma. ^ 

If the annual jumma of the share exceed one thousand rupees, at 'the ra^ 
of ten per cent.. upon one tnousand rupees, and two per cent, upon all 
above that amount. • 

For filing an application fora deposit of money or Government securitied 
under section 15, half per cent, on the amount deposited. 

For any interest on Government securities so deposited, drawn by i-the 
Collector, half per cent. of. the amount drawn. 
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For filing an application for withdrawal of a deposit under section 16, half 
per cent, of the amount withdmwn.. 

For filing an application under sections 40, 43, or 44 for the registration of 
an under-tenure or wm. 

If the annual rent of the under-tenure do not exceed five hundred 
rupees. Rs. 25 0 0. 

If the annual rent of the under-tenure exceed five hundred rupees and do 
not exceed one thousand rupees, at the ratte of five per cent, upon the 
ren£* * 

If the annual rent of the undor-tenurS exceed one thousand rupees, at the 
above rate up to one thousand rupees, and at one per cent, upon all above 
that amount. • ^ 


. ACT XII 1841. 

(Passed on the 19th July, 1841.) 

An Act for amending the Be7njal Code in regard to sales of land for arrears of 

revenue, 

N. B. — The whole of this Act has been repealed by Act XIV of 1870 except section 2 
which is as follows : 

2. There shall be no demand of interest or penalty upon any arrears of 
land revenue. 


, ACTING. Ill OF 1862. 

PASSilD BY THE LiEUTENANT-GoVBRNOB QP BeNGAL IN COUNCIL. 

(Received the assent of the Governor- General on the 21st April 1862.^ 

An Act to amend Act XI of 1859 (to improve the law relating to sales of land for 
arrears of revenue in ihe Lower Provinces under the Bengal Presidency,) 

« ' ♦ 

Whereas it is expedient to extend the period allowed for the registry of 
and farms, and to alter the scale of fees on certain applications for 
the^euing of separate accounts for shares of entire estates for deposit of money 
pr Government securities, and for registry of under-tenurQs and farms ; It is 
enacted & follows . 

1. Sections^ 45 and 59 of Act XX of ^1859 are hereby repealed. 

2. Applica{i(^s under sections 40, *43, and 44 of Act XI of 1859, for 

i^gistry of tenures and farms created before the passing of Act XI of 1859, must 
be m^e within three years of the passing of this Act. Applications for the 
registry of tenures existing at the time of the passing of this Act, but created 
afte^r thrf%a^ing of Act XI of 1859, must be made within three months of the 
passing of tiiis Act. Applications fdr the registry of tenures created after the 
passing of this Act must be made within three months of the date of the Deed 
constituting the tenure. * « 

' 3. The Collector on the part of the Obvemment shall be entitled to 

horn applicants under sections 10 and 11, sections 15 and 16, sections 
, 40, 43, and 44 of Act XI of 1859, fees not exceeding the rates specified in the 
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Ksbedule to this Act ttnn«ed, which Ichednic shall he 

,nd applications under the.said sections shall not be received unless the said fees 
,re ,jg tgjjgn read as part of the said Act XI of 1869. 


Schedule os fees. 

1. For an. applicatiorp under section 10 or section 11 of ^ct XI of 

.859, for opening a separate account f«r a share of an entire estate— , 

If the*^ annual jumina of the share do not exceed 1,0W n^ees at the rate^ 
«n per cent, upon the inmnia. If the annual jumma of the share exceed 1,000 
■upres'^lt the rate of ten per cent, upon 1,000 rupees, and two per cent, upon 

dl for a deposit of money or Government securities 

inder section 16 of the said Act, half per cent, on the ^onnt deposited. 

For any interest on Government secuiuties so deposited, drawn by the 
Collector, half per cent, on the amount drawn. - , . 

For filing an application for withdrawal of a deposit under section 16 of the 
aaid Act, half per cent, on the amount withdmwn. . . . 

3. For filing an application, under sections 40, 43, or 44, of the said Act, for 

the registration of an under-tenure or farm— ^ i aaa 

If the annual rent of the under-tenure or farm do not exceed 1,000 rupees, 

at the rate of five per cent, on the rent. ^ i aaa 

If the annual rent of the under-tenure or farm exceed 1,000 rupees, at the 

above rate up to 1,000 rupees, and at one per cent, on all above that amount. 




PART VII. 

PUBLIC DEMANDS RECOVERY. 

REGULATION III OP 1794; ACT VII B. C. OP 1868 (AS 
AMENDED BY ACT II B. C. OP 1871, AND VU B. C. OP 18.80) 
ACT VII B. C. OP 1880. 
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EEQULATION lit OF 1794. 

A Begulation for exempting proprietors of land (with c&t'tain exceptions) from being 
confined for arrears of revenue; an^ for prescribing the process by which 
taJmldars are to demand payment of arrears ; and for enabling the Collectors 
to recover from native officers employed under them^ public money or papers 
which they may embezzle or retain; and^ for expediting the trial causes relating 
to the public revenue or th& rents of individuals. Passed by tW Governor* 
General in Council on the \Aith Mafch 1794. 

12. That proprietors and farmers of land may be enabled to recover sums 
that maiy bo exacted from tbem Jpy the*Collector on the part of Government abovo 
what they may bo bound to pay by their engagements an^ that they may be 
indcranifiod from all loss they may sustain* by sucli exactions, it is declared that if 
a Collector shall demand a sum of money from proprietor or farmer of land or 
account of arrears in the mariner pres*cribod in section 3, Regulation XlV of 1793, 
and the proprietor or farmer shall deny, by a writing to that effect addressed to 
the Collector, the justness of the whole or a fart of the demand, but to prevent 
any further process being issued against him shall discharge the whole of the 
demand, tlie proprietor or farmer shall be at liberty to sue the Collector in the 
Dewani Adawdat of the zillah for the recovery of the sum which ho may consider 
to have been unjustly taken from him, and the Court shall give judgment in 
favour of the complainant for all such sums as may be proved to have boon unduly 
exacted from him, and the amount of such judgment shall be refunded to him 
from the public treasury of the zillah with interest at the rate of twelve per cent, 
per aniiurn, from the date of exaction to the date of t4io decree. 

All the rules in Regulation XiV of 1793 respecting shits instituted against a 
Collector for sums actually received by him on tjie part of Government from any 
proprietor or farmer of laud or from the surety of any farmer are to bo considered 
applicable to suits that may be i<istitatod against the Collector undt>r this section. 

13. When arrears shall become due from propriotoi's or farmers of land, 
whose revenue may bo made jiayablo to a tohsildar or other officer appointed 
by Government to collect it, such officer is to demand tlie payment of the arrears 
by the same process as Collectors are required to observe in requiring the dis- 
charge of arrears, tlf the defaulter shall not liquidate the arretirs by the 
prescribed period, the tehsildar or other officer is to report the amount of the 
arrear to the Collector who is to proceed to tho recovery of it J)y the same pro- 
cess as he is directed to observe in recovering arrears duo from proprietors or 
farmers paying rewonue immediately to the treasury of tlie zillah. • • 

16. ^Collector shall have a claim on the part of the Government of any 
of the native officers described in tho preceding section for a bakneo of accounts 
or money or papers belonging to Government he is to require ttio payment of the 
money, or the delivery of the papeiy by a writing under his official seal and 
signature, and the signature of his dewan or other head native officer of his 
dafter for tho time being, specifying the amount of tho money or the particular 
papers required, and the date and place tli%b may be fixed for the delivery of tb© 
money or papers. If the officer shjfll not discharge the money or deliver np the 
papers by the limited time, tho Collector is ompowerej^ to apprehend him and 
convoy him to the jail of th6 DeWani Adawlat of the zillah, the Judge of which Couri; 
shall detain him in confinement until the sum demanded of him shall be discharg- 
ed or ho shall have delivered up the papers. The Collector is authorized likewise 
to attach such part of the real or personal property belonging to the officer, as may 
be snfficietit to make good the sum which may be due from him. If his property 
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eball be in another 2111 ab he is to apply to the Collector of that zillah who shall 
cau^ it to be attached. If the property shall be within the cities of Patna, Dacca or 
Hufshedabad, the Collector is to apply to the Jndge of the zillah, through the 
Vakil of Government, to make application to the Jndge of 'such city to attach and 
deliver it into the charge of the nearest Collector. The Board of Revenue are 
empowered to order the property to be sold under the rules by which the lands 
of proprietors are directed to be dUposed of for the discharge of arrears of 
revenue. 

In the ■ event of the death of any such officer, the surety is to be exonerated 
from all responsibility, and tlio Oolloctor is to proceed against his heirs by a 
regular suit in the Court to which they may be amenable for any claims which 
Government may have upon the deceased. . The suit is to be carried on by the 
vakil of Government, and the public expenses, and the rules in Regulation 
XIV of 1793 regarding suits so carried on by tho Collectors, are to be held appli- 
cable to it. 

(The native officers described in the preceding section are tehsildars, sazawals, ameens, 
sheristadara, munshis, moknrrirs, and all native oSlcors entrusted with the receipts or payment 
of public money, or the charge of public accounts. Sec Act XII of 1850 and ante, p. 97.) 

17. If any such native officers who may have retained public money or 
papers in his possession shall abscond or not to be forthcoming the Collector 
may proceed against the surety upon his engagement or apprehend the offender 
and commit him to prison, if he be within the limits of the zillah ; or if ho shall 
have taken refuge in any other zillah, or in either of the cities of Patna, Dacca, 
Murshedabad, and the Collector shall deem it necessary to require his personal 
attendance that he may proceed against him instead of his surety, the Collector 
is to apply to tho Judge of tho zillah, to request the Judge within whose 
jurisdiction the officer may be or reside to cause him to bo apprehended. Tho 
Judge to whom tho application may be made is to convey the officer in safe 
custody to the jaij of the zillah from which he may have absconded. 

18. If a Collector shall have occasion to require any such officer to attend 

to adjust his alccounts, that the sum due from him may bo ascertained, and he 
shall not attend npon being required by a. writing to that effect under the official 
seal and signature of the Collector to be fixed up in his kachari and at tho place 
in tho zillah at which the officer may have last resided, the Collector is empowered 
to prepare the most acciXiate statement that he may he able of the money or 
papers in ^the possession of such officer, and proceed against the surety upon his 
engagement for the balance, or papers in the same manner as if the accounts had 
been adjusted and the list of tho papers prepared in the presence of the officer ; 
or he may cause the officer to be apprehended by his own authority under section 
16, if he^be within the limits of the zillah, or, if he sliall hav& taken up his abode 
In any other zillah or in either of the citieb of Patna, Dacca, or Mfipsihedabad by 
application to the Judge in the manner directed in section 17. If it should after- 
wards appear upon enquiry before the Court, that no part or a portion only of the 
sum demanded w:as due from him, or that the papers required were not in hi$ 
tKiSsession, the Collector shall not be liable to pay any damages for having confined 
juim, and all csosts that may be incurred in the suit or enquiry shall be paid by the 
officer. . , 

19. If any such officer or his surety shall be confined on account of a claim 
for public money, and previous to the sale of his property, or, supposing the 

, C^lfector to have been able to get possession of any property belonging to 
him at any time subsequent to his confinement, shall deny the justness of the 
whole or any part of demand made upon him by the Collector, and find some 
responsible person who will become swurity that he will institute a suit in the 
GouH in fifteen days againat the Collector' w tijr the demand| and to jpay the sum 
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tbat maj be awarded against bim with cost and interest at the rate of twelTe per 
06 ut» from the date on which the snm may demanded of him to the date of the 
decree, the Court is to discharge the officer or surety and proceed to the trial of 
the suit ; and, if any property belonging to the officer or surety shall have been 
Ordered to be sold, the sale shalLbe oountprmanded and the property restored to 
the owner. 

20. If any such native officer or his surety shall be committed to cus^dy bv 
the Collector, and shall not obtajn his reledle in tho mode specihed in section 19, 
ho shall nevertheless bo at liberty whilst in confinement to sue the Gtelleotor by 
whom he may have been confined, shoifld he doom the demand upon him unjust. 


ACT VII pF 1868. 


Passed by toe Lieutenant-Governor op Bengal in Council. 

• « 

(Received the assent of the Lieutenant^ Governor on the Idth July 1868, and of the 
Governor- General on the li)th August 1868.) 


Au Act to make further provision for the recovery of arrears of land revenue 
and publid demands recoverable as arrears of land revenue. 

Whereas it is expedient to amend and extend the law for the rocoveiy of 
arrears of land revenue and of public demands recoverable as arrears of laud 
revenue, it is declared and enacted as follows : 

1. , In this Act and in Act XI of 1859 (to improve the law isolating to sales 
of land for aiTcarsof revenue in the Lower Provinces under the Bengal Presidency), 
the words in this section mentioned diall have the ilieauiugs therein attributed 
to them respectively. 

The word “ proprietor ’* includes any tenant by whom anjj estate or tenure 
is held directly under Government. 

The word “ revenue incMdes every sum annually payable <b Government 
by tbe jiroprietor of any estate or tenure in respect thereof and eveiy sum payable 
to Government in respect of tucoavee, or of any money advanced by Govexmmeni 
to proprietors of land for making or repairing embankments, reservoirs, or water- 
courses, or other improvements on tho laud held by them. 

The word estsite ” means any land or share in land subject to tfie payment 
to Government of an annual sum in*rospect of which the name of a proprietor is 
entered on the registers known as tho general ^egi^sfce^ of all revenue-paying 
estates or in respect of which a separate account may in pursuance of section 10 
or section 11 of the said Act XI of 1859 have been opened. • 

Tho word “tenure" includes all*interests in land whether rpnt-paying or 
lakhiraj (other than estates as above defined), and all fisberies which by tbe 
terms of the grants creating the same or by the custom of the country are 
transferable, whether such tenures are^suraablo or not, and whether the right of 
selling or bringing them to sale for an arrear of rent may or may not have been 
specially reserved by stipulation in any instrument. 

The “jurisdiction" of a Oellector* means the district to which suoh 
Collector is appointed or throughout which any officer vestod with the powers el ; 
a Collector is authorized to exercise such powers. • , ' 

The word “ Collector" includes any person vested with the power of GoUe^r 


tor- 
B. C 


(^0 remaining portion of the section has been repealed by Act Vll 




683 « 


PUBLIC DEMANDS EBOOVEET. Vir, 1868, b. o. 


2. It sball bo lawful for ibo Commiseaoner of revenue to receive an appeal 
against any sale made under this ^^ct or the said Act XI of 1859, so that sneh 
appeal be preferred to such Commissioner on or before the sixteenth day from the 
day of sale reckoning as in section 23 of the said Act XI of 1859, or be present- 
ed to the Collector or other officer duly gbuthorized to hold sales under the said 
Act for transmission to the Commissioner on or before the forty-fifth day from 
the day* of sale reokoring as aforesaid, and not otherwise ; and the Commissioner 
shall be competent in every case of appeftl so preferi;ed, to annul any sale of an estate 
or share of'^an estate made under this Act or Act XI of 1859, wliich appear to 
him not to have been conducted according’ to the provisions of the said Acts, 
awarding at the same time to the purchaser a payment from the proprietor of 
compensation for liis loss, if the sale shall liavo becu occasioned by neglect of the 
proprietor, such compensation not to excocci the interest at the highest !^ate of 
the current Government secuiities on the amount of deposit or balance or pur- 
chase money during the period of its being retained in the Collector’s office ; and 
the order of the Commissioner shall in su^ oases be final. 

3. From the date when this Act comeist into operation the word “ thirty ** 

shall be substituted for the word “ fifteen ” in section G of the said Act XI of 
1859, and the words “ is more than thirty” in the same section shall bo omitted 
therefrom, and the said section sliall bo read as if the same had not been inserted 
therein. * 

4. From the date when this Act comes into operation, the word “ sixtieth ” 
and “ sixty ” shall be substituted for the words “ iliirtieth ” and “ thirty ” 
respectively wherever the said words occur iu section 27 of the said Act XI 
of 1859. • 

5. Every notice in and by this Act or by the said Act XI of 1859 directed 
to bo served, shall be served by delivering to the person to whom it may bo 
directed a copy thereof attested by the Collector, or by delivering such copy at 
the usual place of abode of such pci’son to some adult male member of his family, 
or in case it cannot be so served by posting such copy upon some conspicuous 
part of the usual or last known place of abode of ffuch person. In case such notico 
cannot be served in any of the w^ays horeinbeforo mentioned, it shall be served in 
such ways as the Collector issuing such notico may direct. 

6. It shall be lawful for the Lieutenant-Governor of Bengal, by an order 
published iu the CsAcxiiiQi^Gazettc, to empower all Collectors in any district in 
such order fhentioned, if they shall think fit, to cause such notices as shall be in 
such order specified, to be served upon any proprietors, before proceeding under the 
provisions of the said Act XI of 1859 or of this Act to realize from such proprie- 
tors any arrears of revenue Avhich may be due from such proprietors and the 
costs of serving any such notices as shall bo served under the pdwers conferred by 
any such order not exceeding such sums as%hall in such order be specified, shall 
be added to any rfiTcars of revenue which*may be duo from such proprietors and 
shall he recoverable as if the same were a portion of such arrears of x’evenue ; and 
©Irery such order may from time to time be altered, varied, or revoked by any other 
order of ihe said Lieutenant-Governor to be from time to time in like manner 
published. 

7. In addition to the notices in and by so^tion 7 of the said Act XI of 1859 

d^irected to be posted, a similar notice shall bo posted at the subdivisional 
cutoheriy within the jurisdiction of which the estate to which such notice refers, 
or souie portion thereof, is situate. * 

8. Every certificate of title which may be given to any purchaser under 
the provisions of section 28 of the said Act XI of 1859, or of section 11 of this Act, 
©hall bo conclusive evidence in favour of ©uch purchaser, and of e^ry person 
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claiming under him, that all notices in or by this Act, or by the said Acfc XI of 
1859, required to be served or posted, have been duly served and posted ; and 
the title of any person who may have obtained any such certificate shall not be 
impeached or aftectod by reason of any omission, informality, or irregularity as 
regards the serving or posting of any notige in the proceedings under which the 
sale was bad at which such person may have purchased. 

9. All sales of lands of lakhiraj tenure, which may heretofore have been 

made in conformity with the procedure established by the said Act XI of 1859, 
for payment of arrears of revenue^or of demands, shall have such a,n(t the same 
force and effect as if they had been ftiade in eKocution of a decreo against the 
person liable to pay the revenue or demand for satisfaction of which such sale 
may have been made. ^ 

10. * Mvory estate shall, for the purposes of this Act and of the said Act XI of 
1859, be deemed to be within the Colloctora^e of tho Collector cipon whoso general 
register the revenue thereof may be bdrne, although the whole or any portion of 
tho lands comprised in such estates may bo without the local limits of* his juris* 
diction, bat all lands atid tenures shall be doomed to bo within the jurisdiction 
within tho local limits of which they may be sitqated, although tho estate of which 
they form a part may, under the provisions of this section, bo deemed to bo 
within the Collectorato of any other Collector. 

11. Whenever any revenue payable to Government in respect of any tenure 
not being an estate sliall be in arrear after the latest day of jjayment fixed in 
the manner prescribed in section 3 of Act XI of 1859, the Collector to whom 
such revenue is payable may cause the tenure to be sold in tho manner and sub- 
ject to tho provisions in and by tho said Act XI of 1859 provided for the sale 
of estates for tho recovery of arrears of revenue, and tho Collector shall apply 
the purchase-money arising from such' sale according lo the provisions of section 
31 of the said Act XI of 1859, oxcciii that the residue, if any, shall be held in 
deposit on account of the holder of the tenure and not on acctmnt of the pro- 
prietor of the estate ; and every such Collectoi* shall, upon eveiy such sale of 
any tenure being final and conclitsivcj, give to the purchaser thereof such certi- 
ficate of title tlicreof as is provided in section 28 of the said Act XI of 1859 with 
respect to estates. 

12. The purchaser of any tenure sold under tlie pi’ovisions of section 11 
of this Act shall ac(|uiro it free from all iucumbraiidhs which may have been 
imposed upon it after its creation, or after tho time of settlement, wliichever may 
have last occurred, and shall be entitled to avoid and annul all under-tenures, 
and forthwith to eject all under-tenants, with tho following exceptions : — 

First. Istemraroe or mookurrnree tenures which have boon held at a, fixed 
rent from the time*of the permanent settlement. * • 

Secondly. Tenures existing at flie tijno of permanent settlement, which 
have not been held at a fixed rent. Provided always that^the rent of such 
tenures shall bo liable to enhancement under any law for the time being in force 
for tho enhancement of the rent of such tenu’^es. 

Thirdly. Tenures created or I’ecognized by tho settlement proceedings of 
any cnri’ent temporary settlement, as tenures bearing a rent wbicli is fixed for 
the period of such settlomeiit. # • 

Fourthly. Tenures of lands whereon dwelling houses, manufactories, or ‘ 
other porraanont buildings have been erected, or whnreon permanent gardens, 
plantations, tanks, canals, places of worship, or burning or burying grounds have 
been made. 

I. li. H., 8 Cal., 230 j 4 0. L. R., 916. ^ 

13. Ihrery purchaser of a tenure under section 11 of this Act shall be en- 
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titled to proceed in the manner prescribeduby an^ law for the time being in force 
“ for the enhancement of the rent of any land coming within the fourth class excep* 
tion aboTo made, if he can prove the same to have been held at what was origin- 
ally an unfair rent, unless the same shall have been held for a term exceeding 
twelve years at a fixed rent equal to the rent of good arable land. 

14. Provided always that nothing hereinbefore contained shall be construed 
to entitle any such purchaser under section 11 of this Act, to eject any raiyat 
having a right of occupancy at a fixed rent, or at a rent assessable according to 
fixed rules' .:nder the laws in force, or to enhance Ibhe rent of any such miyat other- 
wise than in the manner prescribed by tsuch laws, or otherwise than as the 
former proprietor, irrespectively of all engagements made since the time of 
settlement, may have been entitled to do. 

15-25. {llepeaUd by Act VII B. 0. of 1880.]^ • 

29, From and^ter the passing of this Act, the Acts and Regulations and 
portions of Acts and Regulations in Schedule (E) set forth shall stand and be 
^repealed, 6>o far as they are in such schedule, mentioned be repealed. 

30, This Act shall be read with, and taken as part of the said Act XI of 
1859, as modified by Act III of 1802 of the Licuteuant-Goveruor of Bengal in 
Oouncil. 


ACT No. VII B. C. OF 1880. 

Received the asset?! op the Lieutenant-Goveunor on the 22nd Apeil 1880, 
AND OP THE GoVERNOB-GeNERAD ON THE 2()TU JCNE 1880. 

An Act to amend the Laiv for the recovery of certain public demands^ 

Whereas it -iji expedient to picnd the law for the recovery of certain dues 
and debts deraandable by public officers ; It is hereby enacted as follows : — 

1. This Act may be called “ The Public Demands’ Recovery Act, 1880.” 
Notwithstanding anything contained in section 2, it oxteuds to all the terri- 
tories for the time being administered by the Lieutenant-Governor of Bengal. 

i, It shall come intq operation on and after the date on which it shall be pub- 
lished in the Calcutta Qa'sette with the assent of the Governor- General. 

2. This Act, so far as is consistent with the tenor thereof , shajl be con- 

strued as one with Act XI of 1859, passed by the Governor- General in Council, 
and Act VII of 1868, passed by the Lieutenant-Governor of Bengal in CounciL 
The powers given by this fiici shall be deemed to be in addition to, and not in 
dero^tiqn of, any powers conferred by any Act now being in force for the 
recovery of any due, debt, or demand to which the provisions of this Act are 
l^ppiicable. ' I * 

3. The Acts specified in the first schedule annexed to this Act aro her^y 
repealed from and after the commencement of this Act, to the e.xtent spooified iui,, 
tbe^^iilird column of that schedule ; provided that this repeal shall not affect — 

(a) the past operation of any enactment hereby repealed, nor anything duly 
done or suffered thereunder ; ^ 

(5) any liability created under any enactment hereby repealed. 

Every Certificate iqade under the provisions hereby repealed of Act Vll 
of 1868, passed by the Lieutenant-Governor of Bengal in Council, inay bo 
od under the jpioyisions of this Act. 

4. In this Act, unless the context otherwise requires, hut not in the other 
Ac^ mentioned in section 2,^^ 

;; Section means a Section of this" Act. * 
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• 

** Collector ” means (o) within the local limits of the ordinary original 
diction of the High Court of Judicature at Fort William in Bengal, the Collector 
of Calcutta ; (h) without those limits, the Collector of a district or any officer 
i^ecially appointed by the Lie^itenant-Governor to perform the functions of a 
Collector under this ^ct ; and (c) any officer in charge of a sub-division of a dis- 
trict whom the Collector of such district, with the sanction of the Commissioner, 
authorizes to pei*form such functions as aforesaid. 

5. In the following cases,** ihat is to say — ^ 

(1) when, under the provisions «»f Act XI of 1859, passed by the Governor- 
General in Council, or of Act VII of 1868, passed by the Lieutenant-Governor of 
Bengal in Council, an estate or tenure has been sold for the recovery of arrears 
of revenue due thereupon, and, afi^r deducting the expenses of such sale, the 
balance of tbe sale-proceeds remaining is insufficient to liqjiidato the aiTeai's of 
revenue in discharge of which such sale-proceeds may under the aforesaid provi- 
sions be applied ; 

(2) when arrears of revenue due from a farmer on account o*f an estate 
held by him in farm are not ])aid bn the latest day of payment fixed under the 
provisions of section 3 of Act XI of 1859, passed by the Governor- General in 
Council ; 

» the Collector may make under his band, and in form No. 1 in the second 
schedule annexed to this Act, a certificate of the amount of arrears so remaining 
unpaid, and may cause the same to be filed in his office. 

6. (a) Subject to the provisions of this Act, every certificate made under 

the provisions of section 5 shall, as regards the remedies for enforcing the same 
and so far only, have the force and cfiFect of a decree of a civil court, and the 
Secretary of State for India in Council shall be deemed to be the decree-holder, 
and the person therein namad as debtor shall be deemed to be the judgment- 
debtor. , , 

(h) Such judgment-debtor may at any time within one year after the ser- 
vice npon him of such notice* as is mentioned in section 10, britig a suit in the 
civil court to have the said certificate cancelled on the ground that the arrears 
stated therein were not due by him ; but no such suit sliall bo entertained un- 
less such judgment-debtor bas paid such arrears to the Collector within oncji 
month after being served with the said notice, or, in any case in which he hai 
filed a petition of objection under section 12, then within fifteen days after such 
petition has been heard and determined. 

(c) If no such suit is instituted within the said period of pne year, or if any 
such suit having been so instituted, is decided against such judgment-debtor, 
such certificate shall become absolute, and shall have to all intents and purpose 
the effect gof a final decree of a civil court. 

7^ When any arrears of the followffig Public Demands we unpaid by 
^rson liable to pay the same, that is to say — • 

(1) any sum of money <irhioh.by any law for the time being in fortoe ig 

declared to bo recoverable or realizable as an arrear of revenue or 
land-revenue, or by the process prescribed for the recovery of ariwxi 
of revenue or of the public or/lovemment revenue ; 

(2) any sum of money due from the sureties of a farmer in respect of \ 

revenue of the estate farmed by him : « « 

^V<3) any such demand, liloney, fee, duty, arrear, fine, or costs as 

ed in the following sections of the following Acts pamed ^ ^ 

^ Lieutenant-Governor of Bengal in Council, that is to say-^i^Ael^ 

^ VIII of 1862, section 9 ; in Act VI of 1873, Sgef^n 50 Adt | v 
of 1875, section 1 ^ in Act V of 1875, seetbu 57 ; in Act 111 of 

88 % * 
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section 42, section 73, and section 85 ; in Act VII of 1876, section 82 ; 
ill Act VIll of 1876, section 138 ; in Act VII of 1878, section 36 ; or* 
in the following sections and portions of the following Act passed by 
the Governor- General in Council, that is to say — in Act VII of 1870, 
The Court Fees’ Act,” sections 19G, 1911 and the note to paragraph 
12 of schedule I : 

(4) in the case of a person to whom the collection of tolls has been farmed 

under the provisions of section 8 of^.‘‘ The Canals Act, 1864,” or of 
trlie sureties of such person— ^ny sum of money duo in respect of 
such farm : 

(5) in the case of a person having charge of a ferry subjected to the pay- 

ment of a yearly rent — any ari’ear of .such rent ascertained and certi- 
fied as provided in Regulation VI of 1819, section 10 : 

(6) any arreaili of revenue or lent ^payable to the Socretary of State for 

India in Council from any raiyat, or from any person holding any in- 
Herest in land, pasturage, forest rights, fisheries, and the like, whether 
such interest is or is not transferable : 

(7) in the case of properly which, under the provisions of any law for the 

time being in force, has been taken niidor the charge of, or is manag- 
ed by, the Court of Wards or the revenue authorities on be’half of a 
private individual — any arrears of rent* or of other demands recover- 
able as rent, whether such arreai's became duo before or after the 
nianagomont devolved upon such court or such Authorities : provided 
that this clause shall not apply to any arrears of rent at an enhanced 
rate, unless such enhanced rate has been agreed to by the person 
liable to pay the same, or has been confirmed by a competent court : 

(8) any sum payable to a public officer of Goveimmont in respect of which 

the person liable to pay the same has agreed by a written instrument 
duly I’egistered that ‘^it shjill bo recoverable under the provisions of 
thia Act : « 

(9) any fee, duty, tax, or other demand, which by any Act passed hereafter 

shall be declared to be recoverable under the provisions of this Act : 

the Collector of the district may make under his hand, and in form No. 2 in 
the second schedule annex^‘d to this Act, a certificate of the amount of such 
ari’cars so remaining unpaid, and may cause the same to be filed in his office : 
provided that no such certificate sliall bo mad^ in respect of any such demand, 
the recovery of which is barred by any law of Limitation for the time being in 
force. 

8,* (a) Subject to the provisions of this Act, every cortiftfeate made under 
the provisions of section 7 shall, as rogardstthe remedies for enforcing Ae same, 
and so far only, have the force and effect of a decroo of a civil court. In the 
cases other than case (7) menIfionGd in the said section 7, the Se?cretary of State 
for India in Council and in the said case (7^ tho private individual therein men- 
tioned, or, if such private individual bo a minor, lunatic or ward of Court, 
thou such minor, lunatic, dr ward of Court by his next friend, shall be deemed 
to be the decree-holder, and in all the qases mentioned the person therein named 
as debtor shall be deemed to be the judgment-debtor. 

(6) Such judgment-c[ebtor may at any time within one year after the ser- 
Tice upon him of such notice as is mentioned iiT section 10 bring a suit in the 
invil court to contest his liability to pay the amount stated in , the said certi- 
ficate, and to have such certificate cancelled ; hut no such s^it shall be entertain- 
ed ualess such judgment-debtor has stated inA petition planted to the^ Collector 
„ section >12 Uaie ground upon which he claims to have suoh certificate 
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cancelled, or unless, having omitted to state such ground in such petition as 
aforesaid, he can satisfy the civil court th^b there was good reason for such 
omission. If no such suit is instituted within the said period of one year, or if 
any such suit having been instituted is decided against such judgraeiit-debtor, 
such certificate shall become absolute, and sliall hav-'e to all intents and })urposo8 
the same force and effect as a final decree of a civil court. 

Provided that no certificate duly made under the provisions of this Act shall 
be cancelled by a civil court otherwise tliau on one or more of the# following 
grounds, that is to say — ^ ♦ 

(1) that the amount stated in the certificate was actually paid or discharg- 

ed before the making of such certifhaite : 

(2) • in the case of fines imposed*, or costs, charges, expenses, damages, 

duties or fees adjudged, by a Collector or a pubJic officer under the 
provisions of any Regulation ov*Act for the time being in force — that 
the proceedings of such Qollcctor or public officer were noj in sub- 
stantial conformity with the provisions of such licgulation or Act, and 
that in consequence the ju<fgment-dcbtor under the certificate suffered 
substantial injury from some en*or, defect or irrcgulai'ity in such pro- 
ceedings : 

(3) iA oases other than those mentioned in clause (2) — that the amount 

slated in tluj certificate was not due by the judgment-debtor under the 
certificate : 

(4) want of jurisdiction. 

I. L. R., 7 Cal., U } 3 W. R., (Mis.) 11 ; W. R. (Mis.) 4 ; 10 W. R., 3 ; T. L. R., 5 Cal., 325. 

Nothing in this proviso shall be’ construed to intorfere with the ordinary 
original jurisdiction of the Hiiyh Court at Port William iu Bengal, or with the 
jurisdiction of the Calcutta Court of Snifill Causog. * , 

9. (a) When any arrear of any of th(5 public demands specified iu section 

7 is unpaid by any person liablfs to pay such public demand to a |iublic officer 
other than a Collector, or when any such demand as is specified in clsiuse (7) of 
the said section is unpaid by any person liable tor pay the same to a manager 
appointed by the Court o£ Wards, sucli officer or such manager may give to the 
Collector of the dist?‘jct, in which such person resides, ow in which such demand 
is payable, a notice m writing in form No. 3 in th(» second schedule amnoxed to 
this Act ; provided that no such notjee may be given in respect of any such 
demand, the recovery of which is barred by any law of Limitation for the time 
being in force. 

(h) Evei*y suc^ notice given by a manager shall be verified by such maifkger 
in accordance with the provisions of •the Code of Civil Procedure as to the 
verification of plaints, aud there shall be payi^ble iu respect tborwf a Court-fee 
of the same amount as is payable under the Court Fees* Act tAr the time being 
in force in respect of a plaint for the recovery of a sum of money equal to that 
stated in such notice. 

(c) On receipt of such notice, such Collector, if satisfied that such demand 
is justly recoverable, n;ay make u^dor hi# hand, aud in the fomi No. 2 in the 
second schedule annexed to this Act, a certificate of the amount of such arrears 
BO remaining unpaid, and shall cause the same to be filed iu his office. 

(d) The provisions of sectlbn 8 shall apply to every such certificate. 

.10, When a certificate has been filed in the office of a Cellector under 

provisions of section ^ or section 7, or section 9, such Collector shall issiue 
tho judgment-debtor a copy of such certificate and a notice in form No* 4 in the 
second schedule annexed to this Act., From and after the service of such notice, 



688 PUBLIC DEMANDS BBCOVERT. 1;a< 4’ ‘Tnj B. 

SAcli certificate shall bind, all immoveabk property ol 
situate within the jurisdiction of^such Collector in thesamiO.i^l^pe^Aiid with 
like effect as if such immovable property had been attached provisipuB 

of section 274 of the Code of Civil Procedure. A copy of '"|iiuch certificate, 
may be tmnsmibted by post to any* other Collector for the purpose of being, 
filed in his office, and as soon as it is so filed, such certificate shall, if the 
aforesmd notice has been served, bin^ in like manner all immovable property of 
auch judgment-debtor situate within the jurisdiction of such last-mentioned 
Collector. ^ 

11. If in any case other than the case mentioned in clause (7^ of section 7, 
the Collector is satisfied that any person against whom a certificate has been filed 
under the provisions of section 5, or section 7, or^ section 9, is likely to copceal, or 
TOmove,^ or^ dispose of the whole or any part of his movable property, and that 
the realization of tire amount of such certificate will in consequence he delayed 
or obstructed, he may at any time after making such certificate direct an attach- 
ment of the whole or any part of the mo'mble property of such person. Such 
attachment shall be made in the manner provided in the Code of Civil Procedure 
for attaching movable property,* and subject to the provisions of section 266 of 
the same Code. Such property may be sold for the purpose of satisfying such certi- 
ficate, if no petition of objection is filed under section 12, or if any suah petition 
is filed, then as soon as it has been heard and determined. 

, ^2. If uny^ person, who has been served with a notice under section 10, 
denies his liability to pay the whole or any part of the amount for which such 
certificate has been made and filed against him, he may at any time within thirty 
day 8^ after service of such notice or where no such notice has been duly served, 
within thirty days after the execution of any process for enforcing such certifi- 
cate, file a petition, denying his liability as aforesaid, before the Collector by 
whom such certificate has been made. Such petition shall be in, or as nearly as 
possible in, the form No. 5 in the second schedule annexed to this Act. 

13. Snc^i Collector shall fix a day for hearing any such petition so filed, and 
Q^n such day, or any subsequent day to which such hearing may be adjourned, 
shall determine whether such petitioner is liable for the whole or any part of the 
amount for which such certificate was made, and may sot aside or modify or vary 
the certificate accordinglf . Every such Collector shall, for the purpose of hearing 
any such • petition and determining as aforesaid, exercise all or any of the 
powera of a civil court in respect of summqning, causing the attendance of, and 
esamiuing witnesses, and in respect of causing the production of document j and 
the provisions of the Code of Civil Procedure applicable to these matters shall 
ajppl^ tq a Collector exercising these powers, • 

^ 14. The Collector shall have full power to direct that the costs of such peti- 

ton and of the hearing thereof slfiill he paid by the petitioner, and in any caser^ 
in which a Collector directs the payment of such costs by any such petitioner, the* 
sspount thereof shall, if such petitioner be the judgment-debtor, be added to the 
, amount entered in the certificate, and shall be recoverable as k the same had 
been originally entered thereon. 

'X A The CoUeotor of a district piay re^er to any Deputy Collector or Assist 
tant Comunssioner or Extra Assistant Commissioner subordinate to him, any 
such petition M is mentioned in section 12, and such Deputy Collector or Assist 
ant Commisslcner or Extra Assistant Commissioner shall hear and detcMnino 
mh petition acwrdipgly. The provisions of sections 33 and 14 shall be apblioa- 
me to Such Deputy Collector or Assistant Commissioner or Exto 
gqm^issioser to. whom any such petitioq^hae been so. iselfered, 

^ from any oroer ot a Deputy GoUector or AastMtet; 
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sioner ta^.liXto 4*88iBta&t Comxaiasioiler may be preferred to the Collector within, 
^teen dajB^,,a|^ an appeal from any original order of a Collector may be preferred 
to the Cdn^ii^f^cner within thirty days after the making of such order respeo-> 
tiTely, Pending the decision of such appeal, execution may be stayed, iif the 
appellate authority so direct,, but not otherwise 

17. There shall no appeal, as of right, lie from any order of a Collector 
passed on appeal from an order of a Hcputy Collector or Assistant Commissioner 
or Extra Assistant Commissioner ; fiat the Commissioner may, in any esse in 
which he thinks fit, revise any order passed by a Collector or Deputy^ Collector or 
Assistant Commissioner or Extra As^stant Commissioner. 

18. Every certificate made under the provisions of section 6, or section 7, or 
section 9, may be enforced and execu^d, upon the expiry of one month after sejv 
uico of the notice mentioned iii section 10, or when any such petition as is men- 
tioned in section 12 has boon filed, then e>s soon as such petition has been heard 

determined. 

19. Such certificate may be so enforced and executed by all or»any of the 

ways and means mentioned and provided in and by the Code of Civil Procedure 
for the enforcement and execution of decree^ for money, and all the practice 
and procedure provided by the said Code of Civil Procedure in respect 

of sales ip execution of decrees ; in respect of raising the amount of a decree 
otherwise than by sale of immovable property under the provisions of sections 
305, 320, 322, 323, and 324 of the said Uode ; in respect of arrests in execution 
of decrees for money ; in respect of the execution of decrees by imprisonment ; 
in respect of insolvent judgment-debtors ; in respect of claims to attached pro- 
perty ; in respect of resistance to the execution ; and in respect of the execution, 
of decrees out of the jurisdiction of ihe courts by which they were passed 

shall apply to every execution issued to enforce such certificate and realize the 
amount recoverable thereunder, save that all the duties, powers, and authorities by 
the said Code imposed or conferred on the Court shall bo exercised by the Col- 
lector in whose office any such certificate, or any copy thereof, transmitted for 
execution under the provisions of section 223 of the said Code has been filed. 
Subject to the control of the Collector and sa\e and except in respect of the 
provisions relating to insolvent jpdgment-debiors, any of the said duties, powers, 
and authorities may be exercised by any Deputy Collector, Assistant Commis- 
sioner, or Extra Assistant Commissioner subordinate to such Collector. 

I. L, B., 3 Bom. 89 j 1. L. R., 7 Oal., 346 ; 11 Bom., 15 ; 10 C. L. R., 461 ; 9 0. L. K, 
263 } 9 0. L. R., 295 ; 10 B. L. R., 159 j 9 C. (<. R., 341 ; I. L. R , 9 Cal., ^656. 


20, If any ijmmovable property is sold in execution of a certificatg under 
the provisions of section 18, and if^such certificate is sabse(}uently set. aside by 
a oompei^nt Court, such Court may set aside such sale of such immovable pro- 
perty, and in any case in which such lale is so sot aside, 8U^b*Court shall^diroct 
that the amount of the purchase-money be refunded to the purchaser with or 
without interest, as such Court thinks fit ; provided that no such sale shall be so 
set aside unless such purchaser has been made or added as a party to the suit 
brought to set aside such certificate, 

2l4< Every Collector shall caSise to be kept in his ofiice a register in Such' 
form as may from time to time be prescribed by Beard of Eevenue and 
oanse to be entered in such Register the j^tieulars of every Certi^tfr 
made under this Act, which, ora copy of which, has been filed in his ofioeJ 
Bach register shall be open during office nours to the inspection of any (^e 
ing to inspect the same, and a fee of eight annas, or such feb not exceeding 
fOpae as* the Board of Revenue may prescribe, shfA be chargeable for sa^ 
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22. (a) Payment of the amount duo ifnder a certificate may bo made by " 
instalments, if the Collector who made such certificate so direct. The payibeut ^ 
of any instalment shall be entered in the register mentioned in section 21. 

(h) When the total amount due under a certificate has been paid and satis- 
fied, the Collector in whoso office such certificate was originally filed shall enter 
satisfaction upon such certificate under his hand and signature ; and shall cause 
the same to be entered in the register nientioned in section 21. 

(c) When a copy of such certificate haS beep transmitted to another Col- 

lector, or wften such certificate has been mj,de nndor the provisions of section 9 
upen notice from a public officer other than a Collector or from a Manager ap- 
pointed by the Court of Wards, sucji satisfaction shall be communicated to such 
dther Collector or to such officer or to such manager, , 

(d) When a sum has been levied or received by a Collector in respect of a 
certificate a copy of •which has been transmitted to him and filed in his office, 
such Collector shall send such sum to the ofece in which such certificate was 
originally made. 

23. Every Collector, Deputy Collector, Assistant Commissioner and Extra 
Assistant Commissioner and every such public officer as is mentioned in section 
9 shall, in the discharge of his functions under this Act, be deemod to be a per- 
son acting judicially within the meaning of Act XVIII of 1850, passed by the 
the Governor- General in Council. 

24. All Collectors, Deputy Collectors, Assistant Commissioners, and Extra 
Assistant Commissioners shall, in the performance of their duties under this Act, 
be subject to the general supervision and control of the Commissioners of divi- 
sions and the Board of lle\renue. 


FIRST SCEEDUDLE-^(See section 3.) 


Number and 
year. 

• « 

» Subject of Act. 

, Extent of repeal. 


Acts passed \hy the TAevtenant- 
Governor of Bengal in Council. 

1 

ymo£i8e2 

An Act to improve the system of 
zamindori daks in the provinces 
Buiijoct to the Government of 
Bengal. 

fn section fl, tho words from and includ- 
■* ing “ which said double amount ” to 
and including ‘‘ making default.” 

• 

VII of 1808 * .. 

! 

An Act to make further provision 
f(jr the recovery of arrears of 
lan(^ revenue and public ho- 
mands recoverable as arrears of 
land revenue. .» 

• 

In section 1, from and inojuding the 
words “ The word ‘ Demand * moans ” 
to tho end of tho section. 

In section 2, tho words ** not being a sale 
made under, and by virtue of, any exe- 
cution issued upon a certificate made 
as hereinafter is provided.” 


• 

In section 6, tho words ** or persons 
liable to any demands,” or persons,” 
‘*or%ny demands,” “or persons,” “or 
to any, demands,” “ or persons,” and 
“ or of such demands.” 

n: ^ 1 



«■ - 

Sections 16. 16, 17, 13, 19, 20*»21, 22, 28, 
24, 26, 27, and 28. 
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Niimlbor and 
year. 

9 1 

Subject of Act. 

Extent of repeal. 

VI of 1873 ... 

An Act to amend the law refating 
to Embankment and Waier 
courses. ^ 

Section 60, from and including the 
words “ under the provisions ’* to tho 
end of the section. 

I of 1875 

• 

An Act for the rodlization of ar- 
rears in Govoramout estsltes. 

The whole Act. ^ 

IV of 1876 ... 

• 

An Act to provide for tho summary, 
realization of sujns due on ac- 
count of loans raado by tho Gov- 
ornmout during the late faipine 
operations. • 

Section 1, from and including tho wor^s 
“ within tho moauiug ” to tho end of 
tho section. 

• 

Y of 1875 

An Act to provide for t'ke Survey 
and Demarcation of Ltfnd. 

In section 57, from and tnelvding the 
words “ under section 2 ” to the end of 
» the section. 

UI of 1876 ... 

• 

An Act to provide for Irrigation 
in the provinces subject to the 
Licuteuant-Goveruor of Bengal. 

In section 42, from and including the 
words “ under the provisions " to the 
end of the section. 

■ft# 

In section 73, from and including tho 
words “ under the provisions” to the 
end of tho section. 



In section 85, from and including the 
words ” under tho provisions ” to tho 
end of the section, 

VII of 1876 ... 

An Act to provide for tho regis- 
tration of rovemie-paying and 
roveuiio-free Jaiids, and of tho 
proprietors and managers thereof. 

In section 42, from and including the 
words “ under scctioh ” to tho end of 
the section. 

• 

VIII of 1876 .. 

All Act to mnkc butter provision 
fur the partition of estates. 

• 

In section 138, from and including tho 

1 words ‘•under section ” to tho end of 
the section. • 

VH of 1878 ... 

An Act to consolidate and amend 
the law relating to tho Excise 
rovenuo in the Presidency of 
Fbrt William in. Bengal. 

In section 36, from and including .tho 
words “ or by the "procesB ” to tho end ' 
of the section. ^ , 

• 

IX of 1879 * ... 

An Act to amend tho law rejp.tii% 
to the Court of Wards. 

Section 62. • 

• 


Regulations of the Bengal Code, 


in of 1794 ... 

• 

A Regulation for exempting pro- 
priotora of land (with certain 
exceptions) from boAg coniinod 
for an ears of revenue : and for 
prescribing the process by which 
tehsildoTS are A demand pay- 
ment of arrears; and for enabling 
the Collectors to recover from 
Native officers employed under 
them public money or papers 
which they may embezzle or re- 
tain, Ac. 

Section 12. 

Sections 16, 17, 18, 19 and 20, so fat 
as they relate to tho recovery of money 
belonging to Government. 

• 

' k ■ 

• 
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*SECOKD SCHEDULE. 

Form No. 1 (See Section 5), 

Certificate of arrears of revenue filed in the office of the Collector of the district of 

(Name, of District), 


No. of 
eertiSoate. 

*7 

Name 
of debtor. 

0 

(s 

Address of 
debtor. 

c 1 

olmount of arrears , 
of revenue for 
which this Certifi- ’ 
oate is made, and 
period for which 
such arrears 
are due. 

Estate or 
tenure for 
which arrears 
of revenue 
dike. 

<) 

4#^ 



» 


I 'hereby certify that the above* meationed sum of Rs. is due to the 

Secretary of State for India in Couucii from the above*iiai^ed 

Dated this day of 18 . A. B., ^ 

Collector of ^ 


« Form. No. 2 (see Sections and 

Certificate of arrears of public demands Hied in the office of the Collector of the 
, District of (name of District), 


1 

No. of 

ceriifioate. 

1* 

#• 

Name 

of debtor. | 

Address of 
debtor. 

1 

*■ 1 

Amount of the 
public demand 
for which this 
certificate is 
made. 

Particulars of 
public Demand 
for which this 
certificate ie 
made and pub- 
lic officer [or 
manaffer, adn 
of Sirhat estatej 
to whom due. 

V >?'' 


* e 


'"u 


. I- , * 

j 1 I hereby certify that the a^ve-mentioaed suto of Bs. is due to the 

^^^cretary of State for India ia Council for to^’A. B., a Ward of Court, or a 
jawnor, or a lunatic, by his next friend 0. Dj from the aboTe-named 
> Dated this ^y of * IS • A. Bi, ^ 
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‘Form No. 3 (See aeetion 9). 
Notice op Demand. 


To tJie Collector of the Bisinct of 


Name of debtor. 

Address of 

Ainoiiut of publio 

I demand for which 

Nature of the public 
Demand for which , 

debiof. 

this notice is 

thif# notice is 


s 

given. 

1 given. 

• 

» ' 

• 

• 

• 



The above sum of Rs. 
in respect of 

Certitied this day of 


* is due from the said 


A. B. 


Form No. 4 (jSee section 10). 

Notice. 

To (insert notinie of judgment-debtor), 

L are hereby informed that a certificate for Rs. » due from you on 

Bccoimt of , has boon this (hiy made by mo aRainst yon under the provisions 
of section of Act of 1880, passed by the Lieutenant-Sovomor of Bengal 
in Council, and tliat such certificate has been filed* iu this office. If you deny 
your liability to pay tlie said sura of Ks. , you may within thirty days 

show cause why such certificate should not be executed. If you fail te show cause 
within thirty days, or do not show sufficient cause, such certificate will bo executed 
in the same raaiiner as if it wore a decree of a civil court for the said sum 01 
Rs. unless you pay the amount into this offidb. Until such amount is 

paid, you arc hereby prohibited from alienating your immovable pro|)orty or any 
part of it by sale, gift, mortgage or otherwise. 

A copy of the certificate above-mentioned is hereto annexed. 

Bated this • day of 18 . A. B., 

‘ - Collector of 


Form No. ^ (See section 12). 


To 


The Collector op the District op , 

' The humble petition of (name of ^petitioner) of (add/ress). 

SHEWETH*—* 41 

That a certificate No. for the sum of Bs. has heenA|w 

against yonr petitioner in yonr office under the provisions of 0* ijM , 

* of l&O passed by the Lieutenant-Governor of Bengal in Council. , 

That ^our petitioner respectfully denies his l^biUty tji pay the said win 


» 
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of Bb. (or, where the liability to pay part is admitted, denies his liability 

to pay more than Bs. ), and this for the following reasons 

That the facts above stated are tme to the best of your petitioner's know"- 
ledge and belief. 

Your petitioner therefore respectfully prays that the said certificate may be 
sot aside (or modified or varied). 



PART VIII. 

CESSES (BOND AND PUBLIC WORKS). 

ACT IX (B. C.) OP 1880 (AS AMENDED BY ACT II B. C. OF 1881). 
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ACT Nt). IX OF 1880. 

(Amended by Act II op 1881 B. 0.) Passed by the LrErTEKANT-GoYBBNOB 
OF Benual in Council. ^ 

{Received the assent of the Lientenant-Governor on the 10th September 1880, and «/ 
the Governor- General on the Irf October 1880). 

An Act to amend and consolidate law relating to rating for the construction^ charge^ 

and maintenance of district communications and other wofks of public ' 

utility, and of provincial public works. 

Whereas it is expedient to amoijd and Consolidate the law relating to rating 
for thePconstrnction, charges aild inaintoiiaTice of district roads and other means 
of coimnunication, and of provincial pnblic^works, within the territories administer- 
ed by the Lieutenant-Governor of Bengal, and to the levy of a road cess and a 
public works cess on immovable property situate therein, and to tlie poustifcntion 
of local committees for the managerq^jit of the proceeds of the said road cess, and 
also to provide for the construction and mainionatico of other works of public 
ntility out of the proceeds of the said road cess: It is hereby enacted as follows : — 

, Preliminary. 

1. This Act may be called “ The Cess Act, 1880 and it shall come into 
force from the date on which it may bo published in the Calcutta Gazelle with 
the assent of the Governor-Genei’al. 

2. This Act shall take effect at once in every district and part of a distnet 

in which Bengal Act X of 1871 (an Act to provide^ for local rating for the con- 
struction and maintenance of roads and other meam of communication), and Bengal 
Act II of 1877 (an Act to provide for the levy of a cess for the comtruction charges 
and maintenance of provincial public works) may be in forctf on the date of the 
commencement of this Act j • 

Tlie Lieutenant-Governor *may, by notification in the Calcutta Gazette, ex- 
tend its provisions to any other district or part of a distinct situate in the territo- 
ries for the time being administered by him, and this Act shall take effect 
accordingly therein from the date specified in such notification ; 

Provided that nothing herein contained shall bo deemed to effect any im- 
movable property within the limits of the ordinaiy original jurisdiction of the 
High Court of Judicature at Fort'William in Bengal or within the limits of any 
first or second class municipality under the Bengal Municipal Act, 187fi. 

The Li eutemjnt- Governor mny, by notification in the Calcutta Qazettef^xempi ' 
any distiict or part of a distnet, or any estate or tenure, from the operation pf 
this Act, ar from the operation of so much* thereof as relates t(^ the road cefis, or , 
as relate to the public works cess, and !nay at any time, by % similar notification, 
revoke such exemption. 

3. The said Bengal Act X of 1871 and the said Bengal Act II of 1377 

are hereby repealed; but this repeal shall not affect the past operation of such ' 
Acts, or anything duly done fv suffered, or any right, piivilege, obligation, 
liability Required, accrued, or incurred thfereundor; ^ 

And all rules, orders, appointments, and valuations in force at thoeomm^fiC^\ 
mont of this Act which were^raade under the said Afits, shall, so far as they arei 
consistent with this Act, be -deemed to have been made under this Act ; 

And all cesses which were imposed finder the said Acts shall be deeuted 
have Iwen imposed under this Act, and ©very sum due to the CoUector in resp<tet 
of arrears of ocss, of expenses incurred, of fees or costs payable, of notices 
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served, or of fines imposed under either of* the said Acts, shall be deemed to be 
due on such accounts under this Act 5 

And all cases so imposed and every sum so due may be levied as herein 
provided. 

4. In this Act, unless there be scmie thing repugnant in the subject or 
context — 

** Annual value of any land, estate or tenure” means the total revenue or 
rent which is payable, or if no revenue or ren^'is actually payable, would on a 
treasonable a&essment be payable during tl^o year by all the cultivating raiyats of 
such land, estate, or tenure, or by other persons in the actual use and occupation 
thereof ; 

“ Commissionor” means the Commissioner of^tho division : ^ 

“ Cultivating raiyat** means a person cultivating land and paying rent 
therefor not exceeding one hundred rupees ^er aunum : 

Explanation . — Wlion rent is payable in kind, the «money value thereof shall, for the pur- 
poses of this 'Act, be taken to be the annual value of the landlord’s share of the crop (^Iculated 
on an average of the three years next preceding any valuation or revaluation under this Act : 

• 

“ District” means the local area to which a Collector is appointed, and no 
lands situate beyond the limits of sneh local area shall bo deemed to form part 
of a district by reason of their forming part of an estate paying revenue to the 
, Ddllector thereof : 

‘‘Estate” means (1) land included under one entry in the general registers 
of revenue-fee lands prepared and maintained by the Collector of a district under 
the “ Land Eegistration Act, 1876,” or any similar law for the time being in 
force j 

( 2 ) any land other than the holding of a cultivating raiyat, the revenue or 
rent of which may be payable directly to the Collector or any person specially 
appointed by him fb collect the stPnie : 

( 3 ) any lapd acquired under any rules issued by, or under authority of, 
Government for the sale, grant, lease or clearance of waste lands : 

“ Holder of an estate or teuiure” means all or any of the holders thereof, and 
where two or more persons are jointly holders thereof ; they shall bo jointly and 
severally liable under this Act : 

” Holding” means t 6 e*land held by a cultivating raiyat ^ 

“ Immovable property” includes lands and all benefits to arise out of land 
and things attached to the earth, or permanently fastened to anything which is 
attached to the eatth, but does not include crops of any kind, or houses, shops or 
Other bpildingB : . 

“ Laftd” means land which is cultivate^ uncultivated, or covered with water, 
and does not include houses or buildings : ^ 

“ Part," “ chapter,” and “ section” iliean respectively a part, chapter, and 
section of this Act ; ^ 

“ Schedule” means a schedule to this Act annexed, and every such schedule 
shall be, .read as part of this Act : 

“ Uenure” includes every interest in land, whether rent-paying or not, save 
and except an estate as above defined,* and saVe and except the interest of a ouL 
riyating raiyat * 

, "Thia CbUector” includes any person specially ^invested with the powei-s of 
a Collector for ihe purposes of this Act, and means— 

L— WheH'tised in reference to revenue-paying estates and lands comprised 
thejbein, to all proceedings coniiected therewith, and to the assessment and levy 
, of cesses in respect thereof, 
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tlie Collector or other similar <)IB!cer on whose revenue-roll such estates are 
home. • ' 

II,— When used in reference to revenue-free estates and lands comprised 
therein, to all proceedings connected therewith, and to the assessment and levy of 
cesses in respect thereof, , • 

the Collector or other similar officer on whose general register of revenue- 
free lands such estates are borne : ^ 

“ The Collector of the distqct V includes any person specially invested with 
the powers of a Collector for the purposes of this Act, and means the officer in 
charge of the revenue administration o^ a district : 

“ The committee ” moans tlio district roSjji committee of any district : 

^ear ” means the cess ^ear <as determined hy the Lieutenant- Governor 
under section 11. 


PART I. 

Chapter I . — Imposition and application of the cesses. 

5. From and after the commencement of this Act in any district or part of 
a district all immovable property situate therein, except as otherwise in sections % 
and 8 provided, shall be liable to the payment of a road cess and a public 
works cess. 

6. The road cess and the public works cess shall be assessed on the annual value 
of lands and on the annual net profits from mines, quarries, tramways, railways, 
and other immovable property, ascertained respectively as in this Act prescribed ; 

and the rates at which such cesses respectively shall be levied for each year 
shall determined for such year in tho manner in this Act pi’escribed; 

Provided that the late at which each such ebss shall be levied for any one 
year shall not exceed the rate of one-half anna on each rupee of such annual value 
and annual net profits respectively. • 

7. Nothing in this Act contained shall be deemed to require the payment 

by the Lieutenant- Governor of Bengal, from the public revenues, of any sum as 
road cess iu excess of such sums as may have been paid as such*cess to the Collec- 
tor by persons liable to pay the same. ^ 

8. No railway ar tramway, the property of tho Government of India, and no 
railway o%tramway of which the dividend guaranteed by Her Majesty’s Soci’e- 
tary of State for India in Council, ow by the Governor- General of India in 
Council, or by tho Lieutenant-Governor of Bengal, shall be Imble to road cess or 
public works cess under the provisions, of this Act without the previous consent 
of the Governor- General of India in Connoil. 

9. The proceeds of the road cess in each district shall be paid into the 

district road fund of such district, fas hereinafter provided, and, together with ; 
other asasts of such fund, shall be applied to the purposes mentioned in! 
section 109. ^ 

10. The proceeds of the ])nblic works cess and all interest paid thereon shad 
be paid into the public treasury, and shall be applied (I) to the payment of such 
oohtribntions to the district road fund as the Lieutenant-Governor may^ijnlc 
proper in consideration of the Said cess being assessed and collected jointly 



TEE 0E88 Afflt, ’ ' 

thd n>od c^8« by eAtablishmi^Dts paid fr6m iho fiind ) and (2) to the 

oonBtmctioa cbargea aud inaintonanco of, pvdfiocifht public worlsa, and to the 
payment of inteiest on CApital which may hafc*b« 0 tt ex'pended, ot whiobtnay 
hereafter be expended, on each woiks in uiieh ntamlel^ aa the Lieutenant- Qorornoif 
may direot * » 

11, The Lientf no nt-^ovemot* shall, byauotder jublislwsd in ihe Gahutta 
O^fte^ fix (ho dale fiom which the ceases loviablo ttndor this Aot in any distriict 
OV part of a district shall take efPoct therein, Vnd may<*flx and from time to time 
alt^ the date from which the coss year sliail run in any district of part thereof. 

^ a 


PAST 11. 

Moon 0* Assfs^^mfnt 
Chaptif H . — Valnafion of hantih, 

12. Ifpon the commencement of this Act m any district or p^it of a distnot 
l^jtittntenant-Govemor may oidei tliat a \alaation shall be made oi Woh dis- 
part of a district , 

mid from, tune to tune after the expiration of the term of five years from the 
MiHftnning of the year in which tlio levy of the cesses took effect in accordance 
trfth fl^ny anch valuation, or with any levaJuatiou as lit natter provided in this 
motion, or at any time witlun twelve months previous to tlie expiration of such 
term, 

the Licutonapt- Governor may, if he think fit^ older that a re- valuation s^l 
be mede of any such distiict or p.ut of a dishici, and such le-val nation shall 4||te 
L* 0 Tn (ho beginmng of such jrai as the Lieutenant-Governor may direofe* 
18 Whone\er the terra of fue ycais shall lu\o txpiied from the lieginMtlg 
of the year in which the levy of the cesses took effect in any estate or i^Sura xti 
accordance with any valuation or re- valuation under this Act or Bengal Aci X of 
1871, the holder of any siioli estate or tonnre may appl> to the Collector to 
his estate or tenure, and for aach purpose shall lodii^o m the office oi the ColleS^ 
rptums in the form in Schcdnlo \,A) contained; and thoieupon the 
shall proceed to revalue such estate or tenure, and il he make any alter atiohjjl^ 
the valuation of any such tenure, shall give notice oi such alteration to the 
of the ^ta^d or superior tenure in whieli such tenure is includc^d, and sball 
the vain^tion of such estate or supeuor tenure accordingly , ^ 

Provided that no re-valuation or iodu(?tion ol the amount of cessCJ previOtta*^ 
ly pfkyable in respect of any estate oi lenutc, in consoquouoc oi a revaluation * 
tmderthis section, shall take effect until the beginning of the year commencing, 
next a^ter surti re-valuation, unless the application for re-valuation shall have been 
made, the nccessaiy returns lodged in tho Collector’s office within three 
mouths after the begimong of a year, in which ,case such ro-va1aation and re* 
dncticliii, if any, sUalL take oifeot from tho com^encomenf of such year, ^ * 

14 'Whenever the Lieut enant-Govemor has ordered that a valuation or n 
ra»valaation of anv distriot or part of a di&lnct shall be made for the ]mf{iiOM 
of this Act, the Oofwetor of the district shall oaus^ a proclamation to be hsitw 
xeMiring eve^ holder of an estate or tenure which is liable to pay an wKnuaSi , 
Mfoant ^ i^vemle or an annual ataonni of rent exceeding one hundred 
of a vaveiiue^ree estate or xent-free tenure the gm» 
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t«nM «l ^Uo 1 i( ^0!^^ 80Teral1y to lodg^ at the office of 

each OoUector leitlfin of%ll lande comprised in his estate or 

t ntOfe in the form in siffiedttle (A) contained, giving the ;^rtioalars in such form 
t forth. 

the Collector of the district shailoftnsesnoh proclamation to be published 
by affixing a c^ thereof In •eono^ conspionotm place in the office of suOh Cob 
iMtor, in eveiy civil court, hi'every policaeitatioft, and in the office of every sub- 
divisional officer within ' the district, and in aoy other manner which the Lieu* 
tenant-Govemor may from time to time direct. * 

15. At any time at which the Lioutonant- Governor might order a re- valu- 
ation of a district Or part of a district to bo made as provided1>y section 12, ho 
may, iff^he think fit, instead of so ordering, make an order hkai particular estates , , 
Or tenures only in such district or part of a district shall be re- valued* 

16. Wheneven any proclamaiio:^ has been published, ds mentioned in sec- . 
tion 14f, in any district, and whenever the Lieutenant-Governor has made an order, 
under the iMt preoeding section, * that a re-valuation of particular estates and 
tenures only shall be made, the Collector shall cause a notice to be served in 
Despeot of every estate and tenure which is to be valued or re- valued, and in 
respect of which no return shall have been lodged in accordance with the require-/, 
mCnt of auch pi^lamalion, requiring every holder of such estate or teuure^ 
severldly to lodge at the office of the Collector the return mentioned dn' secttonfv 
14 ; and shall also cause a similar notice to be served in respect of ovary toitui!«e 
included in any such ostsie or tenure which may have been named in any return ! ' 
lodged in pursuance of the provisions of this Act, or of Bengal Act SC of 1871, ' 
either for the purposes of the valuation or re-valuation then eontemplatod, or for^ , 
the purposes of any previous valuation or re-valuatiom, or of which the existence ' 
may in any other way have come to’his knowledge. 

17* The notice meniioned^u the last preceding section shall be in the foi*m 
STp. I in Schedule (B) contained, or in the form* No. 11 in the said Schedule ^con- 
tained, as the case may be, and shall require every holder of the estate or tenuto^ 
aevorally to lodge the return within the time specified below, viz . — ^ 

" ^ In the case of reuenue-payvtvg eetatea and fent-paying tenures. 

If the return relate to an estate or 
tenure which is liable to the jiayiuent of 
imuual revenue or of rout not exc(* 0 (Hng 
lU* 500, or to any sliare or iutoiost in 
auch estate or tenure. 

If the return nelato to any other estate 
or tounr^f or to any share or inteij^st 
therein. ^ 


Within 
the notice. 


weeks of the service of 


Within three months of the«eervioe 
of the notice. ^ 


In the case of revenue-free estates and rent-free tAvures, 


Within six weeks of the sotvioo of ! 
the notice. . , ^ 


If the return relate* to any estate or 
ienuii^of which the gross annual rental 
does not exceed Es. 500, or to any share 
or interesbip such estate or tenure.* 

If the return relate to any other 
estate or tenure, or to any share or is|i^ of the noticb. 
toreat ijaren. 

The Oolleotor may in his discretion extend the time allowed f«»f lodgitttf 


Within three months of the serrii^ 




seoh return 
^ W, AH holdoiu of 

j 


otitaUw or tounros in rotspeei o£ irliioh fwdi not^dl 
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I)d6n served wlio shall, without anfficiont cause being; shown to the satisf ac^on 
the Collector, refuse or omit to lodgd the required return in the office of 
lector within the time allowed by such notice in respect of the estate 
which they hold, or within any. extended time which may have been allowed bj^ 
the Collector for lodging such return, shall be severally liable to a fine wlriq^i 
extend to fifty rupees' for every day after the expiration of such time or extended 
time until such return is furnished, until the value of the lands comprised in 
their respective estates and tenures shall hav^ *beeu otherwise ascertained and 
determinedly the Collector as hereinafter provided. 

The amount of* such fine accruing due from time to time may be levied by 
the Qollectbr as provided in section, 98 or 99, and the fact of an appeal against 
such fine being pending shall not avail to p^ever^ the levy of any such fine pend* 
ing the disposal of the appeal, unless the Commissioner shall otherwise di^ct. 

Whenever the Amount levied in respect of any such fine exceeds five hun- 
dred rupees, the Collector shall report the case specially to the Commissioner ; 
and no further levy for such default shall be made otherwise than by authority of 
the Commissioner. 

19. From and after the expiry of the time allowed by the notice, or of any 
extended time under the provisions of section 17, every holder of an estate or 
tenure in respect of which such notice has been served shall be precluded from 
suing for or recovering rent for any land or tenure situate in any estate or tenure 
in respect of which no return has been lodged ns aforesaid. 

The Collector may send a list to the civil court of all such holders so making 
default in lodging returns as aforesaid, and such court shall take judicial notice of 
the same. 

Whenever the required return is lodged in respect of any estate or tenure, or 
t^enever the valuation of any such estate or tenure has been otherwise complet- 
ed, the disability imposed on the holder thereof by this section shall cease ; and 
if such estate or tenure shall have been included in any list as aforesaid, the 
Collector shall forthwith give notice to the civil court of the cessation of such 
"^disability. 

20. Every holder of an estate or tenure in respect of which a return has 

been made as required by this chapter shall be precluded from suing for or 
recovering— ‘ ^ 

(а) any rent whatsoever for any land, holding or tenure forming part of 

the estate or tenure to which such return relates, but which has not been men- 
tioned in such retnrn, unless it be proved that the holding or tenure for the 
rent of which the rent is claimed was created subsequently to the lodging of 
Buch rutym ; » 

(б) rent at any higher rate than is mentioned in such return fo^any land, 
holding or tenure included in such rej'-urn, unless it be pi’oved tlfiit the rent 
of such land or teni% has been lawfully enhanced subsequently to the lodging 
of such return ; 

Provided that the Collector may, at his discretion," at any time within six 
motilhs from the presentation of any return made under this part, receive a 
V petition correcting any such return ; and on ^he Occeptanoe of such petition may 
make such , correctiou in the valuation of the estate or tenure as may be re- 
.quired ; and as soon as the person in reject of whose estate or tenure the return 
vf^tion have been so correctel^hall haue paid in all earns due by him 
Ite cess and phhlio works oess in accordance with such corrected valpatioii, 
and not oitierwise, such pbrson may recover^ such renti#aB ,may be due to him 
qn any tenure or land included in the,i;etum of such estoie or tenure at any 
not in excess of the rate shown in the corrected return al^^yable in 
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respect o£ such tenure or land. Such notices as the Collector may direct sliall 
be^taprved upon the pai'ties affected by sach petition at the expense of the 
)^pe^||fipdj?ing the return afoi*&said. 

Si . If no return shall have been lodged in respect of any lands for which 
notiW under section 16 has been issued, the Gollecter may, after the expiration 
of the time allowed by the notice, or of such extended time as is mentioned in 
section 17, ascertain and fix by stich w^ys and means as to him shall seem ex* 
pedient, the annual value of any^estate, tenure or lands mentioned in such notice ; 
and all expenses incurred in making such valuation may be reoo^red with all 
costs of recovery thereof as provided in sections 98 and 99. . 

22. Whenever the maker of any return ^under this Act has been convicted 

on a in'osecation under section J94 making a false Return relating to any lands, 
the Collector may, by such ways and means as to him shall seem expedient, as* 
certain and fix the annual value ^ of such lands; and the expense of such 
valuation may be recovered from the maker of such return as pi^vided in 
sections 98 and 99. * • 

23. Whenever the Collector may deem that any return lodged relating to 

lands for which no rent is payable by cultivating raiyats to the person making 
such return is untrue or incorrect, he may, whether any prosecution as men- 
tioned in^section 94 shall have been instituted or not, by such ways and means 
as to him shall seem expedient, ascertain and fix the annual value of such lands ; 
and in case the annual value of such lands so determined by him shall exceed 
by one-fifth the value stated in such return, the expense of such valuation may 
be recovered from the person by whom such return was lodged, as provided in 
sections 98 and 99, and in all other cases the said expense shall be borne by 
the district road fund. ’ , 

24. The Collector may, whenever he may thiuk fit, cause a notice in the 
form No. I in Schedule (B) contaiued to be served on any person holding any 
lands or pos.sessing any interest therein, althodgh such perslbn may have been 
mentioned in any return as a cultivating raiyat ; and thereupon such person 
shall be bound to make a return of the annual value of such lands within onO' 
month from the service of such notice in the form in Schedule (A) contained, 
and the provisions of sections 17 and. 18 regarding extension of time for lodging a 
return and regarding fines respectively shall be appUcablo to such person. 

2r». If no return is made by any person on whom a notice has^ been served 
as provided in the last preceding section, the Collector may proceed by such 
ways and means as to him shall seem expedient to ascertain the annual value 
of the lauds held by such person ; and in case it appears that such annual value 
greajlil^r than the rent paid by such person, the expense of such valua^pu shall 
be borne by such person and may bp recovered with all costs of recovery thereof 
as providid in sections 98 and 99, but all ether cases shall be borne by the dis- 
trict road fund. * 0 ^ 

26. If it shall appear to the Collector that any person on whom a notice 

has been served undei' section 24 has been wrongly classed in the return as. a 
cultivating raiyat, the Collector may direct that the entry bo cotrected and that 
such person be classed as a teimre-holder ; and thereupon such person shall . 
deemed to be a tenure-holder fdr the purposes of the assessment and ^ 
the cesses in respect of the lands held by him. ^ .. . <v , / 

27. Whenever the rev^ue annually payable ih respect of any 
the rent annually payable in respect of any tenure does not exceed 

one hundred rape«^, the Collector may without issuing any notice far 
estate or tenure-— ' , " 

(a)^ any case, determine the annual value of the land compHaed thei^ 
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to bo iu a permanentiy settled estate or tentlre, a snm not exceeding three times* 
and in a temporarily settled estate f>r tenure, a sam not exceeding twice the 
amount of the annual revenue or rent payable therefore ; or 

(&) when the area of the said estate or tenure has been ascertained, deter* 
mine the annnal value of such estate or tenure to be at such rate per acre as to 
him shall seem ht« . 

28. When the area of any reveut^-free estates or rent-free tenure, the gross 
rental of which does not exceed, oris not estiipated by the Collector to exceed, 
the sum of dhe hxlhdred rupees has been awjertamod, the Collector may, with- 
out issuing any notice for such estate or \ieuure, determine the annual value of 
such estatck^br tenure to he at such j^te per acre as to him may seem St. 

29. When the land contained in any estate pr tenure has been sunpnarily 
valued by the Collector in the manner provided by clause (a) of section 27, the 
annual value of any portion of such land which is comprised within a tenure 
subordinate to such estate or tenure shall be determined according to the follow* 
ing rules :-r 

(1) — When the subordinate tenure comprises the whole of the estate 
or superior tenure, the annual value of the subordinate tenure shall be taken 
to be the same as that of the estate or superior tenure. 

An estate paying a revenue of Rs. 80 is summarily valued by the Oolleotor 
under clause (a) of section 27 at Rs. 200. The vrhole estate is let in patni foi* a rent of Rs. 
120. The annual value of the patni tenure will be Rs 200. 

(2) — When the subordinate tenure comprises a part only of the land con- 
etitudng the estate or superior tenure — 

(a) The difference between the annual value of the estate or superior 
tenure, and the revenue or. rent payable in respect of such estate or anperior 
tenure shall first be ascertained ; 

(h) Next, the ratio which such difference bears to such revenue or rent 
shall be ascertained ; 

(c) ThenAhe amount which bears the same ratio to the rent payable in 
Tespect of the subordinate tenure shall be ascertained ; 

(d) Half of the amount so ascertained shall be added to the rent payable in 
respect of the subordinate tenure, and 

the result shall be tak^n to be the annual value of the subordinate tenure. 

A — An estate paying revenue of Rs. 60 is summarily valued by the Collector 
Under clause (a) of section 27 at Bs. 100. A part only.of the estate is let in patni for a rent 
of Bs. S7-8. 

The difference between the annual value of the estate ( Rs. 100) and the revenue paid in 
respect of it (Rs. 60) is Bs. 40. This difference bears a ratio of two-thirds to this revenue 
(E8.e0). V 

The amount which boars tha same ratio /two- thirds) to the rent payable in reoMct of the 
patni (Bs. 87-8} is Rs. 25 j . 

add half of Bs. 25 lO'^the rent payable in respect of the patni tenure, and the result 
(BSk 87-8 Bs* 12*8») Rs. 50 will be the annual value of the patni tenure. 

. i^^^Witbin the patni tenure paying 4 rent of Rs. 87-8, as in examine A, is a 

darpathi j^enore pBjlhg a rent of Bs. 27. 

The dfiforedCe between th^ annual value of the patni tenure ascertained gs above (Bs. 60) 
in resjie^ of the patni (JRs. 37-%) ill Bs. 12-8, which bears a rata of one- 

The ahmsiht which bears the same ratio (one-third) to the rent payable in respect «cf the 

v; . ^d hidl ^Be^g to ihe^^ payable in respect, of thp daipatni* and the mult (Bs«^ 87 
^B«. 4-8w) 81-8 will be the annual yalne of the darpatni tenure. ^ 

80 . W|bn tto lmid couMiibcI Jr or tenure haa 

;tt> » nvt^'jpei* annw, voder dwgiee <b> 
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aoction 28, the annual value of the laud comprised in any .subordinate tenure 
shall be taken at the same rate per acre as that of the estate or superior tenure. 

31. The holder of any estate or tenure which has been summarily valued 
under section 27 or 28 may, within one month from the posting of the valuation 
roll in respect thereof under section 35, lodge a return in the form in Schedule 

(A) contained in regard to such estate. or tenure, and thereupon such return , 

shall be deemed to bo a return made as required by section 16 and shall be dealt 
with accordingly. • ^ 

32. Instead of proceeding to value any estate or tenure" sumfearily under 
the provisions of section 27 or 28, the* Collector may, if he think fit, cause a notice 
to be served in respect of any such estate or tenure in the form No. Ian Schedule 

(B) cqptained, or in the form, No. U in tlio said acljednle contained, as the case 
may be, and thereupon all the provisions of this part shall apply in the same way 
as thej^ would have applied if the annual Government revenue or rent payable 
in respect of sneh estate or tenure had exceeded one hundred rupees. 

• ♦ 

Lands used for Tea, Ooffee, or Cinchona, 

33. In the case of lands acquired under any rules issued by, or under the 
authority of, the Government for the sale, lease, grant or clearance of waste lands^ 
or held directly fixim Government, and used for the cultivation of tea, coffee, or 
cinchona, the Collector shall, in lieu of the notice prescribed by section 16, cause 
a notice to be seiwed calling on the holder of such lands to lodge within two 
months of the service of such notice^ a return in the form in Schedule (C) con- 
tained, giving the particulars in such form set forth ; and the annual value of 
such lands shall be fixed at ten rupees in respect of every acre therein entered 
as cultivated, unless the Board of Revenue shall in any particular case prescribe 
a lower rate. The provisions of sections 18 and 21 shall apply to all lands in 
respect of which a notice has been issued under this section. * 

• • 

Publication of valuation rolls and duration of valuations, 

• 

34. Whenever any valuation or re-valuation is made under this part, the 
Collector shall cause to be prepared from the returns^ furnished to him and from 
the valuations made by him in accordance with this Act a valuation-roll of each 
estate within his district and of the tenures therein comprised, noting thereon 
for each estate the amount of revefmo annually payable to Government on whi^ 
the deduction specified in section 41 is to be calculated. 

On the apj^ication of any holder of an estate or tenure or boldingii and on 
payment of such copying fee as the Board of Revenue shall from time to tiipn 
determine, the Collector shall cause to bo furnished to such ho]der a copy or cor*i 
rected copy of so much of any such refUrns, and of any such roll as relates 
the lands included within his estate, tenure or holding. 

35. On the com|Jletion of ev%ry roll prescribed under this part, the ’ 
lector shall cause a copy thereof to be posted up at the mil cutcherry of 
estate to which such roll refe«Si and shall cause extracts of such portions of irnfi/ 
such rolbas refer to any tenure to Ve pos^ up at the mil cutcherry Of > 
tenure; 

Provided that, if no «|pch mil cutcheiry be fdnnd, such ix)ll and 
iraots shall be posM up at some conspicuous places on the estate au^ .t^pes ^ 
mpectively to which they refer, and that if such estate or teuu^ ^ 
such rollaud such extracts Shall be posted at some comij^Tio^ 
any villaile in which such tenure Is believed to be situm. 
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The person who is entrusted with tho^ publication of any such return shall 
obtain an acknowledgment in writings signed by two persons who may be either 
tespectable residents of the neighbourhood, or ohowkidars, or other officers of 
Government, to the effect that such return was duly published on the spot, and 
shall give in such acknowledgment to th3 Collector. 

36. Except as otherwise in this part expressly provided, every valuation 
and re-valuation made under this chapter shall remain in force for the term of 
five years from the date fixed by the Lieutenant-Governor under section 12 as 
the date froiS which the cess leviable in pumnanoe thereof shall take effect, and 
thereafter, until another re-valnation and assessment in substitution therefor 
shall have Ueen ordered and completed. 

37. Nothing in section 36 contained shall be held to debar the Collector, 
with the sanction of the Board of Revenue from making at any time any yeduc- 
tion which he may think fit in the valuation pf any estate or tenure ; 

or from making a valuation of and assessing and lev^ong cess under the 
rules laid down in this part upon any estate or tenure which for any reason 
whatever has been omitted from the valtiations and assessments for the time 
being in force, or which was not in*existence when such valuation or assessment 
was made. 


Chapter ITT. — Rating and levy of the cesses, 

38. The road cess for each year shall be assessed and levied in each district 
as provided in section 6, and, subject to the maximum rate in that section men- 
tioned, at such rate as may be detennined for such year by the Committee of 
fiuch district with the approval of the Commissioner under section 150 or 151, or 
with the approval of the Lieutenant-Governor under section 153, as the case may 
be, or at such rate as the Lien tenant- Governor may order under section 153. 

39. The public works cess for each year shall bo assessed and levied in each 
district as provided in section 6, and, subject to thp maximum rate in that section 
mentioned, at such rate as the Lieutenant-Governor may determine for such year. 

40. When the rate of foad cess and public works cess to be levied in any 
district shall have been determiued for any year and published in the Calcutta 
Gazette as provided in sectjpn 155, the Collecter of the district 

shall c%use the^rate so determined to be published by affixing a notificatiQn 
in some conspicuous place in the office of the said Collector, in every civil court, 
in every police-station, and in the office of every sub-divisioual officer within the 
district, 

and jshall cause such rate to be proclaimed by beat of drum throughout the 
diatriof, , 

and shall cai|se to be served on the holder of every estate within tme distinct 
a notice showing the amount of road cess and public works cess payable in res- 
pect of his estate, and specifying the date from which such road oess and public 
works oess will take effect ; * 

Provided that it shall not be necessary io serve such notice when no change 
has been made in the valuation of the estate or imthe rate of road cess or public 
works oess since the issue of the last notice under this section. 

40A. Notwithstanding anything in the definitions of “ estate ” and tenure ** 
in 4 or elsewhere in this Act contained^ the Board of Revenue may 

direct imy land (other than the holding of a cultivating rai^wt) of which 

rent or revenue is payable directly to the Government as proprietor thereof, 
shall, for the purposes of this Pert, be deemed to be a tenure and not an estate, 
and that the Government shall be deemed to be the holder of the estdte wiUiin 
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which such tenure is included, and thereupon tlie Collector may recover any 
sum payable from such tenure under the pMvisions of this Act, in the same 
manner and under the same penalties as if the same to be arrears of rent or 
revenue to him. (Act II of 1881 B. C.) 

41. Except as otherwise in this Aot provided — 

(1) — Eveiy holder uf an estate sliaU yearly pay to the Collector the ontire 
amount of the road cess and public works^cess calculated on the annual value of 
the lands comprised in sucb ^estate, at the rate or rates which may have been 
determined for such cesses respectively for the year as in this Act i^ovided, less 
a deduction to be calculated at one- half of the said rates for every rupee of the 
revenue entered in the valuation-roll of such estate as payable in respect thereof ; 

— Every holder of a tenure shall yearly p^ to the holder of the estate 
or tenure within which the land held by him is included, the entire amount of 
the rSad cess and public works cess calculated on the anftual value of the land 
comprised in his tenure at the rate or rates which may have been determined for 
such cesses respectively for the ycDar as in this Act provided, less a deduction to 
be calculated at one-half of the said rates for every rupee of the rent payable by 
him for such tenure ; • 

(3) — Every cultivating raiyat shall pay to the person to whom his rent is 
payable gne-half of the said road cess and public works cess calculated at the 
said rate or rates respectively upon the rent payable by him, or upon the annual 
value ascertained under the provisions of section 24 or 25 of the land held by him. 

42. (1) — Every holder of a revenue-paying estate shall pay the amount of 
road cess and public works cess due by him in equal instalments on the several 
days 6xed under the provisions of section of Act XI of 1859, or of any similar 
Act at the time being in force for the payment of an'ea^s ” of revenue due in respect 
of his estate, or, if such revenue be payable in one annual sum, then on the 
day fixed for the payment of such sum. 

(2) — Every holder of a revenue-free estatd shall pay the Amount of road cess 

and public works cess due by (^im in two equal instalments or in«ono annual pay- 
ment upon such days or day as shall be for that purpose appointed by any order of 
the Lieutenant-Governor. • 

(3) — Every holder of a rent-paying tenure and every cultivating raiyat shall 
pay the amount of road cess and public works cess due by him in instnlmentain 
t\iQ proportion of the instalments of rent payable in respect of tjie tenure or 
holding of such tenure-holder or raiyat ; 

Provided that in cases in whfth, according to local usage or to terms of any 
agreement, no part of such rent falls due before the end of the year on accoui^ 
of which it is payable, the tenure-holder or raiyat shall pay the amount of road i 
cess and public works cess due by him in two equal instalments upon such daye 
as shall Ob for that purpose appointed by any order of the Lieutenant-Governor, , 

43. In case of partition of an estSte being effected untier Regullition XIX 
of 1814, or Bengal Act VIII of 1876, or any similar Act, after valuation of sueli ^ 
estate and while such valuation remilins in force, the total valuation of the ori- 
ginal estate shall be distributed proportionately “ to the land revenue ” under the . 
order of the Collector over the newly-formed estates, whereupon the newly- 
formed estates shall, for the purposes df this Aot, take the place of the original 
estate, the liability to pay cess in respect of each newly-formed estate being 
separate and distinct from % liability to pay cess in 'respect of any other of snob 
newly-formed estates. 

Such separate liability shall take effect from the same date as thn separate 
ikbiUty of the newly^formed estates respectively in respect of land-rev^n^. 

The procedure prescribed by sections 34 and 85 sludl be followed whenever 
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ft redistribution of tbe vftluation is made in ponsequenoe of a partition aa men- 
tioned in ** tlm ” section. » 

44. When a recorded sharer of a joint revenne-pajing estate has opened a 
separate account under Act XI of 1859, or tinder section 70 of Bengal Act Yll 
of 1876, or any similar law for the time being in force for the regulation of the 
opening and maintaining of snch separate accounts, he shall be entitled, in regard 
to the payment and realisation of road pess and public works cess under this Act; 
to all the advantages of separate liability enjoye4 by him under the said Act Xl 
of 1869, and 'Bengal Act VII of 1876, in i^eprd to the payment and realization ol 
revenue, and shall be entitled to separate i^sessment and to the issue of separate 
notices uncter this Act from the date on which such advantages shall take effect 
in respect of the demand of ^Government te venue 

(5) — Whenever any such sepeitite account is opened after the valuation of 
an estede, and while^ such valuation remains in force, the Collector shah issue 
a notice on the holders of the shares severally, in respect of which tbe accounts 
are to be kept separately, informing them that unless any objection is preferred 
to the Collector within one month of the borvice of such notice, the amount of 
the cesses which the whole estate i&liabie to pay accoiding to the existing valnai* 
tion will, from the date on which snch separate accounts wore opened, be ap- 
portioned among such shares severally in proportion to the amount of Govorii- 
ment revenue for the payment of which each such share is entered in the separate 
accounts as being liable. Such notice shall specidy such proportionate amount. 

(3) — If no such objection be preferred within the time speciliod, such pro- 
portionate amount shall be the amount of the cesses for which the respective 
holders of such several shares are primarily liable as mentioned in section 13 of 
Act XI of 1859, subject, however, to the general responsibility of the holders 
of the entire estate as mentioned in section 14 of the said Act, if the amount of 

. the cesses dne on account of any such share cannot be recovered as provided in 
sections 98 and 99 df this Act from the holders of such share. 

(4) ^If any such objection shall be preferred es aforesaid, the total amount 
of cesses for which the whole estate is liable according to the existing valua* 
tion shall be apportioned among the sevaral shares in respect of which such 
senate accounts are opened in proportion to the annual value of such shai'es 
rel^ctiveJy under such rules or special instructions, not being inconsistent with 
this Act, as ^ay be issued by the Board of Revenue ; and the holders of such 
several shares shall be primarily liable as afoi'esaid for the payment of the amount 

cesses so apportioned on their shares respectively. 

(6) i>*M-WhGnever the separate account of the revenue payable in respect of 
any shave or poiliion of an estate, as mentioned in clause 1 of tl^is section, shall 
be closed^ the provisions of this section shall cease to have effect in respect of 

share. ^ 

’ 45. If any imWment of road cess or public works cess or part there<^ pay- 
able to the Golleetor shall not be paid within fifteen days from the date on Whick 
the' swe becomes due, the amount of such instalment or part thereof may be re- 
ooveti^^at any time within three ^^ears after it became due, with interest at tho 
rai^ of iwelte a haZ/” per centum per ann^m calculated from the date on 
trkieli instalment beewe due, and'^witB dil costs of recovering the same. 

46> P3-^Ih any 4w^Hot to which the Lieutenant-Governor may speciaUy 
cMer that the proyisioiis ol this section diall be e;i:tended, it shall be lawful for"' 
tbe Collector to keep a separate acoohnt in respect of the amount of eess^ pay- 
able and paid by any bolder of a rovenu^free^estiate who is recorded Part { 
ihe CoBapto/s register of i«vemi^:l^ lands as proprieior or ^ 

share or interest/in any v^ified share or interest in any reveanc- 



AOt IX, B. C., 1^80.] 


THE OESS AOT. 


707 


(2) — Such separate account shall be opened and kept under such rules as to 
the levy of fees and other matters, and Object to such conditions and in such 
maitner as the Board of Revenue may from time to time prescribe, and the Board 
of Revenue may at any time order that any separate account which has been so, 
opened shall be closed from such time tis they may direct, and no longer kept as 
a separate account. 

(3) — As long as any separate accounhshall remain open as provided in the 
preceding “ clause** and no longbr, the joint liability of the holders of such revenue- 
fi'oe estate for payment of the entire amount payable in respect of such estate 
shall cease ; and the Collector shall recover the amount of coss or other demand 
due in respect of each share or interest for wluch an account has been io separate- 
ly kepi; from the holder or holders of such share dor interest only ; and, if the 
Collo^r shall think fit to proceed under section 99, he shall take action under 
that section against the share or interest only in respect^of which the sum de- 
manded is due and the rents thereof. 

47. Every holder of an estate or tenure to whom any sum may ‘be payable 
under the provisions of this Act may^recover the same with interest at the rate 
of twelve and half per centum per annum* in the same manner and under the 
same penalties as if the same were arrears of rent due to him. 

48. • Any shareholder in an estate or tenure who may have paid the road 

cess or public works cess payable in respect of such estate, tenure or any part 
thereof in excess of the amount proportionate to his own interest in such estate 
or tenure, may recover from his co-sharers such sums as he may have paid on 
account of their respective shares and interests, in the same manner and under 
similar penalties, or may take credit for such sums in any adjustment of accounts 
between himself and his co-sharers. • 

49. Whenever any shareholder in an estate who is recorded in the general 

register of revenue-paying and revenue-free lands maintained by the Collector, 
or whenever any shareholder in an estate the extent of whose share or interest 
in such estate is recorded in any other register kept up by the Cellector of lands 
paying revenue or rent to the Collector direct, shall have paid .the road cess or 
public works cess payable in respect of such cslai^, or any part thereof in excess 
of the amount proportionate to his own interest in such estate, he may, within 
fifteen days oi such payment being made, move tli^ Collector to make a certi- 
ficate as provided by any law for the time being in force for the# recovery of 
public demands, specifying the ajnount which lias been paid in by such shares 
holder as cess in respect of the recorded share or interest of, any other shaSfe- 
holder in the estate ; and thereupon such Collector may, if he think fit, make 
such certificate, and such certificate shall have the same cfEect as a certificate 
made for the recovery of a public demand ; and the same notices shall be issued 
and the lime proceedings may be tt^en thereon by the Collector as in case of 
such certificate ; • 

Provided that the p^erson in whose favor the certificate has been made shall 
be deemed to be the decree-holder for the sum mentioned in the certificate ; and ! 
all proceedings taken by the Collector for the recovery of the sums mentioned in 
the certificate shall be taken ht ^he in§tance of the person in whose favor the 
certificate has been made and at his cost, and on his responsibility^ ahd 
otherwise; 

Provided also that if any person e^inst whom such certificate has bebn 
made shall object that the amount of the cesses for the recovery of whlbh the: 
certificate bas been made is great«^ the amount which the apj^licaut flie; 
certificate ^^outd recover from sueV person in a civil court as being equitably 
payable respect of such personas share or interest in the estate* and if in 

91 
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<^pmion of the Collector there ie probable ground for such objection, the Collecier 
may, if he see ht, cancel such certihcate, and leave the applicant to his remedy 
in the civil court. 

CHA^Tjja - Valuation and assessment fif lands held rent-free and paymeni and 
recovery of cess in srespect thereof. 

50. All lands held without payment of rent other than lands mentioned in 
section 33, and other than estates entered on jbhe general register of revenue- 
free lands of Che district, sliall, for the purposes of this Act, be deemed to form a 
part of any tenure within the local boundaries of which they are contained ; and 
if they ard ifcot contained within the local boundaries of any tenure, then to form 
a part of any estates within the local boundaries of which they are contained ; 
and if they are not contained within the local boundaries of any estate, then to 
form a part of the estate in which they were included at the original settlement 
of such estate; and if there be any doubt as to the estate in whicn they were so 
included, then to form a part of such conterminous* estate as the Collector, in 
whose district such conterminous estate is situate, shall by an order under his 
seal appoint. 

61. Every holder of an estate or tenure who is required by this Act to 
submit a return in the form in Schedule (A) contained, shall be bounds to enter 
in such return all lauds of the nature of those specified in section 50 according to 
the tenor thereof ; and shall be bound to pay road cess and public works cess on 
the annual value of such lands at one-half of the rates fixed under this Act for 
the levy of such cesses respectively in the district generally for the year. 

62. Whenever any lands held rent-free shall have been included in the 
return of any estate or tqnure as pro\dded in the last preceding section, the 
Collector shall, on publication of the valuation roll of such estate or tenure as 
provided in section 35, cause to be published a notice in the form in Schedule (D) 
oqntained, to whiclf notice shall bd annexed to such extracts from the valuation roll 
of such estate or tenure as relate to such lands. , 

Such publication may be lawfully made by affixing one copy of such notice 
and extracts at some conspicuous place in every village within which any such 
lands are situate, 

by depositing another copy of the same at any police-station, registration 
office, or other Govenimeni office in the neighbourhood for the inspection of all 
ooncemed, 

and by proclamation as herein next provided. 

The proclaniation shall bo made by beat of drum tbronghont every such 
village^ ana shall be to the effect that such extracts have been so affixed and 
deposited, and that the owners and holders of such lands are required to inform 
themselves, by inspection of such oxtiftets oi the valuation put upon their lands, 
and to pay yearly to the holder of the estate or tenure in the return of which such 
lands are included, the cesses which shall be payable in respect of such lands under 
the provisions of this Act, 

$8. Within a reasonable time not exceeding thirty days after the issue of 
any pti^esS for the recovery of any gum due from him as cess under this chapter, 
thh holder, or occupier of any such land may make before the Collector 

4u pbjeotioxt ^ the valuation of his land as entered in the valuation roU so pub- 
Iisiiea, on such objection being made, the Ocdl^tor shall, by such virays and 
means as to him shall seem expedient, ascertain and fix the annual value of .the 
land in the posspBsion of such otniSr» holder, or occupier, and may alter such 
accordingly, and shall give notice pf pnysuhh alteration to the hol^r of the estute 
^'tenure to*' which such lojlrektes-i ^ . ' , 1'’',:, ^ 
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Provided that nothiufjp in this ftecfcioii shall bo taken to authorize the Collector 
to alter any return so as to show any ai%a of land as held renfc-fi’oe which the 
maker of such return can show to bo accounted for by him in the return as rent- 
paying land. 

54. In the following cases, that is *60 say— 

( 1 ) whenever a new valnation or re*valaation takes effect in any district or 

part of a district ; • 

(2) whenever the rate fiki)d for the levy of the road cess or of the public 
works cess in any year is chaiigedjfrom the rate at which such c 8 ss was levied 
in the preceding year ; and 

(3) whenever the dates fixed by the Lieutenant-Governor undef section 57 
for payment of instalments of the ces^s by holders of J*ent-froo land are changed, 

the holder of every estate or tenure to whom any cesses arc payable in res- 
pect of lands held free of rent shall oanstV a notice to be published in every village 
in which any such lands arc situate, ^informing all concerned of the rate which 
has been fixed for the levy of such cesses respectively ; and requiring every 
owner and holder of any such land of which the cesses are payable to the 'person 
who causes the notice to be published to pay the amonnt of the cesses specified 
in such notice as it falls duo, until a similar notice of change of the amount shall 
be given^ * 

Such notice shall contain the following information in res}>oct of each tenure 
and holding of rent-free land which is entered separately in the Collector’s valua- 
tion roll : — 

( 1 ) a specificati(m of the land in respect of which the cessos are payable ; 

(2J the name of the owner, holder, or occupier of such lands, if known ; 

(3) the annual value of such land as entered* in the Collector’s valuation 

roll; 

( 4 ) the rate on each rupee of tho annual yaliie which has been fixed uudor 

the Act for tho levy of the rojid cess and public works cess respeofive- 
ly for the year ; • • . 

(6) the amount of the cesses payable in respect of each tejuuro or holding, 
calculated at such mtes ; and • 

( 6 ) the dates fixed by tho Lieutenant-Governor under section 57 for the 
payment of each instalment together witji the amount«of each kistalinonfc. 

65. PublicaticUi of tho notice above-moiitioned may bo lawfuUy made by 
affixing one copy of tho same at soipo conspicuous place in every village in which 
any such land is situate ; , • . . 

by depositing another copy thereof to be available for general inspection at 
any ni^l cntcherry ^ • * 

of thaeatate or tenure in which such land is included, 
or at^y other convenient place in^the* neighbourhood ; # 

and by proclamation as herein next provided. • 

The proclamation shall be made ^ beat of drum throughout such village, 
and shall be to the efrect that such notice has been so affixed and so deposited, ^ 
that it is open to inspection at the m&l cntcheiTy or other convenient pljwse m , 
above-mentioned, and that every’o^er an^ holder of i*ent-fi*ee laud is required to 
inform hitaself of the contents of such notice and to pay the amount of the 
due by him accordingly, • 

56. After publication oWhe exti-e-cts from the roll as provided ia sfedtion 
52, and in cases in which publication of the notice mentioned in seotfci^ 54 is 
Required, after publication of such notice, and hotvotherwise, every bwiiijr . 
holder of lyiy renfc-fw laud iucluded in such extracts and every 
W tho rente and profits or in possession and enjoyment ^ sfedl Sc 
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bound to pay year by year to the holder of ‘the estate or tenure in the return of 
which such land has been included, tUb amount of the road cess and public works 
cess which may thereafter become due to such holder, calculated on the annual 
value of such land as entered in such extracts, or on any other annual value which 
may have been determined by the Collector nnder section 53, at the full rate or 
rates which may have been fixed under this Act for the levy of such cesses res- 
pectively in the district generally for the year. 

57. The payment of the cesses for each by the holder of any land 
. which is heldf rent-free shall be made by twq equal instalments, or in one payment, 

upon such days or day as shall be for that purpose fixed by the Lieutenant- 
Governor. ^ , 

58. When an instalment of the cesses dne cn any rent-free land is npt paid 

to the holder of the estate or tenure to whom it is due within one montli of the 
date on which such instalment is payable, such holder shall be entitled to re- 
cover a sum equal to double the amount of such instalment due to him under sec- 
tions 56 and 57, with interest on such sum calculated at the rate of twelve and a 
half per centum per annum from the date ofi which such instalment was payable, 
and with all costs of suit ; « 

Provided that such holder shall have paid to the Collector all sums dne to 
such Collector up tef date in respect of road cess and public works cess,, and not 
otherwise. 

59. If the holder of any estate or tenure shall have omitted to enter in his 
return (whether such return was made under Bengal Act X of 1871, or under 
this Act) any rent-free land which ho was bound to enter in such return, such 
holder may at any time after the passing of this Act give in to the Collector a 
supplementary return showing the necessary particulars in respect of the land so 
omitted in the form given in Part IV of Schedule A, and shall thereupon pay to the 
Collector the amou|it of the cesse® which would have been payable by him to such 
Collector in respect of such land for the three years next preceding, or for any 
shorter period which may have elapsed since the estate or tenni’e was last valued. 

60. Such supplementary return shall, to all intents and purposes, have the 
same effect as a return duly made under the provisions of section 51 ; and sections 
61 to 66 (both inclusive) shall be applicable to and in respect of any rent-free 
land included in such Supplementary return. 

61. The provisions of sections 57 and 58 shall be applicable to every amount 
which, as provided in section 56, may become jpay able by the owner and holder of 
any such rent-freq land to the holder of any such estate or tenure after the fulfil- 
ment of the requirements in sections 52, 53, and 54 contained. 

62. * #The provisions of section 58 shall not be applicable to any such amount 
which may have become so payable under the provisions of Bengal Ac^X of 1871 
or of this Act liupfore the fulfilment^ of ^the requirements of the seolrons 52, 53, 
and 54; but when any instalment of cess which may have become payable before 
the fulfilment of such, requirements has not been paid to tbo holder of such estate 
or tenure on the date on which such instalment was payable, the holder of such 
estaw or tenure may recover the amount of such instalment, together with interest 
at tbe rate of twelve and a half per centum pf r annum on such amount, and with 
all costs (ff suit; 

Pj^vided that no hqlder of an estate or tenure shall recover any amonnt 
tmder the provisions of this section, unles 9 he has«paid to the Collector ajl sums 
which became payable by him to such Collector on account of road cess and 
public works cess, at any date within the year in which the amount sought to be 
recovered .became payable to such hel^ of on estate or tenure. 

63. As so6n as the said requirom^hts shall have been fulfilled ih respect pf 
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my such land which is included in any such supplementary return , every owner and 
lolder of such land and every person in feceipt of the rents and profits, or in 
possession and enjoyment of such land, shall be bound to pay the amount of the 
[*oad cess and public works cess which may thereafter become due on such land 
bo the holder of the estate or tenure, in the supplementary return of which snob 
land has been included. Sections 56, 57, and 58 shall be applicable to the 
cesses so payable. • 

64. (1) — Every holder an estate or tenure who has included any rent- 

free lands in an^ return, made to the Collector in respect of his esi&te or tenure 
under the provisions of the Bengal Act X of 1871, and has paid to the Collector 
any cess payable under the said Act, or , under the Bengal Act If of 1877, in 
respect of the said rent-free lands, may at any time After the commencement of 
this Ant give in to such Collector an additional return in the form given in 
Part rV of Schedule (A). ^ • * 

(2) — Such additional return shall bo deemed to be a supplementary return 
within the meaning of section 59, and from the date of the inclusiomof any such 
lands in such additional return, the Bame consequences shall ensue, and the same 
rights and obligations accrue to the Collector* and to the holder of such estate or 
tenure, and the same liabilities shall attach to the owner, holder, and occupier of 
such lands as would have attached to them respectively if such lands had been in- 
cluded in a supplementary return given in under section 59. 

65. Whenever any occupier of land which is held rent-free by the owner 
thereof shall have paid any sum as cess duo in respect of such land to any holder 
of an estate or tenure to whom such cess is payable, such occupier shall be en- 
titled to deduct tlie sum so paid by him from the I’eut next thereafter payable by 
him to the owner of such land, until such sum is folly adjusted. 

66. Notwithstanding anything in this chapter contained, the Collector may 
at any time cause a notice, as mentioned in section 16, to bo served on the holder 
of any rent-free land which he shall consider not to have been entered in the re- 
turn of any estate or tenure^ in which such land ought to have been included 
under the provisions of section 51. Such notice shall require the liolder of such 
land to lodge at the office of the said Collector a return in the form in Schedule 
(A) contained in respect of such land ; 

and on service of such notice, the provisions of Ijiis chapter shall no longer 
apply to such lands; but the same consequences shall ensue, and the same 
liabilities shall attach to the holder of such land as would have ensued and would, 
have attached, if such lands had constituted a revenue-free estate. 

If the Collector has reason to believe that any land in respect of which be 
determines to serve such notice has been included in the return of attjy'estate or 
tenure, he shall give notice of his infontion to the holder of such estate or tenure, 
and shalimlter such return as may be roqdisite, and shall coi^oi the valuation 
and assessment of such estate or tenure as may be required^ 

67. If within one year of the commencement of this Act no notice has been 
served as mentioned m section 66 ^)n the holder of any rent-free land requiring 
him to lodge a return in the office of the Collector, and if such land has not been 
included in any extracts from thnreturiu of estates and tenures published by tbb 
Collector under section 52 or other similar section, the holder of such reht^free 
land shall be bound within one month of the expiratiion of such year to ^give in- 
formation of such omission* to the Collector, togelmer with a description of the 
said land, a specification of the village or villages within which it is sil^atey 
area in each village, and the amount of rent payable to him thereupon ; 

Provided that no holder of rent-fm land who at any time after thO' expira- 
tion of file time prescribed shall of his Q*wn motion and otherwise than after the 



THE DESS act: 


[act IX, B. c., 1880; 


m 




inSTJ© of my notice by the Collector in respect of his lands give such information 
to the Collector shall be liable to prosecution for omitting to give such informa* 
tion within the prescribed time. 

68. Ofn receipt of such information whether within the time prescribed or 
after the expiration thereof, the Collectoirmay, by an order in writing, require 
such owner or bolder to make a return ..of liis land in the form in Schedule (A) 
contained, or, if the gross rental of sucl\ land does not exceed one hundi'ed rupees, 
may order that such land shall be summarily vaiued under section 27 or section 
28, and may ^ceed to make such valuatiojj. 

'69. Every order made by a Collector under the last preceding section shall 
have the same effect and he followed^ by the same consequences as the issue of a 
Uotiee by the Collector uirdei; section 66. ^ 

70. As soon as any rent-fi*ee land which had not previously been inclnded 
in the valuation of rfny estate or tenure, h|kB been valued by the Collector after 
the issue of a notice as pix)vided in section 66, or after an order made under sec- 
tion 68, the- holder of such land shall beooihe liable to pay to the Collector the 
road cess and the public works cess due on such land, in accordance with such 
valuation, for the three years last preceding such valuation, at the full rates at 
Vrhioh such cesses were respectively levied for each such year in the district 
generally, together with interest calculated at twelve and a half per ceutum per 
annum on eaoh instalment from the date on which such instalment would have 
been payable if such valuation had been in force. 

71. No owner or holder of rent-free land on whom a notice has been served 
by the Collector under section 66, or in respect of whose land an order has been 
made by the Collector under section 68, shall be liable to have the land to which 
such notice or order refers included in any return of an estate or tenure, or to pay 
any amount as road cess or public works cess otherwise than to the Collector or 
to some person -apnointed by him in that behalf, unless, on a revaluation of any 
estate or tenure being made, the Collector shall, by an order in writing, direct that 
for the future such land shall be included within such estate or tenure for the 
purposes of this Act ; 

and upon seen order being made, the provisions of this chapter, in so far as 
they are applicable, shall apply to the assessment and payment of road cess and 
public worlU cess in ro6peot,of such land. 


Chaptbk y. ^Valuation, tissmm&iitf and levy of ceases on mines^ raikoays^ and other 
, immoveable property, 

72. i On the commencement of this Act in any district, and thereafter befoi^ 
the< close oi each year, the Collector of the diej^rict shall cause a notice to be served 
VLpon the owner, chief agent, manager occupier of every mine, quality, tram*- 
w^y, railway, and other immovable property not included within the provieions 
ql Chapter II, and not bein^ one of the tramways or railways mentioned in sec- 
8 1 euoii nqlace shall be in the form in Schedule (E) bontained, and shall 
quire >imoh owner, chief agent, manager or occupier to lodge in the office of snch 
^thin two months a return of the net annual profits of such propert;^, 
average of the annual net profits thereof for the last three years 
fqr TWhioh ifeeiaunts have been made up. 

$fu9b^ Collector may in his discretion exlond^the time allowed for lodging 
su^i, return, . ' ' , . ^ 

; 73. any pi^operiy assessable under this chapter lies tn two or 
mors districts, the notice to furnish a under section 72 shall bo seiyed oh 

or oo&npier of suqh property by or through tfio 
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Collector of the dietiict in which sucli owner, chief agent; manager or occupier 
may reside or have his chief place of buetness, and one return for the wbCio of 
such property shall suffice, 

74. Whenever any pipperty assessable under this chapter lies partly within 

and partly outside the territories administered by the Lieutenant-Governor of 
Bengal, the return furnished as reqnii^d by section 72 shall state the total annual 
net profits calculated as aforesaid accruing from such property, and also the pro« 
portion of such profits which ftiay reasonably be calculated to accrue in the tern-* 
tories administered by the Lieu tenan^ Governor of Bengal. * 

75. If such return be not furnished within the period of two months from 
the date on which such notice was served, or. within any extended tllne allowed 
by th^ Collector of the distrist, orfif such Collector shall deem that any return 
made in pursuance of such notice is untrue or incorrect, such Collector shall 
proceed to ascertain and determine by such ways or meani as to him shall seem 
expedient the annual not profits of such property calculated as aforesaid. 

76. If such Collector be unablo to ascertain the annual net profits as afore* 
said of any property assessable uMer this chapter, ho may, by such ways or 
means as to him shall seem expedient, ascertain and determine the value of such 
property, and shall thereupon determine six per centum on such value to be the 
annual npt profits thereon. 

77. The expenses incurred in making any valuation under section 75 or 
section 76 may be recovered together with all costs of the recovery thereof as 
provided in section 98 from the person who was bound to make such return or 
who made the incorrect return. 

78. So soon as such Collector shall have ascertained and determined the 
annual net profits as aforesaid of any such property, he shall cause to be served 
upon the owner, chief agent, manager or occupier of such property a notice in- 
forming him of the amount of the annual net profits so ascertained and deter- 
mined by him. 

79. New valuations undei^ this chapter shall bo made by frho OolJectop of 
the district every year, and such Collector may for that {impose cause such 
notices to be issued and served, and such returns ix> be made, and shall have such 
powers and authorities as are in this part mentioned and conferred ; 

]?rovided that whenever any return made under section 72 shall bo accepted 
by the Collector for any year, the owner, chief agent, manager er occupier of 
such property may, if he see fit, declare in writing at the time of such acceptance 
that the annual net profits set fortli in such return may, for the purposes of this 
Act, be deemed to be the annual not profits for each of the nve years then next 
ensuing ; • 4 ^ 

Andjf the Collector of the distuict shall agree to accept such declaration, no 
new valiSbion shall bo made of such pjopirty until the said fige years shall have 
expired. • 

80. When the ratp of road cess and public works cess to be levied in the 
district upon property* assessable under this chapter shall have been determiiled 
for any year as in this Act provided, the Collector of the district shall cause to 
be served on the owner; chief bggnt, manager or occupier of every such property 
a notice tihowing the, amount of road cess end public works cess respeotively pa^: 
able in respect of such property, and specifying the date from which sfudai c&iee^ 
shall fake efiect. And such amount shall be payable by such owner, ehiitf agea^ 
jaanager or occupier to such Collector in two equal inkalments-^-^the bn 
expity of SIX months, the second on the expiry of nine months, after ! the 
llxbd ae l^ereitibetere provided for the oommenoeii^t of the 

; / \B1. In any e^e iu whtph the occupier of such property is a di&rent person 
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ibe ownBr, ^nd lias paid ia Woess of lialf of the sum due as road cess and 
i^dhlib works cess on aocoant oi4ky ihstalment, such oocupier shall bb entitled to; 

the. amonnt of snchJ'Sacess from the next and subsequent instalments of , 
r^t jj^^able in respect of snbb property ; and every owner who has paid in excasil^ 
of hAf of such sain dud shall he entitled to recover the amount of such excess 
fifom the occupier, pr(|iyided that in no « case shall an occupier deduct from his 
annnal rent more thiui half of the rateiof the road cess and public works oess on 
OVOry rupee therepl^ « " . 

82. Tbe total of the cesses payable in yespect of property assessable under 
this chapter^,, dwned or ’ occupied by the same person in two or more districts, 
ihall be pa;^1>1e to the Collector of .the district where the owner, chief agent, 
Imanager or occupier may reside or have hit chief place of business, and shall be 
by hin^ transmitted t^ the Collectors of other districts in the proportion iu^whicH 
the i^mmittees of such district shall be*sevsrally entitled thereto, as provided in 
the section next following. 

83. Whenever any property assessable under this chapter lies in two oiif 
more districts, the Lieutenant-Governor shall from time to time determine out df 
me total annual net prohts stated in the return, or in the valuation of such profits 
accruing in the territories subject to him, and ascertained in any manner as afore.* 
said, the proportions in which such property shalll)e assessed in each of^he said 
districts respectively, and the proportion of the road cess due thereon which shall 
be assigned to the committee of each district concerned. 

84. Every notice under this chapter may be served — 

(a) by leaving it at the registered office (if any) of such owner, chief agent, 
manager or occupier aforesaid ; or 

(h) by sending it by poet in a letter addressed to such bwnbr, chief agent, 
manager or oocupier at his office, or, if he have more offices than otie> 
at his p^ncipal office ; pr 

Ye) by giving it to such owner, chief agent, manager or oocupier. 

^ . 

Ohaptbs VI . — Special provisions for Orissa pknd Midnapore, 

85. In any district of the province of Orissa an4 district of Midna- 
pbre, the Oelleptormiay at any time, with, the sanction ol?%e,Poxhmissioner, order 


in extent, of 
yment 


that any rhvenue-free estate not exceeding 500 stan 
which the valuation shall have been completed, shall, for 
and levy of the cesses due in respect thereof, be annexed 

jh ambit of which it is situate or which it adjoins. "i 

'I 86.^ lAIotice of such order shall be given by the Collector ^ 

estate to which such revenue-free estate is ordered to be so annopw 
ilotioe shall be s|>pended a copy of tHe valuation-roll of the si^d 
tate, 4iid thereupon ench holder shall be liable to pay annually to iAs 
of such revenue-free estate, road cess and public 
|»l|e rate which may be fixed under t£is Act for the levy of the wd 
jwiriqj^tivhly ill the district generally for each year. 

notice of 4uoh order shall also^be giv^nby thd^Coll^cta^ ^ 
md revenuCirfree estate, and snoli notice shall require Jciim to ^ 

Ijqiiid ka JtWU thereupou be to pay to the holder of such other 

nvorks cess at the full rates whsch may be fixed 
teipy of the said cesses respectively in the distrmt “ 
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Governor i^der section 42 for the payment bj, th0 holdeti ;of ifovinuo^ . 

free estates, or in such other instalments and on such other dates as the Lieutenant- 
Governor may direct, or, if the Lieutenant-Governoic shall ^ order, the Whole 
amount so payable on account of such cesses for eanh year shall be payabie^in a 
single sum on. any such date as the Lieutenant-Governor, may appoint. / T ^ 

In default of payment as hereby required, the provisions of section 47 shall 
be applicable. \ . 

89, Whenever the service of a notice 5n the holder of a iwvenue-free estata 

is irequired by the provisions of (Action 40, the Collector shall cause sioh noiace toit 
be served) notwithstanding that the revenue-free estate may have been annexed to 
another estate as hereinbefore provided ; ^ ' 

and the Collector shall furtl^er cause a nofice containing the same ^rtidhiara 
to be served in respect of such retenue-free estate on, the holder dt the othetv' 
estate ih which it is under the provisions of section 85 aunened. ‘ . 

90. The Collector may, at any tftne, Vrith the sanction of the Commissioner^ 
revoke any order passed under section 85, and shall give notice of sue h,re vocation 
bath to the holder of the reveniie-^reo estate affected, and to the holder of the 
other estate to which such revenue-free estate was annexed. 


« Ohai^Sir VII. — Miscell>aneous. 

91. The Collector, with the sanction of the Board of Revenue, may appoint 
such establishments as may be required for making valuation and i*e-valuatioria 
under this Act, for making collections, recovering arrears, keeping accounts ebn- 
nected therewith, and generally for all purposes connected with such valuations, 
revaluations, ooUiiictiQns, and recoveries, and other purposes of this Act, and may 
incur such other Expenses as are requisite for such purposes ; 

and the payment of such establishments and other charges on bills signed by 
the Collector shall be the first charge on the district road fund.^ 

92. For the purpose of making any valuation of lands directed by this part, 
the Collector shall exeix;ise the ^owera vested in Collectors by 1 clause of section 
23, and clause T of section 24 of Regulation VII of ,1822, except 6o far as the said 
clauses authorize any. enquiry into rights or interests attaching to such lands. 

' 93. ID very valuation under this part shall be open to revision by the Gomt 
missioner or Board q|^veiine, and not eftberwise. * • . 

94. A»> perfl<»irviiio is bound to make any return under this ;^art shl^Il be 

4^med tube; Wally to give notice and to furnish information to a public 

servant ii| of the same, if the Collector shall see ground for believhi|| 

that 0^ **^*^**1 false, he may prosecute the maker accordingly, ^ud if 

so tfe^Outed is convicted, the Colleoter may proceed to makd*a valuar,^^' 
i*! such* return by such ways and^means as to hinii 

; Bv^ return filed by or on behalf of any person ki pursuance; } 

of this part, shall bear the ^nature and address of suoh pevabj^^MS 
hbr^ed a^nt, and shall be admissible in evidence against such 
' Vl^Sidmissible in his favour. ^ 

i ^ veiy iXotioe under this {Fart req^uirod to be served, except as 
ided, may be served— ^ 

elivering the same to the person to jfhom it is 
*oe# by posting the same, on some conspicuous 
l^rsoQ reside, or by deliveiii^r said notiob 

iJhe parson to whom such )uotioe 4^ 

^ ^ ^ ^ 
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pension at his usual place of abode or ta the place where he may be known to 
reside j or • 

(3) by posting a copy of the notice at the m41 cutcherry of the estate or 
tenure to which the notice relates, or if no such m&l outoherry be foundi on some 
conspicuous place on such estate or tenure : and, in the case of estate paying 
their annual revenue by four instalmeiits, ^y deliveriug another copy thereof tp 
the agent who shall have paid an instalment of revenue next after the preparation 
of suoh notice. In all cases where two or more persons are holders of an estate 
or tenure, set vice of notice under this clause shau be deemed to be good and snffi* 
ctient service on each and all of such perso^^s. 

97. Xhe costs of service of every notice and process by this Act required to 

be served shall, in the first ^stance,* be defrayed the district road fund, and, 
subject to such rules as may be made by thd Board of Revenue under section 106, 
shall be recoverable either from the person to whom such notice or pif>qes8 is 
addressed, or from the person owing to Vhole default such notice or process is 
issued, as Jibe Collector may think fit ; and every such amount shall be deemed 
to be due to the Collector, but when levied by the Collector shall be credited to 
the district road fund; , 

Provided that no costs cr other expenses whatever shall be recovered from 
any person in respect o£ the publication or issue of any proclamation or notice 
calling for any return, or giving intimation of any amount payable by any 
, person as cess under this Act other than notices of demand to pay any amount 
of cess which has become due. 

98. Every amount due, or which may become due, to any Collector under 

provisions of this Act in respect of any arrears of cess, of any expenses 

ihourred, of any fee or cost% payable, of any notices served, of any fines imposed, 
or on any other account, may be realized by such Collector by any process pro- 
vided by any law for the time being in force for the realization of public 
demands ; and shAll be deemed to be a public demand under such law; 

Provided that tlie district road committ^ shall indemnify the Collector 
pf the district iPor all expenses incurred, and for costs and damages for which 
such Collector Inay become, liable (whether in connection with suits before the 
civil courts or otherwise) in respect of auy proceedings for the recovery of any 
such dues as aforesaid. ^ 

99. Instead of proceeding as provided by the last preqpdiug section for the 

recovery any sum due under this Act, or if after so proceeding the Collator 
shall have failed to find property belonging to the person from whom any inch 
sum is due, hy the sale of which such sum may be fully recovered, the CoUeolK)? 
may, if. he see fit, after recording his opinion to that effect, q^use a notifioaiion 
in form m Schedule (F) contained to be iB|ned for the estate or tenure, in re^* 
speot of which any sneh amount is due. Such notification shall , bej^blis^ ,h^ 
beat of drum iif every village containing any land to which 8noh%otifiqstiba 
relates, and a cop)^ thereof shall be posted in a oonspiooons place in eva^ fimb 
vlllege and at the mil outoherry of the estate or tenure fi[> which such noii&atiovi 
relates, if such outdier:^ be found. % . ^ 

Bve^ payment of rent, save and except to the Cpllector or some petipii.% 
him thereunto appointed, made after such publication until furttter f^ni 
Oollector, shall he null and void; , 

\ the Collector may recover by any proofs of law lor the Jl|he ^ 

; force, hy he might recover rent due ^ the Government ; 

^te wMoh is managed directly by the Collector, the rent tim ^ 

b^me^^ occupier, tenure-holdei;^nnder*tetitj^or 
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amoant due to the OoHector tog^the^ with all costs shall he satisfied, whel^eapoa 
the said notidcation shall be revoked. • 

The receipt of the Collector iu respect of alt sums paid to him as rent or so 
recovered shall be, to the extent of such sums, a valid discharge in i^espeot of rent 
due by the occupier, tenure-holder, under-tenant or raiyat to whom such receipt 
is given, • , » 

In case the Collector shall see fit so to^proceed, the claim for arrears of road 
cess and public works cess due fj^om any estate or tenure in respect of which a 
notification has been issued as above provided, shall have priority ofer ar^ other 
demaud or claim or lieu existing thereupon other than the demand of Govern* 
ment revenue. ^ « 

lOiJ. The liieutenant-Governor may at any timg invest any person with the 
powers of a Collector under this part to be exercised by such person under the 
control* or supervision of the Oollytor, or mdependently*of su6h control and 
supervision, as the Lieutenant- Governor shall direct. 

101. The Collector may, with the sanction of the Commission^*} delegate 
all or any of his powers and functions under this part to be exercised, under the 
control and supervision of the Collector, by any Deputy Collector, Assistant Col- 
lector, Sub- Deputy Collector, or other officer of like rank ; 

Provided that every oMer passed by such Deputy Collector, Assistant Col- 
lector, Sub-Deputy Collector or other officer, shall bo appealable to. the Collector 
within fifteen days of such order being passed. 

102. Every person who shall deem himself to be aggrieved by any valua- 
tion made by a Collector under the provisions of section 75 or 76 may, within 
one month after the issue of the notice mentioned in section 78, 

and every person who shall deem himself to be aggrieved by any valuation 
made by the Collector under the provisions of any other section of this part, may* 
within one month after the posting up of a copy of the valuation-roll as mention- 
ed in section 35, . * . . * 

prefer his objections to the J[!)ol]ector, and if such objections, or any of them, 
are disallowed, may, within one month of such disallowance, ^appeal to the 
Commissioner against such valuation, and the decision of the Commissioner shall 
be final. 

103. Every order for the levy of a fine or of expanses passed by a Collector 
under this Act shall be appealable to the Commissioner withift one month from 
the service of the first process for the levy of such fine or expenses. * Except as 
otherwise provided in section 18, pending such appeal, and until the order m the 
Commissioner which shall bo final, all process for such levy shaN be discontinued. 

K)4. Every ^rder passed by the Collector under section 19, 20, 26. ^0, 51, 
53, 85, 98, or 99, shall be appealable the Commissioner within one month from 
the date of^noh order. 

105. STotwithstanding anything hereinbefore contained, all proceedings of 
the Collector or of any officer of a lower grade under this parlf shall be snbjeot to 
the general control and supervision af the Commissioner and of the Board of 
Aevenue, and all such proceedings of the Commissioner shall be subject to the go- 

oontrol and supervision of the Board of Revenue. 

106. The B6ai*d of Revenue may from time to time make, and, when m$4^ 

from tihae to time alter j add to, or cancel any rules — , ^ \ 

(o) iw^mmbing forms for^H/he notice^ returns, and Talaation*rolls roijoired 
by i^ :part fie ba issued or made ; - 

W ' bresmbing the amounts which shall be levied m respect m the issof 
under this part, and regulating the rettery 
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(<j) prescribing tbe amount of oopying*fee to be levied in respect of snpply- 
ing extracts and copies of returns and val nation- rolls as provided in section o4 ; 

(ef) apportioning the amount of the cesses for the payment of which the 
respective holders of the several shares of an estate in respect of which separate 
accounts are kept shall be primarily liable under section 44 ; 

* (e) regulating the opening, keeping, and closing of separate accounts in 
respect of amounts of cess payable bj recorded shareholders in revenue-free 
estates as provided in section 46 ; 

(f) regulating the proceedings of Collectors* under chapter V ; and other- 
wise providing for the proper execution of this Act in respect ot* valuations of the 
assessmeiiiLaQd of the levy of the ce^sscs and other sums due under the same. 

107. Nothing in this part contained, and nothing done in accordanpe with 
this Act, shall be deemed to aifect the nghts of any person in respect of any 
immoveable property or of any interest therein except as otherwise expressly pro- 
vided in this Act. 


PART lil. 

a 

Constitution and administration of the district road fund. 

Chapter VIII. — Constitution and application of the district road fund. 

108. The district road fund of every district under this Act shall consist of 
the amount produced by the road cess, 

of all sums levied or recovered as fines, penalties or otherwise in respect of 
the cesses under this Act, not being interest levied in respect of public works oess” 
of all sums assigned by the Government thereto, whether as a contributiou 
from the proceeds of the public works cess towards the expenses of assessing and 
collecting such cess jointly with the road cess or otherwise, and 

of all sums whatever which may be at the disposal of the district road com- 
mittee as hereinafter appointed. * 

109. The district road ^ fund of every district shall be applicable to the 
following objects and in the following order ; — 

Firstly. — To the payment of the cost of establishments entertained and ex- 
penses incurred by the Collector as mentioned in section 91 

to the hidemnif] cation of the Collector with the sanction of the Commissioner 
for any other costs or damages which he raayvhave incurred, or for which ho may 
have become liable in the course of the proceedings for tbe assessment and collec- 
tion of the cesses under this Act ; 

anSl' to the payment of such sums as may be determined by the Lieutenant- 
Governor for the purposes mentioned in sdbtion 181, subject to the limit imposed 
in that section : • • ^ • 

Secondly. — Toc the payment of establishments entertained and expenses in- 
curred by the district road committee for the purposes ef this Act, and of any 
leave allowances, gratuities or pensions which may be payable under this Act ; 

Thirdly. — ^To the payment of any sums which the committee may under this 
Act from tune to time have undertaken to pa^ aS interest on odpital expended on 
any works which may directly improve the means of communication within the 
district or between the district and adjacent districts : ^ 

FoUfHhly^^To the repair and maintenance of^ roads, bridges, vfater<*ohaniielt, 
and other moans and appliances for facilitating conmunications which have been 
j ; taken charge of by the committee under this Act, or towards which they may 
; have agreed to contribute ; ^ j * . 
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Fifthly , — To tlie coastruotion of ift w I'oads, bridges, water^ohaunels, aad other 
means of oommunicatiou ; • • , 

to the GODstruction, provision, repair, and maintenance of any means and 
appliances for facilitating communication within the district or between the dis- 
trict and adjacent districts which the committee may determine to construct or to 
take charge of, or towards which they diay.determine to contribute ; 

to the pJanting of trees by the roadside ; and 

to the construction and mai:gtenancc of any means and appliances for improv- 
ing the supply of drinkiug-yvater, or for providing or improving drainage ; and 

Sixthly.’—To investment in any loyal debenture loans issued by the Govern- 
ment of India or the Lieutenant-Governor for the construction of ^productive 
works, which may directly imprpve the means of conynunication within the dis- 
trict, or between the district and adjacent districts ; 

Pi^vided — • 

(1) — that no sum shall be expe&ded* f rom the district road fund in the con- 

stmction of any channel for the purposes of irrigation, • 

or for the purposes of drainage connected with any irrigation works in 
charge of public ofhcers, « 

or for the improvement or maintenance of any water-channel on which tolls 
are levied, when the proceeds of such tolls are not paid into the district road fund ; 

(2) -^that no pai't of the district road fund of any district shall be applied 
to the construction or maintenance of any road within any first or second class 
municipality under the Bengal Municipal Act, 1876, unless such road shall have 
been expressly excluded from the operation of the said Act under section 32 
thei'eof; and 

(3) — that no part of the district road fund of ai).y district shall be expended 
on any work or for any purpose .without the limits of such district, unless the 
special sanction of the Lieuteuaut-Governor to such expenditure shall have been 
obtained, as being for the benefit of the district pharged. * 

110. With the sanction of the Lieutenant-Governor, the committee may 
from time to time undertake to guarantee the annual payment ffom the district 
road fund of such sums as they shall think fit, as. interest on 'capital expended 
on any works which may directly improve the means of communication within 
the distiict, or between the district and other districts^. 

111. Whenev^^r any works to which any poHion of the Voad fund of any 

district is appiicalde under the last preceding section extend over more than one 
district, the Lieutenant-Governor * may decide the proportions in which the road 
fund of each district concerned shall contribute towards the cofit or interest upon 
the cost of such ^orks. ^ • 

t 

Chapter IX. — The diefrict road committee,^ 

112* For the administration of the district road fund and for the constrae^ 
tion, repair, and maintenaaoe of district roads, bridges, water-channels, and other 
works as iiforesaid under this Act, the Lieutenant-Governor shall from time to 
time appoint, or cause to be elected, under such rules in regard to qualification, 
election, ^and discharge, as may by^him ba prescribed, any number of the payers 
of road bess of such ^strict, their managers or agents to be members of a mstrist . 
road coinittittee. 

113. fl^yery member of i^e committee may hold office for five ftom 
the date of hie appointment or election, and the Lieutenant-Govermor may at any 
time the ^piration of such term of five years accept idle resignatk^ of 
suchmem^. \ 
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114. The Lientenant^Govei^nor may rehove any member appointed or elect- 
ed under this Act, if saoh membet shall have been goilly of misconduct in the 
discharge of his duties, or of an^ disgraceful conduct. 

115. Any member who, without having obtained permission from the com- 
mittee, shall have omitted to attend six cbnseoutive meetings of the committee, 

and any member who shall have been Sentenced to imprisonment, 

shall cease to be a member of the pommittee. 

1J6. In Sbddition to the members appointed or elected as aforesaid, the 
tiieutenant-G^vemor may appoint any officer o^ Government to be a memiror of 
the committee, and may direct, by a writing signed by him, that all persons hold- 
ing the offiti^ in such writing speci^ed shall be e^-officio members of the com- 
mittee for any district in which they exercise the said offices, and in wl^ch this 
Act shall have come into force ; * 

Provided that the number of members of the committee holding Salaried 
offices under the Government shall not be more than one-third of the total 
number of the committee. 

117. No act or proceedings of the committee shall be invalidated by reason 
that at the time of doing such act or takhig such proceedings the number of 
members of the committee as then existing, who were holding salaried offices 
Under the Government, was greater than the proportion mentioned ijjf the last 
preceding section ; and no act or proceedings of any meeting shall be invalidated 
ny reason of the proportion of members holding such salaried offices as aforesaid 
present at the same being greater than as provided by the said section. 

• Their mode of transacting business, 

118. The Collector of the district shall be the Chairman of the committee, 
and the Vice-Chairman shall be appointed as provided in section 129. 

119. The committee shall Ivave an office within the district in and for which 
they shall have been appointed, and shall meet for the transaction of bnsiness at 
least once in every quarter of a year. 

120. There shall be two kinds of meetings for the transaction of business, 
namely, special meetings and ordinary meetings. 

121. Meetings of the ^following descriptions shall be special meetings : — 

(1) Apy mming qouvened by the Chairman under section 123 ; 

(2) ^or the election of a Vice-Chairman under section 129 ; 

(3) For determining the salary of the engineer under section 131 ; 

(4) For the election of an engineer under section 132 ; 

(5) t determining the details of establishment, and t]ie salaries to be 

attached to each office under sec^on 133 ; 

(6) For mi^ng rules for leave pi absence under section 134, and for pen- 

sions and gratuities under section 138 ; * 

^ (7) For oonsiflering and passing the general statement under section 141 
or any reyised or snpplemental statement unddr section 143 ; 

(8) For preparing and msxdng an estimate of income and expenditure, 

and for determining the rate of road cess lof the coming year under 
sections 146 and 148; • ^ ^ , 

(9) For amending any snch estimate under section 157 ; 

(10) For receiving ana considering the annual report and acqonints under 

se4tbnl'79; ,/ 

meethigi diall be oidin^ 

^ 122. The Chaiman^ or, in case of his absence,, at the time appointed Cor the 

the Viee^Ohairinan shall preside at every meeting;.^ the cSvm^^teef 
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In the absence of Wh the Chairman or Vice-Chairman, the members present 
may choose one of their number to be presic^nt of such meeting. 

123. The Chairman, or, in case of his absence, the Yice-Ohairinmi, may, 
whenever he thinks fit, and shall, upon a requisition made in writing and sighM 
hy not less than one-third of the members, convene a meeting. 

124. At least ten days* notice •shall be given of every meeting. Eveqr 

notice shall state the business to be trhnsacted at the meeting proposed to be 
called ; and no business other than that ao stated shall be trans^ed at such 
meeting, except with the permidsiou of the meeting. • 

125. (1) — No business shall be transacted at any special meeting unless at 

least one-foui^h of the tota] numbed of members forming the comnnttee at the 
time of the meeting are present at the commencement and close of su^ bnsiness ; 
and no^business shall be transacted at an ordinary meeting unless at least three 
members are so present. • 

(2) — The committee may delegate^any of their powers to sub-committees 
consisting of such member or members of their body as they think ht. Any 
sub-committee so formed shall, in the exercise of the powers delegated, conform 
to any regulations that may be imj^sed on them by the committee. 

(3) — The committee may hold meetings and adjourn as they think proper. 
Questions at any meeting shall be determined by a majority of votes of the mem- 
l^rs present, and in case of an equal division of votes, the president shall have a 
second or casting vote. 

126. If at the time appointed for a special meeting, or within one hour 
thereafter, a quorum is not present, the meeting shall stand adjourned till some 
future day to be appointed by the Chairman or Vice-Chairman of the committee, 
and ten days* notice of such adjourned meeting shall be given. The members 
present at such adjourned meeting shall form a quorum, whatever their number 
may be. 

127. The minutes of the proceedings of every meeting shull be recorded in a 
book to be kept for that purpose in the office "of the committee, and any person 
resident in, or owning or holding land in the district may at all reasonable times 
inspect and examine such book without payment of any fee, •and may obtain a 
certified copy of any extract therefrom on payment* of such fees as the Lientenant^ 
Governor may direct. 

At the request ^of any member of the committee*who is nat acquainted with 
the English language, the Chairman shall cause to be delivered to such member an 
abstract of the minutes of any meeting in the vernacular of the district. 

128. All correspondence between the committee and the •Lieutenant-Gover- 
nor shall pass through the office of the Commissioner, who in all things under 
this part shall tm subject td the control and supervision of the Llbuienant^ 
Governor. 

The cdknmittee shall furnish the Lieutdnant-Govemor and the Commissioner 
respectively with any information for* which they may calk connected with #14 
duties imposed upon them by this Act* 

Tkcw Fioe-OJiatmaw, engineer ^ and esiahlishment, 

The'^filst meeting of Ihe committee shall be convened by theChailrmiisi. 
at sueb time as he shall think fit, and shall proceed to nominate one bf the ^ 
bets b{ tl^e committee to be \^ice-Cbairman of the committee, «md sh4U WbmiA 
to the Lieu^ant-Qovemor the name of the person so nominated j irfhbteupmii; 
the Ltontem^-Governor may, if he think fit, appoint snob i^irseatb 
CNtairman of the committee to fimkiiiate ‘ to 

snbmtt Bomeothetperso%e;nd , 
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Chairman shall be rsoant, a Vice<Chairman shall be nominated°and appointed in 
the matiuei' above-mentioned ; 

Provided that whenever the ofilce of Vice-Chairman shall become vacant, 
the Chairman may, with the approval of the Commissioner, appoint any member 
of the committee to be Vice-O hair man thereof cni interim until the vacancy' shall 
have been filled up by appointment as abo\K) provided. 

The Vice-Chaii*man may hold office for a period not exceeding two years, 
and at the expiration of that time ihay be re-nominated by the committee and 
re-appointed to the office by the Lieutenant-Governor. 

130. The Lienteiiaiit-Governor may, if he thinks fit, upon the recommenda- 

tion of tw^-tliirds of the members voiir^ at ai^y special meeting, remove the 
Vice-Chairman, and any member entitled to vote may give a proxy in writing to 
any other member for the above purpose. • * • 

Such proxy sbal^ be produced at the time of voting, and shall entitle the 
member to whom it is given to vote as aathcfi'ixed by the tenor of such proxy. 

131. The Committee at a special meeting shall determine the salary which 
they are prepared to give to the district engineer, and shall report the same to 
the Lieutenant-Governor, who may approve of such salary, or require the com- 
mittee to increase or to reduce the same. In determining such salary regard 
shall be had in each district to the character of the works and the nature of the 
duties required therein. The salary so determined and approved may tfom time 
to time be altered by the committee with the approval of the Lieutenant- 
Governor. 

132. (1) — Whenever the office district engineer shall be vacant, the com- 
mittee shall represent the occurrence of such vacancy to the Lieutenant-Governor 
who shall thereupon cause a list of qualified officers not being less thau three in 
number to be laid before the committee, and the committee siiall px'oceed to elect 
a district engineer from the persons named in such list. 

(2) — All appointments of district engineers existing at the time of the com- 
mencement of thi.s Act shall hold good for a period not exceeding two years 
from such coufmencement, and on the expiratiofi of such time eveiy office of 
district engineer *to which the last appointment shall have been made before 
the commencement of this Aot^shali be deemed to be vacant, and a district engi- 
neer shall be appointed in manner above prescribed. 

Provided tha^if the Lieutenant«Qovernor and the committee are satisfied 
that no change is required, any person holding the appointment of distnct engin- 
neer at the time of the commencement of this Act may, with the sanction of the 
Lieutenant Governor, bo ra-appointed by the committee to bo district engineer. 

(3) — The district engineer may be suspended, removed or dismissed from 
bis office 1>y the Lien ten ant- Governor. 

133 The committee, subject to the liidit of cost imposed by section 136, 
may, with the sanction of the Commissioner, determine, and from ti^e to time 
alter the details of the establishment of officers (other than the district engineer)^ 
clerks, and servants to be employed by them or by any branch committee as 
hereinafter appointed, and the salary to be paid to each such officer, ^clerk or 
servant ; provided that no salary exceeding Rs. 200 a month shall be attached 
to any office without the express sanction of tbtb Lieutenant-Governor. ^ 

Appointments to offices on the establishment so determined shall be made 
as follows *To every office of which the salary does not exceed Rs. 60 per mea* 
sem, by the Chairman of the committee or of the bfhnoh committee, as the case 
maybe: 

Tp eveiy office of which the salary exceeds such amount, by thk committee 
branOh oommittee, as the: case may he, With the apn^val of*tho Oomr 
- ihil^oiiet. . j \ 
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Any such officer, clerk or servant as aforesaid may be suspendod or dismisfied 
by the authority appointing him, subject to An appeal to the Commissioner, whose 
decision shall be final. ^ 

134. The committee shall make such rules as to leave of absence and 
absentee allowances as they frqm time to time may think fit for their own officers 
and servants, as well as for those of an'y branch committee ; 

Provided that in the case of district engineers drawing a salary of Rs. 200 
or upwards per mensem, leave^^gof absence on medical certificate may be granted 
by the Lieutenant-Governor in accordance with the rules oontained ift supplement ' 
P of the Civil Leave Code, or any other rules for the time being in force for un- 
covenanted officers of Government, and thaj; no other leave of absonce shall be 
granted* to a district engineer •by t^Je committee without the sanction of the 
Lieuteimnt- Governor. 

13o. The aggregate salaries ayd gjjJjsontee allowance of the engineers, 
officers, clerks, and servants aforesaid, outcrbiined by any district road committee 
and by all branch committees in any district, together with the oxponscs of the 
Collector's establishments under section 91, and the ainoaiit which such district 
road committee is required to pay under section 181 shall not for any one year, 
without the express sanction of the Lieutenant-Governor, exceed one-fourth of 
the incoite of the committee for the said year exclusive of the balance of the 
previous year. 

136. The Lieutenant-Governor may, on the application of two- thirds of the 
committees in any division, appoint a divisional superintendent of works, with 
the necessary office establishment, for the control and supervision of the execu- 
tive works establishment in all districts of such division, and may determine the 
proportion of the cost payable by each district in the division in respect of the same. 

137. The Lieutenant- Governor may, on the application of any number of 

districts, whether forming part of the same division or o^^orwise, appoint a 
superintendent of works and establishment as Aforesaid for such districts, and 
determine the proportion of the cost payable by each such district in respect of 
the same. • 

138. The committee may, with the approval of the Lieutenant-Governor, 
make rules for pensions and gratuities to be gmntod and paid out of the district 
road fund to their officers and servants, and to thoi^ of any j^ranch committee, 
and to the members of any establishment appointed by the Cdlector of the dis- 
trict under section 91, and may from time to time, with such approval, repeal, 
alter or add to such rules ; 

Provided that no officer shall be entitled to any pension or gratuity under 
tKis Act from the road fund of any district in respect of any period durfiti^ which 
he was not serving under the committee of such district, or under the Collector 
of such dittrict on an establishment enteHained under section 91 for the pur? 
poses of this Act ; * • 

Provided also that fio officer lenti^y Government and contributing from his 
salary to any pension fund shall be entitled to claim any pension from the district 
road lend. 


Thevr ^mict%on9 


^ TJ^e committee ma/, through i^eir Chairman or yice^dhsirmim^ 

into aed e^ieeh^ any eoutract necessary for the purposes of this Act ; ■ ^ / 


eontraot nuid* <m behalf cl the ewaaiiUiea ia. io^V 

nipaee, a»irbieb 

Am haadiraA intpeeai^ abaU be fRHMttioaed l^.tbe eosumt^ aiid lAwBi be in 
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and signed by at least two of tbe members of the committee, one of whom shall 
be the Chairman or Vice-Chairman 

Unless so execu|ed, such contract shall not be binding on the committee. 

140. liTo member, officer or servant of the committee shall be in anywise 
pecuniarily "interested in any contract br work made with, or executed for, the 
committee ; and if any such member, coffiSer or servant be so interested, he shaU 
be incapable of afterwards continuing ^ be a member of the committee or holding 
or continuing in any office or employment und<^' the committee, and shall be 
liable on conviction thereof to a fine of five hundred rupees ; 

Provided that nothing in this section ohall apply to any person by reason ' 
only of hig being a shareholder ^ in any company incorporated by Act of 
Parliament or by Royal Olmrter or otherwise, or icgistered under any Aofefor the 
re^stration of Joint-Stock Companies, passed by the Parliament 6f thec,United 
Kingdom, or by any Indian LegislaturOj wli^oh may enter into any contract with 
the committee, or execute any work for the committee, if such person shall, at or 
before the 4ime of any such contract being* made or tendered for, declare to the 
committee the extent of his interest in suen company, and, if be be an officer or 
servant of the committee, obtain the sanction of the committee to his continuing 
to be such officer or servant. 

141. On the commencement of this Act in any district or part of a district, 
the Vice-Chairman, within three months after his election, shall cause to be 
prepared a general statement of the ]*oads, bridges, water-channels and other 
means of communication to be brought within the operation of this Act within 
the three years thou next ensuing, and the committee shall at some meeting to 
be held within one month after the submission of such statement or at any ad- 
journed meeting take such statement into consideration, and may pass such 
statement, or may make such alteration or addition therein as it shall think fit. 
Such statement shall be prepared with due advertence to the provisions of sec- 
tion 109. 

142. The* committee shall forward the statement which shall be passed 
as provided in the last preceding section to the Commissioner for transmission 
to the Lieutenant-Governor. 

143. The Vice-Chairman may, in any subsequent year, cause to be prepared 
a supplemental statement*' of the kind mentioned in section 141 or a revised 
statement, find every such supplemental or revised statement shall be subject 
to the provisions of the last two preceding* sections with respect to the state^ 
ment therein mentioned. 

141. The Lieutenant-Governor may at any time order that any road, bridge, 
water-ohdtinel or other means of communication as above-mentioned be included 
in, added to, or excluded from, any stateffient or sdpplemental or revised state*^ 
ment prepared as«mentionod in sectioh 141 or 143. ^ 

c\ 

JBsUmates: deiermiMion of the rate f dr the yekr^ and publication thereof. 

145. The Collector shall, at such date as the committee shall fix, prepare 
and deliver to the opmmittee a statement bhe^ing under Bl»p|rate the 
estimated proceeds for the year then next ensuing, of the toad cess at thp 
maximum tate hweinbefqre provided, and also of any sum and of any sources of 
revenue for the said year which t^e Lieutenant-GoVemor shatt har^ assigned to 
the esid district, or which may be otherwise at the disposal of the oommil^. 

146. Tte committee shall, at some meeting to be hold in s^);^ month at the 

! determine^ pr^re an estimate of (be incolae ai^ ea- 

^ ^ csomnattee yew then next enauihg. - / ’ ^ 
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147. Notwithstanding that any work Las been included in such estimatej 
the committee shall not begin the execntfon of any work until detailed specie 
fioations and estimates of the same ha^e been passed, or until the execution of 
the work shall have been otherwise sanctioned by any authority whose sanction 
to the execution of such work is requi:|;e& under any rules made by the Lieute- 
nant-Oovernor on that behalf as hereinafter provided. 

148. Ill making the estimate of income as by the last section required, the 
committee shall take into conaidoration any sum and the proceeds jof any source 
of revenue \ 7 hicl 1 shall hate been placed at their disposal by the Lieutenant- 
Governor, or which may otherwise bfe available to them, and any unexpended 
balance of the district road fund of the previons year which is exp^ted to be 
available for expenditure in th^year of estimate ; and shall proceed to determine 
the rate at which it will be necessary to levy the road cess fqr the last-mentioned 
year, so as to provide the further amount estimated to be required for expenditure 
in the said year. 

149. The total amount pi'oposgd to be expended in any one ye&r in and by 
any estimate prepared as roquii*ed by section 14G, shall not exceed the proceeds 
estimated to be at the disposal of the committdb for that year from the road cess, 
if levied within the district at the maximum rate at which such cess is leviable 
as mentiftued in section C, together with any sum, and the annual proceeds of 
any source of revenue which shall have been placed by the Lieutenant-Governor 
at the disposal of the committee, or which may be otherwise at their disposal, 
and with the estimated unexpended balance of the district road fund of the 
previous year as above-mentioned. 

150. Every such estimate prepared by the committee under section 146 

shall be forwarded through the Collector of the district to the Commissioner, and 
the Commissioner may approve such estimate and the rate determined by the 
committee. ^ 

161, If such estimate shall have been approved by any number, being less 
than two- thirds u£ the members *of the committee present at the meeting at which 
such estimate was adopted, the Commissioner may before approving of such esti- 
mate make such alterations as he shall think fib in the details or total of such 
estimate, or may return such estimate to the committe^e with instructions to make 
any alterations in suph details or total ; ‘ 

Provided that the Commissioner shall not make, and shall nof require the 
Goxxnnitbee to make, otherwise than*with their own consent, any such alterations 
as shall have the effect of raising the total of such estimate above the total of the 
sum estimated to J^e at the disposal of the committee for expenditure d^^ng the 
year in question, the cess being leviec^ at the rate which may have been deter- 
mined for such yeair by the Committee under^ section 148 

On recSipt of such instructions t^^e committee shall proceed to make sueh 
alterations, and shall re-submit the estimate to the Commissiotfer, who shall there- 
upon approve of the estSnate and of the rate determined by the committee. 

152. (1) — If any estimate prepared under section 146 shall have been 

approved by any number not being^ess than two-thirds of the members of the. 
committiells pre^ehf at th^ meeting at which such estimate was adopted, the CoteL- : 
missioner niay Wore approving of such estimate make a cornmnnicatioxlto tbe 
committee, bnnging to their notice any alterations which it appears to him to 
desirable to inake in the details or total of such estimate ; . 

and on r^ipt of such communication, the committee shall proceed to i4- ! 
consider such sn^estions, and may either 

/ (c) i&opt sSA suggestions or any of 'them and i^vise their ^timate aoobi^^ 
ingSyraUd,, if neQess|ry, the rate determined by j|)h;em he that nt which the ce)is 
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fliiiill be leviable during tbe coming year, and submit such revised estimate and 
late for the sanction of the Commissioner ; or 

(5) may adhere to their original estimate, and re-submit it to the Commis- 
sioner with their reasons for adhering to the same. 

^2) — On receipt of such estimate • sb re-submitted, the Commissioner may 
either sanction the estimate and rate as determined by the committee or may 
submit such estimate, together with tl^e reasons recorded by the committee for 
adhering to the same, to the Lieutenant-Govemote. 

X53. ^neuever any such estimate shall be so submitted by the Commis- 
sioner, the Lieutenant-Governor may approve of such estimate, or pass such 
orders as be shall think ht, in respect to the alterations of the details or of the 
total of such estimate ; «■ , • * 

Provided that the Lieutenant-Governor shall not make any such alterations 
or require the committee to make any quch ^alterations as shall have the effect of 
raising the total of such estimate above t^e total of the sum estimated to be at 
the disposal of the committee for expenditure during the year in question, the 
€688 being levied at the rate which may have been determined for such year by 
the committee under section 148, unless such rate shall, in the opinion of the 
Lieutenant-Governor, be insufficient to provide for the proper maintenance of such 
works as are contained in the statement prepared under section 141 or 143. 

If it shall appear to the Lieutenant-Governor that the proceeds of the cess 
at the rate so determinod will not suffice for such purpose, tlie Lieutenant- 
Governor may order that the cess shall be levied for the year in question at such 
rate as he may deem sufficient for such purpose, subject to the limit in section 6 
provided. 

154. When the estimate prepared and the rate determined by the com- 

mittee shall have been approved by the Commissioner under section 150, 151, 
or 152, the <i^te^o determined and approved shall be imported b}^ the Commis- 
sioner to the Lieut© nant-Governdr, who shall forthwith cause the same to be 
published in the Calcutta Gazette, * 

155. Whem the Lieutenant-Governor shall, under section 153, have approved 
of any estimate submitted to him as provided by section 152 and of the rate 
determined by the Committee undei* section 148, or under clause (a,) of section 
15*2 in connection^ith such estimate, or when the Lieutenant-Governor shall 
under sectiem 153 have ordered that the cess shall be levied at any other rate, 
the Lieuienant-Governor shall cause such rate as finally fixed by him to be pub- 
lished in the CalcsAtta Gazette. 

156. The rate publisljcd in the said gazette as provided in either of the 

test twb preceding sections, shall be the rate at which the road cess shall be levi- 
able in the district for the year in respect of which such rate is so published, 
and tbe ColJecter of the district s'hall cause such rate to be published and pro- 
claimed throughout the district and notice be given thereof as in section 40 is 
provided. ♦ * 

157. Any estimate pi’epared under section 146 and approved as hereinbefore 

provided may be amended or revised at any time with the sanction of the auipho- 
ritf^o^'prigiofU^ estimate ; provided that^ tee t<)tW 

of expenditure as amended shall not exceed the total of the ^3 
mated to be available for expenditure during the year. sources of 

assigned to 

IX ^ Obaptxb X.— Branch Cor^mUtees^ committee. 

5 ^^ .158* In ahy district to which this Act shall have teoll|.moath4W;to 

addition to a district vptA d^ne incotee Sttd 
(Stew omhmitteea 'as ' . U shaiU think'.fit for cteyW 
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this Aot» atid aliall appoint a Cbairii&n and Yioe^Cliisnniai mpoolitalj, 

and aliaU define the portion of Btioh diatriot^thin which aa;j' branch comisittae 
shall exercise the powers oonferred and discharge the duties imposed upon thstin 
hy this Act ; 

^ ^ Provided that whenever the offi<$e«of Vice-Chairman of any branch com- 
mittee shall become vacant, the Chairman, thereof may, with the approval of 'the 
Commissioner, appoint dny member of su|^h branch committee to be Vice-Chair- 
man thereof ad interim until jibe vacancy shall have been filled up by the Lien- , 
tenant-Govemor. • • 

159. The provisions of sections 112 to 117 (both inclusive), 119, 122 to 127 
(both inclusive), 139, and 14i0*respeoting district road committees, shall apply, 
so far BS the same are applicable, to spch branch committees. 

1^. The Lieutenant-Governor may remove the Chairman or Vice-Chair- 
man 01 a branch committee whenever he ^hall think fit. * 

161. Every branch committee may irom time to time select any member 

thereof to be an additional member of the district road committee and snch mem- 
ber shall thereupon, for the space of* one year, become a member of tbe said com- 
mittee. • 

162. Every such branch committee shall be, except as hereinafter provided, 
snbordixmte to tbe district road committee, and shall forward to the committee 
snch statements, suggestions, and estimates as it may think fit, and the committee 
shall consider and have regard to snch statements, suggestions^ and estimates in 
framing the statements and estimates hereinbefore directed. 

163. Any such branch committee may require that any such statement, 
suggestion or estimate shall be submitted to tbe Commissioner for his considera- 
tion and for that of the Lieutenant-Governor, • 

164. The Lieutenant-Governor may in each year assign to any branch com- 
mittee so much of the road fund levied for that year in the^district, for portion 
of which such branch committee is appointed, aS he may think 6t, not exceeding 
the total estimated proceeds Of the road cess leviable within tbs said portion of 
the district ; and further, may allot to the said branch committee so much of the 
income of the district road fund from other sources as he sliall think fit. 

165. The Lieutenant-Governor may in any such case declare that the branch 
committee shall have the full powers* of a districl^road coiipnittee within such 
portion of the district, and whenever the Lieutenant-Governor shall* so have de- 
clared, the district road committee shah, within suoh portion of the district, cease 
to exercise powers and functions under sections 133, 139, 141,. 142, 143, and 146. 
Such powers shall then vest in the branch committee ; and the provisions of sec- / 
tiotts 120, 121 (^th the exception of clauses 2, 3, 4, and 6), 12B, 142,* 144, and 
147, shall apply to tbe prqceedin^ of fmch branch committee, provided that all 
corresponilence with the Commissioner shall be submitted through the Colleetoir 
of the district ; in any case in which tlfe Lieutenant-Governar may declare that a 
branch committed shalt have the pov^rs of a district road committee for spedfied : 
wo?ks or specified purposes only, the powers of the district road oommitiiee ip . ' , 
respect d such works and such purposes only shall cease within the said porticd 

oui^f the ^stricti and such powers sfiall then vest in the braij/Bh committee. 
missionefiX Every branch committee so vested with powers as in the laat ptedf^^ i 
committee, k>n provided shall prepare an estimate in r^ard to their^annt^aHn^m i 
desirable to iditnre similar to tttat required by section 146 to be pinpan^ % iW 
aad on r^committee. ^ ^ 

considi^'sueh im^^rovisions of sections 150, 151, 152, 153, and 157, shall, ' 

' i&opt snl^le, apply to such estimate ; p widnd that the aggregate ; 
ingiy^asnd, if neoesitthe l^^aach eominiitea in any yew shimW not dtcwai 
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168. The Lientenaiit-GfoYerQor may at* any time order that any of the fa&e- 
iiotts hereafter mentioned or refer:kd to in chapter XI shall be disoharjfed by 
any branch committee instead of by the district road committee in respect of any 
portion of the district for which suoh branch committee has been appointed. 

169. The Lieutenant-Governor ma^ f»t any time revoke an order forming 
an^ branch committee or an order declaring that a branch committee shall exer- 
cise the full powers or any special pow<drs of a district road committee. 

Chapter XI . — Dishursement and accounts of the district road fund, 

170. S?he district road fund, shall be lodged with the Collector of the 
district, who shall keep a separate account ^hereof, aud shall cause to be pre- 
pared an annual statement of such account, showing in detail therein all sums 
paid into and all disbursements made fipm the treasury on account of the dis- 
trict road fund during the year. 

After the appointment of any branch committee in a district, the Collector 
of the district snail in like manner keep a separate account of the fund placed 
at the disposal of such branch committee! 

171. All payments on account of the district road fund shall be made by 
the Collector out of the said fund upon cheques signed by the Vice-Ohairman 
for sums not exceeding one hundred rupees. When the Vice-Chairman is absent, 
or from any canse incapacitated from signing, the Chairman may sign such 
cheques on behalf of the Vice-Chairman : 

Cheques for sums exceeding one hundred rupees shall be signed by the 
Chairman and the Vice-Chairman. When the Vice-Chairman is absent or fiom 
any cause incapacitated froln signing, such cheques shall be signed by any e»- 
member of the committee other tiian the Chairman, on behalf of suoh vice- 
Chairman, , 

The word ** Chairman in this section includes any officer for the time being 
in charge of tha> office of Chairman under a writteh order from the Chairman. 

172. The Cdleotor shall forward to the Vice-Chairman of every committee, 
as soon as possible after the close of each mouth, an account of his receipts and 
disbursements on account of the district road fund during such month. 

173. Every committed shall keep- regular and detailed accounts of the 
moneys received or applied by them under the provisions of tfiis Act and of their 
application^ and such accounts shall be, at aU convenient times, open to the in- 
spection of all members of the committee. 

174. Every committee shall appoint a standing sub-committee consisting 
of the Vldb-Chairman and not less than two other members for the audit of their 
account $ and the accounts of each month shall be laid before the sub-committee 
as soon as possible^fter the close of such ^onth ; whereupon the saidf sub-com- 
mittee shall proceed audit the said accounts in such manner as the Lieutenant- 
Govenior may direct, and to pass or to amend and correct*' the said accounts as 
may be necessary, and to pass them as so amended and corrected. 

175. For the purposes of every audit and examination of accounts under 

ibis sn,ch sub-committee shall have fK)wer to iall for all vouchers and papsi^^ie 
which they may reiiiwe, sttms esti- 

^ 176^ When such sub-pommittee shall have audited and passed tbe 

of any month as above provided, they shall certify Ae result and the 
. of Ithe aoooonts ea passed by them in Such form as the Lieutenant-G/^ 


accounts of esr^ month audited, pdsaed and oeiiifiikmiiiee, iiii 
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the twenty-fifth day of the followid^ month, to such offioer a 8 the Identenant- 
(Jovernor may direct. • 

178. As soon as possible after the close of each year, the Vice-Ohairman 
of every committee shall prepare a detailed account of the receipts and expend^ 
ture of tb:3 district road fund during 8U(?h year ; and also a report of the work 
done and in progress during such yeal^ whether under the directions of the 
district road committee or of any branch ccpumittee other than a branch com- 
mittee which has been vested jnrith the full powers of a district road committee 
under section 165. • . • 

' 179. The annual accounts so psepared by the Vice-Chairman shall be ex- 

amined and certified by the sub-committee of, audit, and after such examination 
and certification, shall be laid with t]^o said annual report before a special meet- 
ing of l^e committee to be held within two months of the close of such year ; and 
the committee shall submit a copy of the s^id account with a* similar report to the 
Commissioner for transmission to the^ Lieutenant-Governor, who shall cause such 
accounts with an abstract of such report, together with such remarks es the Com- 
missioner may have made thereon, to be published in the Calcutta Gaxette. 

ISO. Every district road committee may^rom time to time make, and when 
made, alter, add to, or cancel bye-laws not inconsistent with the provisions of 
this Act,«for all or any of the following purposes, that is to say : — 

(1) regulating the traffic and providing for the safety and convenience of 

passengers on any i*oad, water-channel or other means of communi- 
cation, under the charge of the committee ; 

(2) providing for the preservation of such roads, water- channels, and other 

means of communication, and of the trees planted by, or under the 
charge of, the committee. • 

On conviction before a Magistrate a fine may be imposed for the breach of 
any such bye-laws, provided that no fine exceeds for any office the sum of ten 
rupees, or, in the case of a continuing offence th6 sum of two rupees for eyevy day 
during which such offence is continued. • 

Any bye-law so made, and eveiy alteration of, addition to, and cancellation 
of, such bye-law shall require the sanction of the Lieutenant-Governor ; 

and, on such sanction being given, such bye-law shall be published in the 
Calcutta Gazette and in the vernacular of the district, *as the l^utenaut-Governor 
may direct ; * • 

and on such publication such bye-law shall have the force of law. 


Chapter XII. — Miscellaneous. 

181. The Lieutenant-Governor may from time to time direct liliat such 
establishments shall be entertained, Snd such expenses incurred, in the offices of 
the Board Revenue, of the Oommissiofiers of divisions, and of the Superin- 
tending engineers, in any other office control, in any office of account, and in 
any treasury, or that siBsh special officers shs^l be employed and such expenses 
inourred by them, as may be necessary, 

for the exercise of proper control over the proceedings of the Collectors and 
distji^t ipad comlhittees and branch committees in the diaohargaof their duties 

. seotllfe® * 

^ d pi^ps^ examination and dbecking of estimates furnished and acoQfant|B 

^^j^^^^<ji3jAthi8 Act, and for ftie proper audit of such accounts, 

' 167r T^Mhe performance of me duties connected with the cash transactions 

they committees ; ~ 

^^psnded ^^mmUQoywmt may make rulei providing ier tWreccyeij of 


l^^ablishments so eutertadned, and the officers so < 
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the expenses so incurred, from the several district road committees in anCh pro- 
portions as he may think fit; provide that the total amount which any district 
road committee is required to pay under this section shall not in any year 
exceed two per centum on the income of such committee for such year. 


O , PART IV. 

^ Chaptbb Xllt-^Genetal. 

182. The Lieutenant- Governor may from time to time make, and when 
mode, from time to^time alter, add to, or cancel any rules not inconsistent with 
the provisions of this Act, ^ 

(a) regulating the performance of the duties of the district road committees 
and branch* committees, and of all persons^ employed under this Act, and in 
regard to the qualification, appointment, election, and discharge of such person ; 

(b) prescribing the authorities hy whom the execution of works of difierenl 
classes respectively may be authorized and sanctioned ; 

(e) prescribing forms for the estimates, accounts, reports and stktemeutf 
required by this Act, ^ be kept or made by the district road committee ; 

(d) prescribing forma of accounts to be kept by the Collector under thit 

' Act; 

(e) providing for the submission and checking of any estimates or account; 
and for the audit of such accounts as aforesaid ; 

(/) fixing the dates for 'payment of instalments of cess under sections 4 
and 47 ; 

(g) determining the amount of fees to be levied for supplying copies c 
p^race^ings of any district roa ^ committee or branch committee as provided i 
section 127; ^ 

(A) fixing the month in ^hich the meeting mentioned in section 146 sha 
beheld; 

(i) and generally for the purposes of this Act. 

Such rules shs^ publlished in the ‘ Galcutta Gazette, and shall thereupc 
have the I(xr6e of law. 


m SCHEDULE. A. 

t form of rejurn prescribed by section 14. 

Amonnt of Government revenue or rent payable by tfiie estate or tenure : 

Re, A. P. , . 

* > /4)pei;a 

hmseai 

Part I, 


0 ^ bf i^hieh the estate or tenure is ..known; And Wxteadid. tlm 



lar IX, B. c., 1880.] 


THE OESB ACT* 


1^1 


Details of lands in the actual odbupatiou or cultivation of the person sub- 
mitting the return : — • 


1 

2 

3 

• 

4 

6 

Peigannah. 

Namo of village and 

e 

Area of Ijind, 

Doduot area of 

Annual value of 


thana in vrhicb ihi^ 
lands arc situate ' 

1 

if kuo^ 

laud situate with- 
in any munici- 
pality. 

.. , 

remaining land. 

• 


NcffB. — “ III the body of this statomont should bo entorod only nijjoto lands 
and sii^h uncultivated lands in tho use and occupation of the maker of the 
return as are capable of assebsmont on their annual value.** (Act II B. 0. of 

1881). • 

* * 

" s 

Vast II. 

District • 

Name and number of estate or tenure as in Part I, 

Do^ils of lands held by cultivating raiyats paying direct to the persons 
submitting the return : — 



• Pafi hi. • 

District 

Name and number of estate or tenure as in Part I. 

Details of the tenure-holders paying to the person submitting tho return 
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Past IV. 

District 

Name and number of estate or tenure as in Part I. 

Details of lands included in the estate or tenure of the person submitting 
the return which are hold by others than himself, but for which no rent is 
paid 


1 

2 

3 

4 

6 

fl 

7 

Pergnimah in which 

situate. 

♦ 

Name of village and 
thana in which situ- 
ated. » 

Name of holder/ and 
owner, if known. 

1 . ^ 
.'.si 
Its, 

111 
’SS'S 1 

ii,s 

Area, if known. 

Deduct area of land 
included in any muni- 
cipality. 

.S 

% 

o 

ii 

I-® 


I, X. Y, Z.f do declare that the statemeutH contained in the above A)tum aro 
true to the best of my knowledge, information, and belief. 

Signed 


N» B. — This rehtrn must he signed hy the holder or his authorized age^iiy whose 
address must also he given. 


• SCHEDULE B. 

• Form No. I. 

t 

Form of notice upon a revenut -paying estfttc m rent-paying fenute wider 
section 17. 

District of 

Notice cndeb section 17 oi hie Cess Act, 1880. 

The holders of estate or tenure {description to he filled in) in the district of 

and all others interested therein 
are herefey required to lodge in the office of, the Collector of the said district a 
return, in the form hereunto anne^d, of all lands comprised in such estate or 
tenure and the rOnts paid therefor. Such return must be signed by suoh holder 
or his autlionzed agent, and bo so lodged within the time mentioned below under 
a penalty of a daily fine whioh may amounft to fifty rupees on each suoh holde]|| 
for every day after the expiry of such time or of any extended time which may 
be allowed by the Collector on application made to him, until such return ^ 
be lodged. Notice is hereby given that no routs due to the holders ofaper<i ,0 
estate (or tenu,ro) can be recovered by suit after such time until such 
so lodged. ^ 

t If the annual amount of revenue or rent payable on the estate ^ 
which this notice refers does not exceed Es. 500, the holders aro req' 
the return within six weeks of the service of this notice. .tfbxteudsd ths 

If such amount exceeds lls. 500, within throe months of su^j^^^^ forkh as 

. ^ the purpostHi of ^ 










ACT IX, B. 0., 1880.] 


THE OESS ACT. 


738 


n for any good reason the holder will be unable to lodge the return within 
the time allowed they should apply to the Oellector for extension of such time. 

(Sd.) A. B., 

• * Collectof, 

Collector's Office, * . 

Bated 4 

N. B. — To this notice shall he annexed form of Parts I, JJ, II/, md IV of the 
return which is rnmtioned in Schedule A. 


, SCHfiDULB B.. 

Form No. II. * 

Form of notice upon a revenue-fne estate or rent-free tenure under section 17. 
District of • * ‘ 


Notice under section 17 op fnE Cess Act, 1880. 

Thft holder of the revenue-free estate or rent-free tenure (description to he 
filled m) in the district of and all others interested 

therein are hereby required to lodge in the office of the Collector of the said dis- 
trict, a return, in the form hereunto annexed, of nil lands comprised in such estate 
or tenure. Such return must be signed by such holder or his authorized agent, 
and be so lodged within the time mentioned below under a penalty of a daily fine 
which may amount to fifty rupees on each such Jioldor for every day after the 
expiry of such time or of any extended time which may bo allowed by the Col- 
lector on application made to him until such return shall be lodged. 

Notice i^pheroby given that no rents duo to the holders *of the said estate 
(or tenure) can be recovered, by suit after such time until such return bo so 
lodged. * 

If the gross annual rental of the estate or tenure to which'this notice refers 
does not exceed Rs. 500, the holdons are required to lodge the return within six 
weeks of the service of this notice. , 

If the gross rental exceeds Rs. 500, ’within three months Hf such service. 

If for any good reason the holders will be unable to lodge the Return within 
the time allowed, they should apply to the Collector for extension of such time. 

(Sd.) A. B., 

Collector’s Office, ^ GollecMr, 

Dated • * , 

• • 

N. B . — To this notice shall he anneSed form of Parts T, JI, III and IV of the 
rehvm which is iKentioned in schedule A. 


• SCHEDULE C. 

Form of notice under seciiofi 33. 


ing Beet" 
and e^Rpc— ^ 
district 

1 Notice under section 33 of the Cess Act, 1880. 

% chief agOnt, manager or occupier of {give the name hy whkh tJie 
bef 




Tuj@ qjsss Act. 


[act !x, b. 0., 18S0. 


\^em or property is known) situated in tlid district of is hereby 

required to lodge in the office of the«Collector of of 

ii return in the form hereunto annexed, showing the amount of land under culti- 
i^ation at the date of this return in the said . Such return must 

36 signed by him and be lodged within the space of two months from the service 
)f this notice (unless within the said *two months such owner, chief agent, 
nauager, or occupier obtain from the Collector an extension of the said space of 
.wo months), under penalty of a daiiy'fine of fifty rupees for every day after the 
ixpiry of such period or extension thereof until such .return shall be presented. 

Form of return to be afmexed to the notice. 

District ' t ^ 

Details of lands acquired under any rules for the sale, lease, grant, qp clear- 
bnee of waste lands, *or hold direct from Government and used for the cultivation 
>f tea, coffee or cinchona, under the control of the persons submitting the 
return , 


I ^'§§1 



Pargauaa 

and 

thanas 


In which the lands 
lie. 


4 

5 

6 

1.2 
cu a. 

•6 

•S.2 

a ^ 

” o 

9 

s s 



i ® 

o 

S 

g» 43 

° s’ 

Ii 1 

1 

II 

*A 


<1 ^ 


I, X. Y. do declare ^hat the statements contained in the above return 
are true to t]|iei)e8Fof mj knowledge, information, and belief. 

• Signed — 

JUT, — This return must he signed by the owner ^ chief agents manager or occupier, 

% 

♦ SOHEDULfe D. » 

t f 

*■ Form of notice vmder section 52, 

Nones TO Holdeeb' of i^aeds held bent-i^beb tjkpeb suction 52 of tee Cess 

Act, 1880. 

Notice is hereby ^ven to all ooncemedr that the lands s^cified in 
nexe^ extracts, from raluation-rolls of estates an% tenures have been en^apeau^ 
iheh<d^)^^of SBch estates and tenures in the valuation returns of their r 

under the Cess Act, 1880, and have been valued as shown itt^^ extraots. 
Bve^ owner and holder of any land entered in these extraota>>f»y 

Collector within one mouth of the publication of this aha may 
io the amount at which his land has beeq valued. , -n 1 ^ a 

' If no aufili ab^lUDn is made, the owners and holders of lav^* '•^4 ^ bouhq 
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to pay year by year to tbe bolder 8f the estate or tenure in wbicb his land has 
been entered the amount of road cess and public works cess calculated on the 
annual value of such land as entered in these extracts at the full rate w^h may 
be fixed for the year in the district. 

If any instalment of the cess due upon any of the lands included in these 
extracts is not paid to the holder df the es^te or tenure on or before the date 
which the Lieutenant-Governor may fix fo^ the payment of such instalment^ the 
holder of the estate or tonur^ will be entitled to recover double the amount 
due with interest and .all cpsts of suit. • 

* SCHEDULE E. * 

Form of notice under section 72. 

District of , . * 

Nottcb undee section 72 op the Cess Act, 1880. ^ 

The owner, chief agent, manager or occupier of the (give the designation of 
the proj^y) situated in the district of • , is required to lodge in the 

office of the Collector of the district of a return in the form here- 

unto annexed, showing the net profits of the 

calculated on the average of the profits of the last three years for which accounts 
have been made up. Such return must be signed by him or his authorized agent, 
and be lodged within the space of two months from service of this notice, 
unless, within the said two months an extension of the time allowed is obtained 
from the Collector. 

Cowbctor’s Office, 

Dated 

Annealed form of return. 

District • 


Detail of yearly profits of mines, quarries, railways, and tiamways, or other 
ivable property in the possession or under the control of the person sub- 
ng the return : — ^ 


1 

2 

3 

# 

— A.. 

« 

4 

DiBiaicTs. 

• Pasoanahs. 

Kami of holder or 
manager. 

• 

• 

Annual net profits per ^nnuiu qu 
the average of tho last three years 
for which accounts have been made 
up. 

- « ... 

• • 

tn which the property lies. 

_ 1 _ 

• 1 

• 

• 

• 

• 

♦ 

• • 


J, M 7, Z,, do declare that the statements contained in the above rotuaii 
are tru^;, the l^st of my knSwledge, information and belief. 

Signed — I Ml ' nh 

27. must he signed hy the^oumeff (Mef agenif mimagier or oe^pier^ 


(Sd.) A.B., 

Collector. 
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SCHEDULE P. 

Form of motlce under section 99. 

District of 

Notiob under section 99 •op the Cess Act, 1880, 

THe oconfjiera, tenure-liolders, undosvtonants, and raiyats on estate or tenm^ 
{ths estate, tenure or lands to be here cleanly designated) are hereby prohibited, until 
farther order of the Collector, from making an|r payment of rent now or here- 
after to beconfe due from them in respect of any la^^ comprised within such 
estate or tenure except to the Collector of the said district, or to {name of person) 
hereby appointed to receive the sar^e. The Collector will grant receipts for all 
sums paid, and such receipts will, under the ^provisions of the above Act, be a 
valid discharge to the extent of the sums covered by such receipts, for rapt due, 
or hereafter to becomb due aa above stated by the holders of such receipts. All 
payments, except to the Collector, until further order, will be null and void. 

(Sd.) A. B., 

• Collector, 
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ACT No. VII OF. 1876, B. C. 

(Ejscbiyed the assent of the Liedtenant-Goveenor on the 22ni> July 1876, 
AND op the 'Governor- General* on the 9th August 1876.) 

to j?romcle for the registration of revenue-paying and revenue-free landSf 
of the proprietors and ^managers thereof. 

Whereas it is expedient t8 make better provision for the p||^parat^on and 
znaintenance of registers of revenue-paying and revenue-free lands, and of the - 
proprietors and managers thq;*oof, and of certain mortgages of revenue-paying 
lauds : It is hereby enacted as Allows : — • ^ * 

• PART I. ♦ 

• • 

Pr^lihinaby. 

1. This Act may be called the^^^nd Registration Act, 1876,’* a^d it shall 
come into force from the date on whicn it may be published in the Calcutta 
Gazette with the assent of the Governor-General, which date is hereinafter re- 
ferred to^as the commencement of this Act. 

2. From the commencement of this Act, the Regulations mentioned in the 
schedule hereto annexed, to the extent specified in the third column thereof, shall 
cease to have effect in the Provinces subject to the Lieutenant-Governor of 
Bengal. 

8. In this Act — Unless there be something repugnant in the subject or 
context — , 

(1) Civil court*’ means any civil court which is competent to hear and 
determine the matter with respect to which the words are used : 

(2) Estate *’ includes • * 

(а) any land subject to tl^ payment of land revenue, either immediately 

or prospectively, for the di.scharge of which a separate engagement 
has been entered into with Government : 

(б) any land which is entered on the revenue-roll as separately assessed 

with land revenue (whether the amount rf)f such assessment be pay*^ 
able immediately or prospectively), although no oil|;agement has been 
entered into with Government for the amount of revenue so separately 
assessed upon it as a wHolo : 

(c) any land being the property of Government of which the Board shall 
have directed the separate entry on the general register h^inafter 
mentioned. • 

(3) •“^extent* of interest ** means th® share or interest in an estate or 

revenue-free property of which the person with respect to whom the words are 
used is in possession as nroprietor or manager. • 

(4) “ Lieutenant-Goyernor ’* mdhns the Lieutenant-Governor of Bengal fot 
the time being, or the person acting in that capacity. 

(5) L '* Local division ’* fneansia sub-division, parganab, thanuab, police dm« 
sion of mrisdictiSn, or other division according to which tUb mouEahwar register 
oi the district is arranged. 

(6) - /“Manager** means^ every person who is appointed by the Collector, 
the Court cjf Wards or any civil or criminal court to manage any estate or revenue- - 
free prcperijti^r any part thereof, and every person who is in charge of an estate 
or p^nug-freli^roperty or any part thereof on behalf of a mlnpp, i^ot, or 
luuatio, or on bei|i| of a religious or charitable foundatiou. ' 
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(7) “Monzah** inclndeb every village, hamlet, tolah, and other Bimilar 
sub-division of land commonly in u»3 in any district, by whatever name such 
sub-division may be known. 

(8) “ Proprietor** means every person being in possession of an estate or 
revenue-free property, or of any interest in an estate or revenne-free property, 
as owner thereof ; and includes every farmer and lessee who holds an estate or 
revenue-free property directly from or under tho Collector. 

(9) “ Recorded proprietor” modus any proprietor whose name, and tho 

character and extent of whose interest in an estate or rovenuo-froe property, 
stand registered in any general register now existing or hereafter to be made, 
under this Act. ‘ 

(10) ‘ “ Revenue-free property'** means any Jand not subject to the jgayment 

or land revenue which is included under one entiy in any part of the |;onoral 
register of revenue-free lands. * 

(11) “ Section ** means a section of this Act. 

(12) ** The Board*’ means the Board cf Revenue of tho provinces for the 
time being subject to the Lieutenant-Governor of Bengal. 

(13) “The Collector *’ means the Collector of the district to which a 
register relates. 

(14) “ Tho district *’ moans the district to which a register relates. 

PART II. 

Op the RFfllSTERS TO BE Kf PP UP BY THE COLLECTOR. 

4. The Collector of every distiict shall prepare and keep up the following 
registers ; — 

A. — ^A general register of revenue-paying lands. 

B. — A gonei al register of revenue free lands. 

C. — A mouzahwar register of all lands revenue-paying and revenuo-freo. 

D. -^Au intermediate register of cliangcs affecting eutiies in the general 
and mouzahwiOr registers. 

6. The register shall be irriiton in such forms, language, and character, and 
shall bo arranged in such manner not being inconsistent with the provisions of 
this Act, as tlio Board from time to time may direct for cacli disti*ict. 

The entries ilLeach part of the geneml registers shall bo numbered in one 
consecutive series for the whole district, and shall follow one alphabetical ar- 
rangement, running from the beginning to the end of the i>art. 

C. The general register of i-evonne-paying lands shall consist of two Parts 
Part I. — Book of estates borne on tho re vonn e-roll of the district. 

!Part II. — Book of lands situated in the district appertaining to estates 
borne on the revenue-roll|i of other districts. 

7. In Part 1 of the general register of revenue-pajdng lands shall be en- 
tered the name of tveiy estate wliifh is borne on the rcvenae-roll of the district, 
and the following particulars relating to every such estate 

(a) name of the estate ; 

(&) number of the estate on the rovenue-ix»ll of the district, and* the an- 
nual amount of revenue for which it is liable ; ^ 

(e) names aud addresses of the proprietors, managers, and mortgagee* of 
the estate, with the character and extent of the intereafc of each 
proprietor, manager, and mortgagee ; 

(d) name of every local division in which any lands of tho estate are 
situated, vvhether in the district, or in any other distrieV with 
cation under each local division of ^ ' 




ACT VIT, 1876, B. 0.] 


LA.NP EIGISTKATIOK. 


(i) tbe nmnber of moussabs (oniaining sack lands, 

(ii) tbe name of eaob mouzab, • 

(ui) tbe number, which each mouasah bears under the local division in 
the mouzahwar register, and 

(iv) tbe area of land appertaiaidg to the estate which each moussali 
contains, if ascertained* by survey or other authentic measurenieiit» 
(e) reference to entries made in the intermediate register after tlie pre- 
paration of the general regisierf 

8. In Part II of the general register of revenue-paying JS'i^ds shall bo 

entered the name of every estate which comprises lands situated in the district, 
but which is borne on the reyenue-rdll of some other district, and the following 
particulars relating to every suph estate • * 

(a) name of the estate ; « * 

(hf name of the district on the revenue-roll of whic^ the estate is borne, 
with the number which the estate boars on that roll, tbe annual 
amount of revenue for which it is liable, and the number which the 
estate bears in Part I of i/he general register of revenue-paying lands 
for its own district ; • 

(c) names and addresses of the propfiotors, managers, or mortgagees of 
^ the estate, with tbe character and extent of the interest of each pit>- 

prietor, manager, and mortgagee ; 

(d) name of every local division of the district to which the register 

relates, in which any lands of the estate are situated, with a specifi- 
cation under each loonl division of 

(i) the number of mouzabs containing such lands. 

(ii) the name of each mouzab, 

(iii) the number which each mouzah bears under the local division in the 

mouzahwar register of the district, and 

(iv) tbe area of land appertaining to the estate whiejj each mouzah con- 

tains, if ascertained by survey or other authentic measurement ; 

(e) reference to entries made in the intermediate register after the pre- 

paration of the general register. p 

9. The general register of revenue-free 'lands shall consist of three 
Parts — 

Part I. — Book ,of lauds held exempt from revemfe in perg|&tuity. 

Pari II. — Book of lands occupied for public purposes without payment of 
revenue. • 

Part III.— ‘Book of unassessed waste lands and other laijds not included in 
, Pari I or Part II of the general register of revenue-free 
lands. ^ ^ , 

10. In PariT of the gcmeral register of revenue-free lands shall be entered / 
* all lands held under bhdshahi, hukami, sxid other lakhiraj 

grants which have •been declared to bg valid by competent 
authfirity, • 

alhlands in which the Government has conferred a proprietaiy title free in/ 
perpetnity from any demand on account of land revenue, in consideratimi of the 
paymeA of a cSpitalized sum, for any ^ther reason, , 

andt any lands of which tbe Boara, on a full report of tbe cireumstiuioeE ol 
the OaseJehaU have sanctioned the entry in this pari of such registejp, , V ' 1 ■ 
f of such register fcall, as fer as posftiole, contain the J^Uowing. ' 
Clears in rOEpect nf each entry . , , , t ' 

{a} harne of the revenue-free property with the 
* Awhetberjaglw, 

feej^redesAiM, or«thenrul»: ‘ 
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(6) date of the grant or title being conferred ; 

(c) nominal area granted ; & 

(d) names of the grantor and original grantee ; 

(e) reference to any decree or other order of competent authority declaring 

or recognizing the grant to bo valid ; 

(/)* names and addresses of the projnietors and managers of the revenue- 
free property, with the character and extent of the interest of each 
proprietor and manager ; * ^ 

(g) nazre of every local division in which* any land appertaining to the 

property is situated, whether in the district or in any other district^ 
with specification under each ideal dividiion of 

(i) the number of mouzahs c6ntaining such land, 

(ii) the name of ©aoh mouzah, * 

(iii) the number which each mouzah bears under the local divisioi in the 

mouzahwar register, and 

(iv) the area of land appertaining to the revenue-free property which the 

tnouzah contains, if ascertained by survey or other authentic raeasure- 
* ment, with specification of the number of each field according to the 
papers of such measurement : 

(h) reference to the entries in earlier registers relating to the property or 

any part thereof ; 

(i) reference to entries made in any intermediate register after the pre- 

paration of the general register. 

11. In Part II of the general register of revenue-free lands shall be enter- 
ed all lands which are occupied by the Government, or by any public body, for 
public purposes, and on account of which no land revenue is demanded. 

It shall contain the following particulars : — 

(0) area of the land comprised in each entry ; 

(b) names of«the local divisions and mouzahs in which the lands are situat- 

ed^ with area in each mouzah, and a reference to the number under 
which each mouzah is entered in the mouzahwar register of the 
local division ; 

(c) name of the department of Government or of the public body by which 

the land is occupied ; 

(d) the purpfjpg for which it is occupied ; 

(e) the date and particulars of the appropriation of the land to such 

purpose ; 

(/) reference to entries in the intermediate register made after the pre- 
paration of the general register. ^ 

12. In Part III of tlm general registor^of revenue-free lands shall be enter- 

ed all waste and other lands (not being included in any Other part of the 
general register) which are not assessed to land revenue, it shall efontain the 
following particnlarsi; — * 

(a) name and number of the lot, lOr other particulars identifying the 
property ; 

(1) area comprised in each entry ; ^ ^ 

(c) name^of every local division a|id mouzsfti in which lAu'ds of jme pro- 

perty are situated, with area in each mouzah, and a reference to the 
^ local division and number under which each mouzah is entered under 
. the local diyision on the mouzahwar register ; 

(d) reference to entries in the intermediate register made after the pier 

iparation of the general register, , 

13. H it sheU eppe^ to the Board that the oircumstances of aity distiiet 
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are sncli that it is’ not desirable or pfticticable to prepare the register of revenue- 
free lands in the manner described in the thtee last preceding sections, the Board 
may direct that the said sections shall not apply to such district, and may lay 
down rules, not being inconsistent with the provisions of this Act, in respect of 
the registration of revenue-free lands and of the proprietors and managers thereof, 
provided that such rules shall require Ithe.registration of the name of one pr more 
persons as liable for the discharge of the duties and obligations refeiTed to in 
section sixty-eight, in respect o^ all lands Vhich under such rules maylje regis- 
tered as separate revenue-free properties, • 

, Such rules, when they shall have been sanctioned by the Lieutenant-Gover- 
nor and published in the Oalcutta Gazette^ and otherwise locally as the I^jieutenanfc- 
Govemor may order, shall, from such date as the Lieq tenant- Governor may direct, 
have thS same force as if they were izibluded in this Act. 

14. * The mouzahwar register shall be kept up for the purpose of showing, 
in a connected form, the mouzahs situated in each local division, and the lauds, 
whether revenue-paying or revenue-free, o£ which each mouzah consists. 

15. The mouzahwar register «hall be arranged and divided according to 
sub-divisions, pergunnabs, thannahs, police jurisdictions, or such other local divi- 
sions of the district as the Board may from time to time direct for each district ; 
the entries of mouzahs shall have a separate series of consecutive numbers, and 
a separate alphabetical arrangement for each local division. 

The mouzahwar register shall contain the following particulars : — 

(a) name of the mouzah ; 

(5) total area of mouzah if ascertained by survey or other authentic mea- 
surement, with a reference to the authority for the entry ; 

(c) name of every estate or revenue-free prpperty to which any of the 

lands of the mouzah appertain, with a reference to the entry of each 
on the general register, and a specification of the area of land in the 
mouzah which appertains to each, if .ascertained by survey or other 
authentic measurement, with a reference to the authority for such 
entry ; • 

(d) gross rental of the area of land in the. mouzah whiBh appertains to 

each estate or property, if such rental has been ascertained, during 
management of the lands, by the Collector or by other authentic 
means, with a reference to the authority for the ; 

(e) reference to entries made in intermediate registers after th^ preparation 

of the mouzahwar register. 

16. Intermediate registers shall be kept up for the purpose of recording 
therein from to time changes affecting the entries which stand in the 
general and mouzahwar registers, so Jhat by a reference to them, in conneotion 
with those registers, correct, information up to date on the points recorded may 
be obtained at any time ; also for the purpose of keeping libgether, as far aa 
possible, in a convenient form, the informatiop which will eventually be required, 
for I’e- writing the geneAl and mouzalwvar registers. 

17. The intermediate register shall consist of two Parts, as follows 

Park I. — Book of changes affejtiiig entries relating to revenue-paying lands* 

Pax4 II. — B^k of changes ^iffecting entries relating to^re venue-free lands, 

18. yn part l.of the intermediate register shall be recorded in a convenient 

form allcnangos in the names of proprietors, managers, and (so far as this 
requiresj^iprtgagees, and in the character or extent of the interest of eadin stEoh 
proprietor, ’Wneger,.and mortgagee, and such other changes afbctmg any ^entry 
standing in afegetieral register of revenue-paying lands, or any entry in the 
mauiahwar relating to revenue-peyi&g lands ae oannot opnveEieiiitly 
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entered against sueb entry in the general br the mouzahwar rogiater. It edtall 
contain the following particalars : — * 

(a) name of the estate affected with references to the number it bears On 
' the general register of revenue-paying lands, the number it boars on 
the revenue-roll, and the amosnt of revenue for which it is liable ; 
references to previous entries, in *’the intermediate register relating to 
the estate ; 

(c) * particulars of the change, Vith a reference to the authority under 

which it is made ; 

(d) the numbers borne by the entries in each part of the general register 
^of revenue-paying lands, and ^ under each local division in themou>- 

aahwar register, lyhich al^e affected byitho change here recorded. 

19. In Part II of the Intermediate Register shall be recorded all changes 
in the names of proprietors and managers of revenue-free properties and* in the 
character and extent of interest of eahh sdeh proprietor and manager, and such 
other changes affecting any entry standing in the general register of revenue-free 
lands, or any entry relating to revenue-free lauds in the mouzahwar register as 
cannot conveniently be entered against such entry iu the general or the mouzah- 
war 3 Pegister. It shall contain the following particulars : — 

(a) Name and character of the revenue-free property to which the lands 
appertain, and number which it bears in any part of the register of 
revenue-free lands. 

(h) Beference to previous entries in the intermediate register relating to 
the property. 

(c) Particulars of the change, with a reference to the authority under 

which it is made. 

(d) The numbers borne . by the entries in the general register and under 

each local division in the mouzahwar register which are affected by 
the change here recorded. 

PART III. ' 


Of THB PREPABATION AND MAINTENANCE OF THE BEGISTERS. 

SO. IThtil t^ register? by this Act directed to be prepared are so prepared, 
the existing registlb now kept up iu the ofhee of every Collector shall be deemed 
to be the registers kept up under this Act, that is to say — 

The existing general register of revenulO-paying estates shall be deegied to 
be the general register of revenue-paying lands. 

Th(Af existing pergunnah register (Part II) of revenne-free lands shall be 
doomed to be the general register of revewie-free lands, and the mouzahwar 
register in respect of revenue-free lairds. 

Ttm existing pergunnah register (!fart I) of revenue-paying lands shall be 
deejmed to be the mduzahwar register in respect of revenue-paying lands. 

The existing register of intermediate mutations sWl be deemed to be tbo 
iutsmediate register of changes affecting entries in the general and mous^hwaar 
regh^i^^, t ^ 

A:hd ! All provisions of this Act shall, a/far as possibldfibe deon^ to be 

Applicable ^ snoh registers and to the registration therein of the names and 
interests of proprietors, managers, and mortgagees, 

21. ; like nirst ^cmeral register and the first monk 

piay direct from 


; idiairbe for wh district at tfmsh time as the 
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22. The Bdard maj order rf&w registers to be prepared wlieneTer it tpay 
tbink fit, and such registers shall be prepa^ from the registers existing at the 
time of such order, and from the entries of subsequent ohanges in the interme- 
diate registers, and from any other authentic information available to the Ooliec* 
tor ; and such additions to, omissions fr^zfi, and alterations in, the entries as they 
appeared in the previous registers, «hall be made as subsequent changes Imve 
rendered necessary, and the authority *for every change shall be expressly 
referred to. • 

^ Whenever, after the preparation of the general registars, it may be. 

^ne^ssary to bring any estdte or revenue-free property on to any part of such 
registers on which such estate^ or property is not already borne, suc^ estate or 
property shall be at once brong*];^t on to such part under a new number, iu conti* 
nuation*of the last number already borne on sncb ^rt ; and a note referring to 
such entry shaltbe made in the place in the general register jin which such estate 
or property would have appeared according to the alphabetical arraugemeut men- 
tioned in section 5. • 

24. Whenever, after the preparation of the monzahwar register, it shall be 
necessary to enter any mournh under any local division of such regiifter under 
^whioh it is not already borne, such mouzah lhall be at once brought under the 
proper local division with a new number, in oontimiation of the number borne by 
the last bntry under such local division ; and ^ note referring to such entry shall 
be made in the place in the monzahwar register iu which such estate or property 
would have appeared according to the alphabetical arrangement mentioned iu 
section 15. 

25. All new entries made in the general and monzahwar registers after 
their preparation, as prescribed in the two kst preceding sections, shall be made 
in chronological order. 

26. After the general register of revenue-paying lands shall have been pre- 
pared, a note shall from time to time be made on such register against the estate 
affected 

of ©very alteration whioh*may be ordered by competent authority in the 
amount of revenue assessed on any estate ; • 

of every partition of an estate into two or more estates ; 
of every change involving the removal of an estate from the part of the 
register on which it is borne ; • * tft 

of the redemption of every mortgage in respect of which thsp name of the 
mortgagee shall have been entered /)n the register ; 

and in every such note reference shall be made to the authority under which 
the change was made. 

In preparing the register space shall be left for the future entr/*of such 
notes against each estate. ^ * 

Any oilier changes affecting the entries as they stand in the register may be 
recorded in Part 1 of the intermediates register, as provided in section 18, and ^ 
reference shall be made in the gene|^l regfliter against the estate affected to 
ev^ entry which may be made in the intermediate register recording any each 

Iri After^he general registA* of rqvenue-free lands iihall beep 
pared, Shnote shall from time to time bo made on such register aginnet > 
prpperiymffeoted ■ ; /‘r; ’iV 

of Kfery cAse in which lands entered as revenue-tree may be deelarisct llibJi ! 
to aoBessment, and assessed by competent authority ; V / ;i ! 

rf ev^,partitiott of a revenue-free propisriy into two or ram mperi^ r . . 

; of eineiy ohange involving the .remoyjd of a rovsiniih-lree prepay j^om tii 
part of ithel regiiljter on which it is borne ; 
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and in every Bncb note reference shall be made to the authority under which 
the change was made. ^ i 

In preparing the register space shall be left for the future entry of such 
notes against each estate. 

Any other Changes affecting the etltries as they stand on the register may be 
recorded in Part II of the intermediate register as provided in section 19. 

28. Whenever it shall come to the notice of the Collector that any change has 
occurred which affects any entry in his registers, and renders necessary any alter- 
Uition therein, t.the Collector, after making such iifquiry as may be necessary, l^ll » 
make such altemtion : 

Provided that notice shall be given* to the Recorded proprietors and mana- 
gers of any estate or revenue-free pioperty beforq,any change is made in any way 
affecting such estate or property, and to svery person whose name the Collector 
is about , to register px’oprie tor or manager of any estate or re*^euue-fi ^0 pro- 
perty, before such registration is effected; and any objections which may be 
made to the proposed change or registration.shall be duly considered by the Col- 
lector befor^ he orders such change or regist;»*ation to be made. 

29. 'Whenever it shall appear to the Collector, in the course of an inquiry 
made in respect of an applicatiorf under section 38 or section 42, or otherwise,* 
that any person whose name is recorded in the general register as proprietor or 
manager, or joint proprietor or jqint manager of an estate or reveiiuc-¥ree pro- 
perty, is no longer in possession of any interest in such estate or property as 
proprietor or manager, and that the names of other persons have been recorded 
as proprietors or managers of every portion of tlie interest in respect of which 
such proprietor’s or manager’s name was borne on the register, the Collector 
may order the name of such person to be struck out from among the recorded 
proprietors or managers of such estate or property, and, if required, may grant 
him a certificate to that effect. 

30. To enable the Collector more effectually to maintain his registers, 

{a) Whenever any compelent authority may direct that any estate be 
transferred from the revenue-roll of one district ^o that of another, the Collector 
of the district from the revenue-roll of which the estate is to be transferred 
shall ti’ansrait, to the Collector of the district to the revenue-roll of which the 
transfer is to be made, a copy of all entries in any of the registers relating to 
the estate to bo transferred, and entries taken from such copy shall be made 
in the proper registers of the district to which the transfer is made. 

(6) Whenever the Collector of any district shall make an entry, or any 
alteration of an entry, in his registers, which will affect any entry required to be 
made under this Act in any register of another district, such Collector shall 
transmitrto the Collector of such other district copy of such enlry as made or as 
altered, and the Collector to whom such* copy ip transmitted shall cause the 
necessary entries^ or alteration of efftries, to be made in the registers of his 
district. « * 

(c) Every proprietor and maftager an estate oi revenue-free property 

in wMoh any new village may be esteblished, whether under the name of .^Idah, 
kisnu^t, or any other designation, shall forthwith givp notice to the Collector of 
thay^fcablishmpnt of ^uch new village.^ ‘ J* 

Prodded that the Board may exempt any district or part of a disjbrict from 
the operation of this clause. { 

(d) Every proprietor and manager of an estate or revenuii-free , property. 
and any j^rson holding any interest in land, or- employed in the ma^gement or 
land, shall be bound, on the requisition of the Collector, to furnish any informa*> 

r6<}ttited by the Collector for the .purpose of preparing, ma]^4g, or oorredt* 
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ing any entry of the particulars specified in section 7, 8, 10, 11, 12, or 15, or 
to show to the satisfaction of the Collector *that it is not in his power to furnish 
the required information. 

Such requisition shall be made by a potico to be served in the manner pre- 
scribed by section 50, requiring thq production of such information before a 
date mentioned in such notice. • • 

31. Whoever, being bound by clause (c) of the last preceding section to 

give notice to the Collector of tjie establishment of any now village, or under 
clause (d) of the said section to furnish any information requiiftd by the Col- 
lector, shall voluntarily or negligently.omit to give sucli notice or furnish such 
information, or to show to the satismetion of the Collector that it ia not in his 
power tp furnish such informatton, shall be liable to such hue as the Collector 
may tlpnk fit to impose, not exceeding one hundred rupees, for such omission, 
and the Collector may impose such fqrther daily fine as htf may think proper, 
not exceeding fifty rupees, for each day 'during which such person shall omit to 
furnish the information required under clause (d) after a date to be f^ed by the 
Collector in a notice warning the* person required to furnish such ^formation 
that such further daily fine will be imposed. • * 

Such notice shall bo served in the manner proscribed by section 50, and the 
date fixed by such notice shall not be less than fifteen days after service thereof. 

The Collector may proceed from time to time to levy any amount which has 
become due in respect of any fine imposed under this section, notwithstanding 
that an appeal against the order imposing such fine may be pending. 

Provided that whenever the amount levied under any such order shall have 
exceeded five hundred rupees, the Collector shall report the case spfjcially to the 
Commissioner of the Division, and no further levy in respect of such fine shall bo 
made otherwise than by authority of the said Commissioner. 

32. Whenever any Civil Court makes a decree confirming any transfer of 
proprietary possession which has already been made in any festJite or revenue- 
iroe property, or gives effect to any decree transferring any such possession, such 
court may order the transfer to be registered in the registers of tho Collector, 
aiid tho Collector shall register such transfer accot^iingly. 

33. All lands which are held without payment of rent, not being a revenue- 
free property entered in the general register of revenue-free lands as prescribed 
by sections 10, 11, or 12, and not being a part of any such JlropeHv, shalli for 
the purposes of this Act, be deemed to be a part of the estate witnin the local 
boundaries of which they are included ; and if they are not included within the 
local boundaries of any one estate, then to be a part of such nhighbouring estate 
as the Collector jfhall, by an order under bis seal and signature, declare.*, 

34. Whenever it shall appear t» the Collector that any lands which are hot, 
included any estate as Entered in th^j existing general I'egistcr should be 
included in any such estate for the pur^ses of this Act, the Cofloctor shall cause 
a notice, addressed to person who is bcliesed to be in possession of such lands, 
to bo served in the manner prescribed by section 50, and a general notice to be 
publish^ as prescribed by section 49, to the effect that such lands will be so 
inoludew if no ^jJjjection be* mad^ within one month of the service of tlile;Said 
notice, mksuoh longer period as the Colle(?tor may think fit to allotv. 

Afmtho expiration of the said month or other period, the CoUecthr Sh^ll 
proceed tjr inquire into any obipetions which may have been made, and paeii 
^ch orderiAs he may think fit in respect to the inclusion of the said liiuds m 
said estate fe^the puiqioses of this Act. ^ ' 

35. Ji^yj^yer it shall appear to the Collector that any land, 
entered on the^|ei^^ register as a sepa^rate revenue-free property should 

96 



LAND BEGISTRATION* 


[act tii, 1876, a 


m 

filtered on tLo regifltei^ snoli propeHiy, ho may caoae a nofeiee ^be safred in the 
manner prescribed by section 50, calling on the person in possession of snob land 
as proprietor or manager to show canae why such land should not bo so regis- 
tered as a revenue-free property ; and if after hearing any objections (which may 
be preferred within a mouth of the service of the said notice, or such longer 
period as the Collector may think fit to , allow), and after making such further 
int|[uii'y as may be necessary, the Collector shall bo of opinion that the land should 
be so registered, he shall enter such land on the general register as a revenue- 
free property, 'tind by a notice served as prescribed in section 60, as well by a 
general notice published as prescribed In section 49, shall require every proprie«». 
tor and manager of such revenue-free property to apply for registration of his 
name and of the character and extent of his intetest as such proprietor cjr mana- 
ger, and thei*eupon every such proprietor and manager shall bo deemed, *"^for the 
purposes of section 68, to be a person who i| required by this Act to apply for the 
i^gistration of bis name ; and all the provisions of Pai't IV of this Act, so far as 
may be practicable, shall apply to every such person. 

Prodded that no such proprietor or manager shall be liable to any fine under 
section 6o until after the expirfttiori of three months from the date on which the 
last mentioned notice shall have been served. 

Provided also that no land shall be entered as a revenue-free property in 
Part 1 of the general register of ifevenue-free lands until the circumstances of 
the case shall have been reported to the Board, and until the Board shall have 
sanctioned such entry. 

86. The Board may decide what revenue-free lands shall be included in 
e^h revenue-free property to be registered as such under this Act, and may from 
time to time direct that lands which are borne on the register as forming one 
revenue-free property shall be divided and entered on the register as forming two 
or more such properties ; and may similarly direct that i*8Venue-free lands which 
are borne on the Register as forming two or more revenue-free properties, shall 
be united and entered as forming one revenue-fi'ee property. 

The Board may also direct that any lands which are improperly borne upon 
the general register of revenue-free lands shall be removed from such register, 
or shall be omitted from any new register of such lands which may be prepared. 

87. Whenever it shal^ appear to the Collector that any land which is not 
included in any liBVenue-free piroperty entered in the existing general register, 
ijiboulA be included in any su<3h property for the purposes of this Act, the Ool- 
jector may cause a notice to be served on the person believed to be in possession 
el such lands iu the manner prescribed by section 60, and general notice to be 
published as prescribed by section 42, to the effect that such lauds will be so 
included if ^ objection be made within one mouth of the service of the said 
inotiee, on* i^h linger period as the Collector may aHow. 

At the eipiiation of the said month, or of such period, the CoTleotor shall 
proceed to inquire into any objections which may have ^en made, and to pass 
as he may think fit in respect tb the inclusion of the said lands in the 
for the purposes of this Act. 

PAETlvl ^ 

Or THB ^EOisTBATiojT AND Mutation OF Nams. 

.^.X'^very proprietor of an estate or revenue-free property vW of any 
tespectively, being in possession of suoh estate, .'Property, or 
|st the pOmmenoenient of this Act, , 

1^ , proprietor of an estate'or revenue-free property *i» dhiatg^e 
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of suoh estate or {>F 0 perty, or of anf interest therein, respectively on behalf of 
the other proprietors thereof, at the commeftcement of this Act, 

and every person being manager of an estate or revenuo-free property, or of 
any interest therein, respectively, on behalf of a proprietor thereof, at tbo 
commencement of this Act, • * 

shall, if his name and the ohalactpr and extent of his interest not 
already been registered, make application in the manner hereinafter provided fop 
the registration of ins name and of the chSracter and extent of his interest ftS 
such propi'ietor or manager, to fme Collector of the district on the general register 
,*of which such estate or property is borne, or to any other officer who may 
been empowered by the Collector to retjeive such applibation, within ^uoh time 
as the Lieutenant-Governor may fix as hereinafter provided. 

39. The Lieutenant-Governor shall, within six months from the comtuenoe- 
ment (ft this Act, fix for each district the date or dates before which such 
pi’oprietors and managers, being in p&sses^ion of estates or revmme-free’ proper- 
ties, or of any interest therein, respetjtively, at the commencement cjf this Act, 
shall be required to apply for registmtion of their names, and of the character 
and extent of their interests, under the last preceding section, and mSy at any 
time alter any date so fisced, provided that no dato so fixed shall bo later tliau 
five years after the said commencement. 

40. The Ijieutenant- Governor may in any district, for the purposes of tho 
last preceding section, fix different dates in respect of estates and revenuo-fi ee 
properties, or in respect of different classes of estates and revenue-fine properties, 
or in respect of different portions of the district : 

Provided that no person shall incur any penalty or disability under this Act 
for failure to apply for registration of his name as ^uch proprietor or manager 
as aforesaid, until after the lapse of six months* from the dato on which tho 
notice prescribed by tho next succeeding section sliall have been published in 
respect of his estate or property, or in respect otpilie class of (States or revenue- 
free properties within which Ip's estate or property falls or in respect of tho 
portion of the district in wdiich his estate or revenue-free jiroperty’is situated. 

41. Every date fixed by the Lieufnnant- Governor as pro'v^ded in tho two 
last preceding sections shall be published by a notice in the CakuUa Gazette ; 

and also by notices to be posted up , 

at the court or pffice of tJie Judge, the Magistmtc^, and tliU Collector of the 


district, in respect of which such date is fixed, ^ 

at the court or office of every Moonsif, Sub-divisional Officer, and Subj 
Begistrar of Assurances in such district ; 

and at every^ police-station in such district ; 

and by proclamation to be made# by beat of drum at the head-quarters of 
such district, and in every ploce in which a ^ub-divisional ofilce is i^tnated, and ' 
in such othlr places as the Lieutenant- C^overnor may direct. * 

The officer in charge of every court, office, and policefhtaiion at which a ; 
notice is required to be posted up undar this section shall certify to the CdkctOl^ 
the date, on which the notice was so posted up at his court, office, or _ 

station, sand the latest date so certified shall be deemed to bd the date a£;.. 
pttblicawn of tfflPnotice for the*purposesmf the two last prScedinjg sections^ 

42. lEvery person succeeding, after the commencement of this A)ct, 
proprietafy right in any estatj or revenue^free propentj, whether bjr |itufh6^y. 
inheritance gift, or otherwise ; * y ^ ; 


proprietor of an estate or Teventie-free property, assn^ii^jl 
after anc&coStoncement of suoh estate or property* or of afiy 
iffisenctiveiv. rnwehalf of the other lUiODrietors thereof i 
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and every person assuming charge after Viach commencemeht of any estate 
or revenue-free property, or of any interest therein respectively as manager, 

shall, within six months from the date of such succession or assumption of 
charge, make application in the manner hereinafter provided to the Collector of 
the district on the general register of whioh such estate or property is borne, or 
to any qjbhei^ officer who may have been erajioworod by such Collector to receive 
such a^ptieatioDS, for registration of his name and of the character and extent 
of his interest as such proprietor or manager. 

43. Not V itbstanding anything contained in^scction 38 or the last preceding 
section, the Lieutenant-Governor may in any district exempt proprietors and, 
managers 0 f all or any estates which are liable to pay less than twenty rupees of 
land revenue annually, and pyopriotors and managera of all or any revenue-free 
properties which consist of less than fifty ‘ acres of land, from the obligations 
imposed by thia Actdn respect of applying for registration of their namhs, and 
may at any future time withdraw such exemption and require such pro- 
prietors and managers to register their names. 

44. Every person who holds a mortgage of any proprietary right in any 
estate maj^ apply to the Collector for registmtion of his name as such mortgagee, 
and of the interest in respect of which he is such mortgagee ; and in such 
application shall specify whether he or the mortgagor is in possession. On 
receipt of such application the Collector shall proceed, as far as possible, accord- 
ing to the manner hereinafter jirescribcd in respect of applications for regis- 
tration as proprietor. 

45. Any application for registration under this Act may be presented by 
the applicant or by some person duly authorized by him in that behalf. 

46. If the applicant under section 38 or section 42 is a joint proprietor in 

charge as aforesaid, or a manager, he shall in his application specify the name of 
the person or persons on behalf of whom he is in such charge or on behalf of 
whom he is manager, and the character and extent of the interest of every such 
person. ^ 

47. If thh application under section 38, or section 42 be for registration of 

the name of the a'^plicant as iq^nagor appointed by the Collector, the Court of 
Wards, or by any Civil or Criminal Court, the Collector shall register the name of 
the applicant, on proof bei^ produced to his satisfaction that the applicant has 
been so appointed to be sucli manager. , 

' 48. If ^'the application bo for registration otherwise than as manager ap- 

pointed as mentioned in the last preceding section, and if it sets forth circum- 
stances which would justify the Collector in registering tho name of the person 
whose x^me is required to be registered, or if after further inquiry the Collector 
considers that such circumstances exist, hejshall issue a notice requiring all per- 
sona who object to the registration^ of the name., of the person whose name is 
required to be rejfistered, or who dispute the character or extent cf the interest 
in respect of which 9t is required to registered, to give in a written statement 
of their objections, and to appear on a^day to be specified in such notice, not 
Wng less than one month from the date of the publication thereof. 

49. Such notice shall be published by a copy of the 8 ame\, 9 n or at 

all the following plac'as : — . ' 

(a) the zemindari butchery (if any) of the estate or other place at which 
the rents are oiidinarily received ; 

(&}, eonae conspicuous p 1 ace*in at least one village appertaining tq^'the estate 
to which the application relates, and if the estate cnin:^rises lands 
situated in more than one local dwision, then in at lei|^t one village 
“ Jn each local division contamihg such lands ; / 
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(c) the office or court of every Collector, Sub-divisional officer, JudjSfe, at»d 
Moonsif, within whose jurisdiction, and every police-station witliin the, 
jurisdiction. of which anj of the lands to which the application relates 
are known to be situated 

50. If the application alleges that *th6 applicant has acquired possession of 
the interest in respect of which he applies to be registered hj transfer ^zn any ' 
living person, a copy of such notice shalf be served on the alleged transfer by 
tendering to the person to whom it may be directed a copy thereof attested by 
the Collector, or by delivering fuch copy at the usual place of abwle of such per- 
elbn, or to some adult mAle member of his family ; or in case it cannot bo so 

* served, by posting such copy upon solne conspicuous <part of the uyial or last 
known place of abode of such person. • 

In^oase such notice cannot be served in any of the ways hereinbefore men- 
tioned, *Lt shall be served in such way as the Collector issuing such notice may 
direct. • 

No fees or other costs shall be payable by the applicant in respect of the 
service or publication of the notice prescribed by this and the list preceding 
section. « * 

51. No irregularity or omission in tlfe publication or service of notice as 
required by the three Idst preceding sections shall affect the validity of any 
proceedings under this Act, unless it is prov^ to the satisfaction of the Collector 
that some material injury was caused by such irregularity or omission. 

52. On the day fixed in the notice issued under section 48, or as soon 
thereafter as possible, the Collector shall consider any objections which may be 
advanced, and make such further inquiry as appears necessary to ascertain the 
truth of the alleged possession of, succession to, or transfer of the estate, revenue- 
free property, or interest therein, in respect of wh'ich registration is applied for ; 
and if it appears to the Collector that the possession exists, 

or that the succession or transfer has taken place, and that the applicant lias 
acquired possession in accordance with succession or transfer, 
but not otherwise, * • 

the Collector shall order the name of the applicant to be registered in the 
proper registers as proprietor or manager of tlie said estate, revenue-free pro- 
perty, or interest therein. ^ 

Provided that any person to whom any proprietary right in an estate has 
been mortgaged, may be registered as mortgagee, whether ho* be in actual 
possession or otherwise. 

63. For the purpose of the inquiry mentioned in the last preceding section, 
and of every inquiry held under this Act, the Collector may summon and enforce 
the attendance of witnesses and compel them to give evidence, and compel the 
production of documents by. the same means, and, as far as possible, in the same 
manner a# is provided in the case of a civil court by the Code V)f Civil Procedure. 

64. All costs of any inquiiy or proceeding held befone the Collector under 

this Act shall, exceptf as provided in section 60, bo payable by the parties con- 
cerned. and the Collector may pass such orders as he shall think fit in resp^t 0 I 
the parent of such costs. . ^ / 

5^ If tlIM*pplicant’s possession succession to, oi» acquisition by 
of, the tetent of interest in respect of which he has applied to be fegistered^ 
disputeSby or on behalf of any person making a conflicting oJaim ih 
tbereof,^d if the possossioif of the applicant in accordance with his ^pplicati^ 
is not pr^d to the satisfaction of the Collector^, the Collector shall deterzeinc 
summarily ^ to possession in respect of the interest in dispute^saiid sjiaH 
deUvev *posiMon accordingly, and shall make the necessarv entrv in thn 
registers,' 
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6±t^t of interest, imd ma/At Ihe same time make a reference 
to tKj oivibconrt fo;p dcferminatioo of any dispute as Jp 
', estteut of interest in jespeot of which the applicant has applied to be^. 

thflk'applicant to be registered is 

;' 4iBQwd^ and is not proved tp the satisfaction of the Collector. , ^ 

’ In any -* case 0# disputed possesston of, succession to, or aoquiStion by 

^y^SimBfet pf, the extent of any in reject of which applicatiou i^ made 

j-j^linder the last preceding section, the Coljector may appoint a receiver to collect 
: ihe rent! of the extent of interest in dispute, and from the sums so collected 
' Bhpkll be paid the expenses of management and the revenue due to the Govern- 
ihent ; auft the. Surplus 8balb%»e Ijpld in deyjositin the Collector’s treasury, and 
ahall be paid over to the person who shall be registered by the (IJollector, or 
under the order of a civil court, in respect of the extent of interest in dispute. " 
$7. Every order of a Coiieotcw passed under the first clause of section 55 
shall be of the same force and effect as an order passed by the Judge under seo- 
iion 4 of Act XIX of 1841 (an Act for the protection of movmhJe and imimveahle - 
properiy against wrong f til possession in cases of determining summaiily 

the right to possession and delivering possession accordingly ; 

and no proceedings sbaU be taken by any«civil court under the said Act yi 
respect of any claim or dispute which has been determined by an order of the 
Collector as aforesaid. 

58. In making a reference to the civil court under section ^6, the Collector 
shall state for the information of the said court in writing under his hand 

(1) the naiTj^e of the estate or revenue -free property to wJwch the reference 


which can motel pro- 
OoIle^m^Bhall Itefer the matter, in dis-' 
the for '^^rminaim as hereinafter 

possession of any extent of interest in aeoord- 
not disputejdf^r'if.snch possession be proved to the 
jbhe Colleoto may register the said applicant’s 


applies, together with the numbers which it bears on the general 
register and (if an estate) on the revenue-roll of the district ; 

(2) the names of all the persons who now stand registered on the general 

register's proprietors, nianageiB, or mortgagees of* such estate or pro- 
perty, with the chai-acter and extent of the interest iif respect of which 
each stands registered ; . 

(3) the name of the applicant for registry ; 

^4) <«the character and extent of the interest in dispute ; 

{&) the circumstances of the case as*far as they are before the Collector, 
and tli|^ reasons which have led him to make the reference. « 


^ 59. On receipts of such reference the said principal civil court of the dis- 
irmt niay either proceed to determine the matter, or may transfer the matter fpr 
detemination to any other competent civil court in the district. The saikl prin- 
cipal civil court, or the court to which the maj^ter is* transferred, shall i^te the 
pities conoetei^^ andtgive notice of thqtime at which the matte/ will b^heard ; 

after e^imtion of the time so fixed, shall determine summarily the' right to 
pemesmon in respect of the mterest in dispute (subject to regular suit)^ ^nd shall 
pd'faietei accordingly. • 

1: . If it .shall appear to the Judge of thte Ckjurtbywhfeh the matter is heard, 
^ apprehm^W. of the misappi^pnation or waste of property, 
tbd sii^nte^ aait can be determined, s&oh Judge may 
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61. The said Court bw Bniij^oi^oh lordbr ^ 

tbe payment by the partiOe or thq^bost of ^ho fnqi^ify* ana-f^^eediBi^ ^ . /j % . ; 

Provided that, no costs ehall 'be'‘Be(5:)v&m^ie fro^ tbOyP^^^o^ OJi;a<^ 
the issue of notices citing the parties aufl^fixiag a datef'fdr’ 
the case. *' _ . ’ , f 

62. The summaijr desjisio]} df the Co&rt under section 59 shmf 
effect than that of sottfingjbhe actual possession ; Y^ut.for this purfK^iio 

^final, not subject to any appeal or order for review. “ ‘ ^ ' 

63. Tbc Court shall certiit/'to tho Collector its defem^ination as tjp 

of possession, and .the Collector* shall thereupon mali^ the necessary 0 Utries^^^ilit 0 /. v 
proper Registers. v * ; , 

64i. Pees at the following rates shall be levied^ by* the Collectqif on 
registry under this Act of any tiansferr- ' ^ 

(1) In the case of revenue*paying lands, one quarter or four antuis pet 

centum on the annual revenue payablekto Governmont fromihe extent 
of interest transferred ; • 

(2) in the case of revenue-free lands, two and a half per centum on the 
*.i, amount of the annual produce of the extent of interest transferred, 

such annual produce being the^hmouiit of the rents receivea and 
receivable on account of the year preceding the year in which the 
transfer may be registered j 

provided that no fCe for Ijhe registry of any one transfer shall exceed one 
hundred rupees. m 

Such fees shall bo levied from tbe pei*8on in whose favour the transfer is 


registered. 

All fees levied under this section shall bo carried *to the account of 


Government. 

66. Whoever, being requVed by this Act to apply for th# registration of 
his narae*aud the extent of his interest in any estate or peve<iuo-free property, 
voluntarily or negligently omits to make such application within the prescribed 
time, shall be liable to such fine as the Collector may think fit to impose, not 
exceeding one hundred rupees for sneh omission, an<f to such^uriher daily fine as 
the Oolleotor may think fit to impose, not exceeding fifty rupees^ for each day 
during which such person shall omit to apply for such registration after a date 
to be fixed by the Collector in a notice requiring such person to apply for 
registration. ^ , 

Such notice shall be served ii^the manner prescribed in section 56; and the 
date before whiclf such persop is required to apply for registmtiou shall not be . 
less than dhe month after service of such nfitice. • * 

66. The Collector may proceed- frbm time to time to leey any amount which 
has become due in respect of any apeh fiiie, notwithstanding that an appeal . 
against .the order imposing such fine may be ponding. 

Provided that whenever the jimount levied under any such order shall haVp, 
exceedod five hlfcadred rupees, ttie Collector shall report tha case specially to - 
Commi4io^i®P of the division, and no further levy iu respect of such 
tnade otfcrwiBe thau by authority of the said Commissioner* yf ; . 

67. ^Notwithstanding fiftiything contained iu section , 65, no, 

imp^d Collector under the said section on any person on the ^ 

auqh pi^rao«^P application for registration 

the Lieuteimnt-Goyerin^r y-!'; 
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o'r on the tliot Rnob person has foiled to apply for r^pstnSrion of his 

name witMn the tithe predcribed by siciion 42, 

BUGh person snail, at any time after the expiration of the tiine fixed or 
prescribed as aforesaid, of his own motion, and otherwise than after the issue of 
a requisition by the Collector in that beliaif;^ present such application as is requir- 
ed by tlUB Act for the registration of his name, and of the character and extent 
of his interest* 

68. Save as is provided in section 90 of the (7ode of Criminal Procedure, all 

the recorded proprietors and managers of an estate or revenue-free property 
shall be deemed to be jointly and severally^ liable for the discharge of any duties* 
ahd obligations which ai*e by any law for the time being in force imposed upon 
the proprietors of such estate, or property ; * 

and all persons who are required by this Act to apply for registration shall, 
from the date on which the obligation so to register is imposed on them respec- 
tively by this Act, be deemed to be Habib for the discharge of any duties and 
obligations which are by any such law as aforesaid imposed upon the proprietors 
of the estate or property in respect of which they are required to apply for regis- 
tration re^ectively. 

PART V. 

♦ Op the opening op sepauite accounts in respect op shares.* 

69. Notwithstanding anything contained in Act XI of 1859 {an Act to improve 
the law relating to sales of land^ ^c.), from the commencement of this Act no 
separate account shall be opened under the provisions of section 10 or of section 
11 of the said Act in respect of the share of any applicant under the said sections 
otherwise than for a share ' corresponding with the character and extent of 
interest in the estate in respect of which such applicant is recorded as proprietor 
0r manager, under '^is Act. 

70. When a proprietor of a Joint estate, who is recorded as proprietor of an 
undivided interest held in common tenancy in anj^ specihe portion of the land of 
the estate, but not extending over the whole estate, desires to pay separately the 
share of the Government revenue which is duo iu respect of such interest, he may 
submit to the Collector a written application to that effect. The application 
must contain a specification'' of the land in which ho holds such undivided 
ihlterest, and <9f the boundaries and extent thereof, together with a statement of 
ma amount of Government revenue heretoforetpaid on account of such undivided 
interest. On the ^receipt of this application the Collector shall cause it to be 
published in the manner prescribed for publication of notice in section 10 of 
Act XI 1869. 

In the event of no objection being urged by sny recorded co-sharer within 
mt weeks frenn the time of publicatibn, the Collector shall open a separate 
account with the apjjicant, and shall credit separately to his share all payments 
made by him on account of it. ' , 

The date on which the Collector records his sanction to the opening of a 
separate aebbpnt shall be held to be that from ^hichihe separate liabiliti|s of the 
shai^B'ttf appUca^ ® 

71; wctioa 12 of the said Act XI of 1869 shall apply to every appUeation 
made under lie last preceding section ; and the effect and consequences of open- 
ing a sbpajiatb acdount under the last preceding** section shall be such and the ; 
as are described in section 18 and in section J.4 of Act XI of 1859. 

■ 72. WhenevSr any share in respect of Which a separate account, has been ' 
by the Collector under section 10 or section 11 of the sdid AciXIol 
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1859, or under •section 70, shall* no longer corresplMid the character 
and extent of , interest hold in the estato*by any one proprietor pr manager, or 
jointly by two or more proprietors or managers, any proprietor or mani^fer whose 
name is borne on the general register under this Act as proprietor or manager of 
any interest in the share in respect of .which vsnch Beparn,te account isopen, may 
submit to the Collector a written application setting out the circumstanqps und^ 
which such share no longer corresponds with the extent of interest held in tho 
estate by any recorded proprietor or manager, or jointly by two or more recorded 
proprietors or managers, and specifying the manner in which such share has 
become broken np and distributed among the proprietors of the estate, and pray-^ 
ing that the separate account standing* open in respect of such shai^ shall be 
closed, and, if he so desire, pvaying that another separate account be opened in 
respect 6f any other share or shares which were wholly or partly included in the 
share iif respect of which the previous separate account was^pon. 

• e 

Illustration. 


In a certain estate separate accounts have been opened nnder section 10 of Act XI of 
IS'SO for the 4 annas share of A, and also for the 5 annas share of B, tho aocounis of the re- 
maining 7 annas share being kept jointly in tho nanyis df tho romaiiiing proprietors 0, D, 
and S. , 

In course of time X has* inherited A’s 4 annas share, and also O’s interest in the 7 annas 
share, wMioh amounted to 3 annas ; X has also acquired by purchase 2 annas out of B's 5 
ariTif^ fji aharo, so that the interests in the estate are iicm distributed as follows !“■ 

X ... — 9 annoa. 

B ... ... ... 3 ,/ 

DAE ... ... •«. ••• 4 „ 

X, if a recorded proprietor of the estate, may apply to the Collector to close tho separate 
account w-hich is open in respect of A’s 4 annas share, and also tho separate account which is 
open in respect of B’s 5 annas share, as neither of these shdres corresponds with the extent 
of interest hold by any one proprietor, or held jointly by two or more proprietors in tho estate ; 

and in tho same application X may apply for tho opening of a separate account in respect 
of the 9 annas share which he now holds. • „ . . * 

Any of tho other proprietors mi^ht also make a similar application. 

73. On receipt of such application tho Collector shall cause h copy of tho 

same to be published in the manner provided in section 10 of Act XI of 1859 ; 
and if within six weeks from the date of such publication no objection is made 
by any other recorded proprietor of the estate, tht^ collector shall clo^ the se* 
parate account which then stands open, a’nd shall open a separate account will^ j 
the applicant as required by him, under section 10, or section 11 df Act XI pi;: 
1859, or under section 70, as the case may be. , , i. i j . 

74. If any recorded proprietor of the estate, whether thef same be held in 
common tenancy or otherwise, object that the share in respect of ^^ich'^any. 
<>eeparate account is open as aforesaid has not boon broken up, and does still cor- 
respond with the •character »nd extent of interest held by any^one proprietor os 

manager, o? jointly by two or more proipnetors or managers, 

or object that tho apnlicant has no right tq^the share claiiifbd^ by him, or that 
interest in the estate is less or other than that claimed by 
or (when the application is in respect of a specific portion of the land ^of an. 
estate, 4^ in respect of an •undivided interest c^mon ^imn^in 

specific ] 
revenitafi 


•tiou ofSihe land of thi estate,) iofcject that the amount 6i On^rimcnt; 
ated by thb applicant to have been heretofore paid on Accotot’ of 
portion of land, or on account of tho applicant's uuAivided inter^t 


not the amount which has Been recognized by the other sharers as the "0joy^ 

the'^^^r shall refer the parties to the civil court, atid sl^U shsp^d . 
oAedihgs untinl^ 4^®3l^on at issue is judicially detemihed. " 

\ 97 
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PART VI. 

* 

Mi9QELLANS0VS. 

75. Tho Collector shall supiiy aii* eictract from any I’egister mentioned in 
this Act to any person who may apply for the same, subject to the payment of 
such fees for searching and cop^^ing as may be proscribed by the Board. 

76. If in any district any registef prescribe^! by this Act has nbt been pre- 
pared and kepd up in the vernaoulav language and c|iaracter of the district, tho 
Collector shall bo bound, together with any English extract which may ba 
furnished runder the last preceding section^^ to furnish a translation of the same 
in the vernacular lan^age <and written in the vernacular character of such dis- 
trict to any one who may demand such ti^auslation, and no further charge shall 
be made in respect of the furnishing of such translation than might have been 
charged in respect of tho English extract furnished under the said section. 

77. V^henever any change shall be mettle by order of competent authority 
in the names of the recorded proprietors or managers of any estate or rovenife- 
Iree property, or in the chai'acter or extent of the interest of any such proprietor 
or manager as entered in any register mentioned in this ^ct, so soon as the order 
under which such change in the entry may have been made shall have been, confirm- 
ed on appeal, or so soon as the period for presenting an appeal against such order 
shall have expired without the presentation of an appeal, the Collector shall 
cause a notice of sttch change to bo posted up at his ofiice, at the office of every 
sub-divisional officer within whose jurisdiction any lands of the estate or revenue- 
free property concerned are situated, and at such places as he may think fit on 
the estate or pi'operty ; and every such notice shall set out the name of every 
proprietor and manager of tho estate or revenue-free property concerned, and tho 
character and extent of the interest of every such proprietor and manager as it 
stands recorded oif the general register on the date of the issue of the notice. 

78. No person shall be bound to pay rent tp any person claiming such rent 
as proprietor,^ or manager, of an estate or revenue-free property in respect of 
which he is required by this Act to cause his name to be registered, or as mort- 

S igee, unless the name of such claimant shall have been registered under this 

ahd^no persou being liable to pay rent to two or more such proprietors, 
i^nauagers, dr mortgagees bolding in common tenancy, shall be bound to pay to 
any oue such proprietor, manager, or mortgagee more than the amount which 
bears, the same proportion to the whole of such rent as the extent of the interest 
in resp^ of which such proprietor, manager, mortgagee is rtgisiered bears to 
tlie Entire estate or revenue-free property. 

■ IThe receipt of any proprietor, nxanager, oc mcfri^gs^goe* whose name and 

latent ox whdse interest is registered^nndor this Act, shall afford full indem- 
to anyper^on paying rent to suph proprietor, pianager, or mortgagee. 

, 80, Whenever any sum of money shall be payable by the OoUectqr to the 
pt^^etors of anjr estate or revenue-free property Jointly (otherwise than under 
Acquisitioti Act, 1870), tho Oollectorju^ my to ^y one or moxeredor^- 
^ lirqi^l^ors br managers thereof respectively &ch portion of the said* sum as 
||bi|4^poHicmat^ the interest ini^spect of whioh)each sudh 

OEP manager is ^registered, and the reoeipt^cf each such prcjprietor pr 
manii^ s]^ aKbrd full indemnity to the CoUecior m respect of any sum so 
paid. ' . * 'V ; _ - ' ' , \ ' ' ’ " ^ 

81. /^Kcthipg.eontaiued in the three last ;^reoediug seotions: shall htld tO 
'equations' of .any^^writteu-eoutradt, dr td^preveuf ahy'|wii^,', ^ 
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dooming himself Entitled to any sunf of money from recovering such sura by duo 
process of lavr from any other person who has received the same. 

^^2. Every amount which may become due to the Collector under the pro- 
visions of this Act in respect of any expenses incurred, of any fees payable, of 
any notices served, of any costs payable by any party, or of any fines imposed^ 
shall be deemed to be a demand under section 1 of Bengal Act VII of 1868 (an, 
Act to malce fuT^ther provision for the recovery of arrears o/ land revenue .aM jfMlw 
demands recoverable as arrears of land reveme)^ and shall be leviable as such. 

83. The Collector may by%i notice require the proprietor or jpanager of any 
^estate or revenue-free projfei ty to name such estate or property by a distinctive 
name, ^d in case of failure of sucb proprietor or manager to comply with the 
requisition within the time fi\ed by the Collector, may name sucH estate or 
property. , 

84#f The Collector may, by a special or a general order, delegate to any 
Assistant Collector, Deputy Collector, or Bub- Deputy Collector, the poHormance 
of any duty, and the exercise of any function, which the Collector is x’equired or 
empowered to perform or exercise under this Act, except in respect otf appeals ; 

And any Assistant, Deputy, or Sub-Deputy Collector to wlioin any duty or 
function is so delegated may exorcise all the powers of a Collector under this Act, 
except in respect of appbals. 

85.* Every order passed under this .^ct by any revenue officer below the 
rank of the Collector of the district (not being an officer specially vested with 
appellate powers as hereinafter mentioned) shall be appealable to the Collector of 
the district, or to any officer who may have been specially vested by the Govern- 
ment with special appellate powers in this behalf, 

and there shall be no further appeal from any order so passed in appeal cop- 
firming the order appealed against, 

but an appeal shall lie to the Commissioner of the division against every 
order so passed in appeal which modifies or reverses the ordej* appealed against. 

Eve^ order passed by the Collector of the 'district, or by any officer specially 
vested with appellate powers as*afore.said, being passed othorwise»than on appeal 
from the order of another officer, shall be appealable to the Commissioner of the 
division. * 

Every appeal to the Collector shall be presented within fifteen days of the 
date of the order aj^ealed against ; • * # 

and every appeal to the Commissioner shall be presented tobthe Commisn 
sioner, or to the Collector for transmission to the Commissioner, within thirty 
days of the order appealed against ; 

and every appeal presented after the lapse of the time fixed by this section, 
may be summarfly rejected, unless efficient cause shall bo shown to ther satisfac- 
tion of the appellate authqrity for admitting the appeal after the lap^ of 
such time.* • # f ^ 

Every order passed hj any officer subordinate to a Commissioner shall ^ 
subject at any time to tevisioif and modification by such Commissioner ; 

and every order passed by any such officer or by such Commissioner shall be, 
subject At any time to revisk>n and modification by the Board. , ; ; 

86Q In co!B|>uting the period of limitation prescribed ior aniappeat tba 
on whici the order cpmplained of was made, and the time requisite 
a oopv ol the same, shall be excluded, )' 

§7. f.The Lieutenant-Gotemor may from time to time vest any 
than the Sbllector of the district with special appellate poweirs nnaei* 
and evety^^cer so vested shall be competent to’ hear and^.deoi^.any^)^^ 
yb%[h of the district is. oomiaeteat hear and dedde 

;lhisAor:::”'> 
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88. Within four months of the date on "which this Act domes into force, 
the Board shall make ^neral rules consistent with this Act to regulate — 

the form in which registers under this Act are to be kept ; 
the procedure as to the presentation, admission, and verification of appli- 
cations for registration jinde^ ^Part IV, and as to inquiries under 
section 52, * 

and generally for the purposes of this Act. 

The Board may from time to iime’*bancel or idter any such rules. 

89. Nothing contained in this Act, and noming done in accordance with 
this Act, shall be deemed to 

(a) preclude any person from brining a regular suit for possession of, 
' or for a declaration of Tight to, any<^immoveable property to which 

ho may deem himself entitled ? ^ 

(b) render t{ie entry of any land in the registers under this Act as 

revenue-free an admissioif on the part of Government of the right 
of the person in whose name such land may bo entered, or an 
“ admission of the validity of the^title under which the said land is 
‘ held rovonue-freet^ 

(c) affect the rights of the Government or of any person in respect of 

any immoveable property or of any interest, except as ot^herwise 
expressly provided he?’ein. 

SCHEDULE OF BJiiBULATIONS REPEALED. 

See Section 2. 


Kmuber and year. 


Subject or abbreviated 
title. 


Extent of repeal. 


XIX of 1798 


Non-badshahi 

grants. 


lakhiraj 


Sections 21, 22, 29 to 3d ; soctiims 36 to 
41 ; BO niuoh of soRiir)n8 42 and 43 as have 
not been repealed j sections 44 to 46, all 
mclusivo. 


XXXVll of 1793 


rBadshahi lakhiraj grantl. 


Sections 16 to 18, 24^ 20 to 29, 31 to 33, 35, 
36, so much of seetiou 37 as has not been 
repealed, section 38, so much of section 
39 as has not boon repealed, sections 40 
to 41, all inclusive. 


XLVIII V 1798 

LVm of J796 


A Begulation for forming much as has not been repealed, 

a quliKpieiinial register, ^ 

Ac. 

Granting to ilie Collec- So much as has trot been repealed, 
tors a commission on the ^ 
jumma of certain lauds. 


, XV of 1797^ ... Levying fees, Ac. 
VIU of 1800 ... Pergannoh register 
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ACT No. Vin OJ- 1876, B. 0. 

Passed by the Libdtbnant-Goybbnob of Bengal in Council. 

(deceived the assent of the Lieutenant Governor on the 2^h August 1876, and of 
the Qoverhor-‘Qeneral hn the September 1876.) ^ 

An Act to mahe better provision for the partition of estates* 

Whereas ifc is expedient to consolidate and amend the la# relating to the 
• partition of estates ; It is enacted as follows : — 

* ^RT i. 

Peelimikabt. 

• * 

1. This Act may be called thet^ Estates* Partition Act, 1876,*' 

It extends to the territories fpr the time being under tho administration of 
the Lieutenant-Governor of Bengal ; * • 

And it shall come into foi'co from the ditto on which it may bo published in 
the Calcutta Gazette VI th the assent of the Governor- General, which date is 
herein&fftor referred to as the commencement of this Act. 

2. On the commencement of this Act, Ae Regulations and Acts specified in 
the schednle hereto annexed, to the extent mentioned in the third col amn thereof, 
shall ceaso to have effect in tho territories subject to the Lieutenant-Governor of 
Bengal, save so far as they repeal or modify any other Regulations or Acts, and 
save so far as regards the partition of any estate which shall be ponding at the 
time of the said commencemont, 

Tho partition of any estate which shall be pending at tho time of, the com- 
mencement of this Act shall (except as pi'ovided in the next succeeding section) 
proceed and he completed in the same manner as^ this Act had not been passed. 

3. The provisions of this*Aot, so far as they relate to the continuation of a 
partition from the point whicji it has reached, or to the staying of the partition 
of an estate, or to striking a partition case off’ the file, may be applied, at the 
discretion of the Collector, in all cases of paitition of estates pending at the 
time of the commencement of this Act ; providetl that, jpeforo applying such 
provisions to the continuation of a partition, the Collector give dueeQOtice* in each 
case to the parties concerned that such provisions will be applied. 

4. In this Act— unless there be something repugnant in the subject or 
context— ^ 

(i) ** Amm ’* means a persoi^who is appointed by the Collector1)r Deputy 
Collector to make any mejisurement, survey, or local inquiry, or to prepare tlid 
papers shewing the result of any measnrez^ent, survey, or hoA inquiry. 

(ii) ** Applicant *’ means any peilon who has applied ho the Qellector under f ^ 

the provisions of thfh Act for theb separation from the parent estate of lands 
representing his interest in such parent estate, and for the assignment to him of ; 
such l^ads as a separate esthte ]ij|ble for a demand of land revenue distinct, from : ■ 
that fotiwhich the parent estalne is liable • • ; . 

(ii» Assets, of land ’* include the rental of the land with resphet tc V* ! 
the Cxnession is used, and all profits derived by the proprietors out of such Isiu^'v / 
of pasturage, foi^sts-rights, fisheries, aud all other legitl sourti^B: , . : 

fivA; Assets of an es tate’^ mean the assets of all laud included in at#^atalu 

(y) '^Board ** means the Board of Revenue for the provinces for/th^r 
;be,ii](g siihjeqtto the Bieuteuant-Governpr of Bengal, • * 
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(n) “ Chapter ” means a chapter of this Act. *• 

(vii) “ Deputy Collector ” includes any Assistant Gclleotor, Deputy 
Collector, or Sub- Deputy Collector whom the Collector may appoint (as he is 
hereby empowered to do) to effect a partition and allotment of assessment under 
this Act, or to conduct any of the proceedings connected with such partition and 
allotment. 

(viii) Estate” means all lands which are borne on the revenue-roll of a 
Collector as liable for the payment of one and the same demand pf land revenue. 

(ix) ‘‘ Jo,int undivided estate ” means all lands which are borne on the 
revenue-roll of a Collector as liable for the payment of one and the same de- ^ 
maud of land revenue, and of which two or more persons are proprietors. 

(x) ‘‘^Land ” does not include the houses an^ buildings standing thereon. 

(xi) “ Lieutenant-Governor ” means ^he Lieutenant-Governor of ^Bengal 

for the time being, or the person acting iu that capacity. * 

(xii) “ Parent estate ’* means any estate for the partition of which pro- 
ceedings may be in progress under this Act, or of which the partition may have 
been effected under this Act. 


(xiii) “Proprietor” includes every person who is in possession of any 
estate under partition, or of any poi-tion of such estate, or of any interest in such 
estate, or in any part of such estate as owner thereof, whether such person be or 
be not a recorded proprietor of the pstate. * 

(xiv) “ Recorded proprietor ” means a person whose name is registered on 
the Collector's general register of revenue-paying lands as proprietor of an 
estate^ or of any share or interest therein. 

(xv) “ Section ” moans a section of this Act, 

(xvi) “ Separate e.state ” means any distinct estate which may be formed 
by the partition of a parent estate under this Act, or for the formation of which 
proceedings may be in progress under this Act. 

(xvii) “ The Collector ” means the Collector of the district on the revenue- 
roll of which the estate under paAition, or which it is proposed to bring under 
partition, is boime, and includes any officer whom*thc Board may generally vest 
(as it is hereby empowered to do) with the powers of a Collector under this Act, 
and to whom the Collector of tlie district has, with the sanction of the Commis- 
sioner, delegated (as be is hereby empowered to do) any of his duties and 
functions in respect of the partition of any estate ; and any officer whom the 
Board may especially vest (as it is hereby empowered to do) with the powers of 
a Collector for the put^poses of any partition under this Act. 

(xviii) “ Thu Commissioner ” moans the Commissioner of Revenue to whom 
the Collector engaged in making the partition is subordinate. 

5. All partitions of estates which shall be ordered to bo "made after the 

eammencemeut of this Act, shall be made under tbq provisions ef this Act, and 
no such partition made otherwise than under this Act shall relieve any lands 
from liability to Government for the total demand of laud revenue assessed upon 
the estate of which they form a part. • 

6. The amount of land revenue assessed on each separate estate shall bear 


the same proportion to the whole amount of land revenue for which th| parent 
estate was iiablu as ilie assets of such s^arate estate bear to the whpl^ assets 
of the parent estate. . , 

7. Except as hereinafter otherwise expressly providedf the evereie of the 
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aixd if any Ifcid is not let, but is held and occapied directly by the proprie- 
tors, or any of them, the annual rent fot* which such land mi^ht reasonably 
expected to let shall be deemed to be the rental of such land. 

JSxce^Hon 1.— If the rent payable by the cultivating raiyats on account ot 
any land shall have been determined by iny conrt of competent jurisdiction, or 
shall have been altered vv;ith the consent of the said raiyats at any tiw during 
the said three years, the amount so determined, or the amount to which the rent 
may have been so altered, may, .if the Collector think proper, be deemed to be the 
rental of the land. ^ 

, JSxception 2,-*If any land is held on a permanent tenure which was created 
by all the proprietors of the estate, ^d which by any law for the ti^e being in 
force is jprotected against the purcliaser at a Sale fa« arrears of revenue, the rent 
payable by the holder of such tenure lhall be deemed to bo the rental of such 

Exception 3. — If any land is helS on*a tenure which, although not protected 
as aforesaid, is admitted by all the recorded proprietors of the estate^ to bo a per- 
manent tenure created by all the proprietors of the estate, subject *only to the 
payment of an amount of rent fixed in perpeti^ity,* and of such jaturo that the 
rent thereof is not liablQ to be enhanced under any circumstances by the proprie- 
tors of the said estate, or any person deriving his title from such proprietors, the 
rent payable by the holder of such tenure { blether he be known as talukdar, 
patnidar, mukarraridar, or by any other designation) shall be deemed to be the 
rental of such land. 

Exception 4. — If any land be unoccupied, such amount as the Collector may 
determine, with reference to all the oircumstances of the case, shall bo deemed to 
be the rental of such land. 

. PART 11. . 

Of thb right to claim •partition. * 


8. Except as hereinafter otherwise provided, every rocordeif proprietor of a 
joint-undivided estate, who is in actual possession of the interest in respect of 
which be is so recorded, is entitled to claim a partition of tlie said estate, and the 
separation therefrom and assignment to him as a separate estate of lands repre- 
senting the interest of which he is in siich possession ; provudod that, and as far 


only as such partition, separation, and assignment can be made in accordance with 
the provisions of this Act. * 

Any two or more such recorded proprietors may claim that lands i^present* 
ing the interest^of all such claimants may be formed into one separate estate, to 
be held by them as a joint uudividlcd estate ; and every provision oi this Act 
which applies to* an applicant for parti^on shall apply to any ^ two or more 
persons making such joint claim. ^ • 

9. (a) If the interest of any recorded proprietor who ^s entitled to 

partition as aforesaid is an undivided %hare in an estate held in common tenancy^ 
such per^n shall he entitled^ to have assigned to him as his separate estate lanoB^ , 
of which |he assets shall beat the same proportion to the assets of the pai^^t 
eatate as mis undivided share ia*the parent estate bears to tile entire parent 
,(&) M the mterost of such recorded proprietor U tlie propaotary 
; certain woifio monssahs or lands forming part of the parent estate, 

' Isevpmlty, he shall W entitled to hove assigned .to 
^eWdii^sabs or lands., _ . ' _ 



p of^'SUch xecoyfied^ proprietor^plus 
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parent estate, bat not extending over the whole area of the pareht estate, he shall 

entitled to have assigned to him as^ his separate estate lands situated within 
such specific mouzahs or tracts, of which the assets shall bear the same propor- 
tion to the assets of such specihc mouzahs or tracts as his undivided share in 
such specific mouzahs or tracts bealrs to the entire mouzahs or tracts; 

Provided that, if the interest of such recorded proprietor consists of such 
undivided share in more than one mouzah or tract, he shall not be entitled to 
have lands assigned to him in every such mouzah ./)r tract, but the Collector may 
assign to him a^his separate estate lands situated in auy one or more of the said 
mouzahs or tracts, provided that the assets of such lands are in proportion to the 
aggregate cf the interests Which he holds in all such mouzahs or tracts. 

(d) If such recorded proprietor holds in the parent estate more than one of 
the kinds of interest specined in this section, lands shall be assigned to Jiim as 
far as possible in accordance with the principles above laid down. 

10. Notwithstanding anything hereiulx>fore contained, no person having a * 
proprietary interest in an estate for the term of his life only shall be deemed to 
be a perso;^ entitled to claim partition under inis Act. 

I.Ij.Il.9Cat.<244; C. L.B. 10$. . 

11. No application for tbe partition of a permanently-settled estate shall be 
admitted, and it the application sha|l have been admitted, no partition bhail be 
carried out in accordance with such application, if the separate estate of any of 
the proprietors would be liable for an annual amount of land revenue not exceed- 
ing one rupee, until the proprietor of such separate estate agrees to redeem the 
amount of revenue for which his estate would be liable, by payment of such sum 
as the Lieutenant-Governor may hx with reference to the circumstances of such 
estate. 

12. Whenever a division of the lands of any estate lias been made by 
private aiTangemei?t of the proprietors thereof, and in accordance with such 
arrangement each proprietor is in possession of separate lands held in severalty 
representing hU interest in the estate, no such estate shall be brought under 
partition, and no partition of such estate shall be made under this Act oihorwise 
than on a joint petition.' presented under section 101 or section 105 by all the 
proprietors thereof, unless such partition shall have been ordered to be made 
by a civil court. 

L L. Il.7 0ia.,lB3 j 2C. L. R. 134. 

13. The Collector may refuse to admit an application for the formation of 
lands held in severalty into a separate estate ; if in consequence of such lands 
being intermingled with those hold by other proprietors, the reault of the parti- 
tion would be to form out of a compact estate one or more estates consisting of 
Scattered parcels of land in such a way as, in the opinion of the Collector, to 
endanger the safeiy of the land revenue, ^d the Collector may at any lime refuse 
to proceed with a partition which would have such a result. 

But a partition may be allowed in such a case if the recorded proprietors 
shall agree to such a distribution of land as shall make the estates formed by the 
partition reasonably compact. o - % 

NotMofif f section shall be understood to prohibit “the partition into 
Jteparate estates of a parent estate which before such partition is riot compact 
and consists only of scattered parcels of land. ^ 

14. No proprietor who has alienated any poHion of his interest in dn estatoi 
f . 0 (r in any epeciftc latids of an estate, by private contract, with the condition thi^t the 

' \#ans£^^ sl^ll be liable in respect of the interest acquired by him to psjy a specie 
' ^ Ifai0i3$dt 0 VM specii^ share of the land revenue for which tlm e();tate is liable 
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(sticli amoant oif share being other^han the proportionate, amounb or the propor- 
tionate share for which such transferred in^rest if formed into a separate estate 
would be liable under the provision of section 6) ; 

and no proprietor who has derived his title from any proprietor who has 
made any alienation as aforesaid, • * « 

shall be entitled to claim a separation under this Act of the interest which 
bo continues to hold in the estate ; 

and no such transferee ^ aforesaicf, and no person deriving his title from 
such transferee, shall be entitled to claim a separation of the inhorest which htvs 
, been so acquired ; 

Provided that a separation of sucl! interests may bO made, if the parties con- 
cerned agree to w%ive the conditions of the OontraeJ; as regards the proportion of 
re von for which the transferor and^transfereo or their representatives respec- 
tivaly Sre liable, and to hold the estates which may be allotted to them respec- 
tively by the partition, subject to th5 payment of such amount of laud revenue 
as may be assessed upon them respectively by the revenue authorities under 
this Act, % * 

15. Notwithstanding that a parent estate may have been declared to be 

under partition as provided in section 31, any* arrears of revenue accruing due on 
such estate before the date specified in the notice issued under section 123 
may be realised by sale of the parent estate as if such estate had not been 
declared to 1)6 under partition ; and if such sale takes place, the partition pro- 
ceedings shall cease from the date thereof. * 

16. Nothing contained in the last preceding section shall be deemed to 

affect the provisions of sections 10, 11, 12, 13, or 14 of Act XI of 1859 {a7hAot to 
improve the lato relating to sales of lands for arreai's of revenue), or any provisions 
of any similar law for tho lime being in force in respect to the opening of sepai-ate 
accounts for different shares in an estate, and the protection afforded to such 
shares thereby. • • 

Provided that, if any sharq in any estate is sold for its own arrears of revenue 
while such estate is under partition in accordance with the provisTons of this Act, 
such share shall be sohi subject to the partition pcocoedings, which shall proceed 
as if no such sale ha<l taken place ; and the i)iirclias 0 ? of the share sold may, 
from the date of such sale, exercise all tho rights which the proprietor whose share 
he lias purchsissd might have exercised,* and shall be subject to all the liabilities 
to which such proprietor would have been subject in respect <f£ the partition 
proceedings. 

PART III. 

• • 

Of thb applicatjon for the PAirrf^roN; the admission of an estate to parti- 
tion AND THE DISCONTfNUANCE OF TUB PARTITION PROCEEDINGS AFTER SUCH 

ADMISSION. , • ^ 

17. All applications for partitien shall be made to the Collector of the dis- 

trict Qih the revenue-roll of which the^ estate is borr.e, and shall be made in 
person^ er by duly authorised agent, on paper bea^ng such stamp as may h® 
quiredihj any for the time* being in^forco. • • 

18. t The application shall be signed by the applicant, and shalF supply th^ ! 
followiu^uformatiou in regard to the parent estate, far as the paartiouls^ 
Jcuown'v the applicant or cah be ascertained by him : — 

(а) .name of the estate; ' > . , . » > 

(б) /||.U!mber under which the estate is hoiM on the revenuerro^^A i^^ 

revenue* A^and for which it is liable ; • , ’ 
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((^) number titidejt* which the eitate k‘ bottie on the Odlle^ior'e genetAl 
i*eg5Btier of reveime*|)ftying lands ; * 

(d) name and address of every proprietor, whether recorded or unrecorded ; 
(ey the ehamcter and extent of the interest of whieh each proprietor is in 
possession; ^ ^ 

(f) ^ a specification of any lands hel^ all or any of the proprietors of the 
parent estate in common with all or an^ of the proprietors of other ©states, and of 
the rights of such proprietors respectively in sncl^ lands* 

ly, Subject to the provisions of section 61, overy^application shall, if possi- 
ble, be accompanied by a copy of the rent-roll of the estate, by a statement of the* . 
rents collected from such estate on behdif of the applicant during each of the 
three years immediately preceding stibh application, and by copies of any njeasnre* 
ment papers of the estate which the applicaKkt may have in his possession,. 

The said rent-roll, statement and measurement papers shall be attested bytihe 
patwaris of the villages, if any, and evely such application, rent-roll, and state- 
ment shall be pr^ented, subscribed, and veri^d as provided in. section 52. 

If the applicant is unable to produce m rent-roll or statement as above 
required, fi^e shall state the reason of such inability and the name and address of 
the person who has in his possession the information necessary for tlie prepara- 
iion of such rent-roll and statement, and the Collector may, if he shall tl^nk fit, 
require such person to produce sueb rent-roll and statement. 

20. If the application does not fulfil the requirements of the three laet 
preceding sections, the Collector may reject such application or may order i£ to 
be amended. 

21. If in the opinion of the Collector the application fulfils the said require- 
ments, and there appears to be no objection to making the partition, the 
Collector shall publish a notification of the application in the manner prescribed 
in section 134, and shall also cause copies thereof to be posted up at the 
Court of the Judge of the district, at the court of every Munsif and sub-divi* 
eional officer witliin whose jurisdiction, and at eyery police station within the 
jurisdiction of' which any lands appertaining to the estate are known to be 
situated, and shairinvite any person claiming any proprietory right in the estate, 
who may object to the partition, to state his objection either in person, or by 
duly authorised agent, on a day to be specified in the notification, not being less 
than thirty or more othan sixty days from the date of the «pablioation of the 
notification oft the estate. 

^ 22. Notice of the application shall also be served m the manner prescribed 
by section 135 on* such of the recorded proprietors of the estate as shall 
not have joined in the application, and on any other proprietor ^who may have 
been named in the application. , « 

23. If apy Direction be made to^ the partition* by any person f^aiming a 
, proprietary right as aforesaid on or before^ the day specified in the notification 
published under sectibn 21, or at any^Bubsequent' time if it phall seem fit to the 
^Hector to admit such objeotiem, and the 'Xlollector, on consideration of such 
^l^eotion, shall be of opinion that thereris good and sufficient reason for rejecting 
th^ application, he may reject the same, and in<that case shall record the grounds 
.such rejectioit# ** * * » 

; ' It the objection raises any question of the extent of interest, jr right 
if between efiy applicant and any other per^n claiming to be a proprietor 
< of tbs parent estate, and if it shair appear to the Collector that such .^ueetion 
. lumnot ;b^ aliha^ determined by a Court of competent jfiri^lqiion, the 
hdi4'‘Sttch irkquky''iss hd 'lUay •‘deem necessary into the jsjijeotioui 
the appl^eani is in 'pCsSessfon of 'the 
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ft» thef of whicblicr has supplied, msi.y, insiieaid of injecting tho 

ilpplication as provided in the last preceding section^ 

(а) direct that the partition proceedings shall proceed for the pnrpose ol 
forming and assigning to the applicant a sepamte estate in acoordanoe with the 
eitent of interest claimed by liim in the parent estate ; or 

(б) direct that such prooeedingh be^ postponed for fonr months. , 

25. At the expiration of the said four months, the Collector shall reshme 
the proceedings, nnless the pera^n who hiSb made the objection, or some other 
person, shall have obtained ah order from a civil court dire^ing that snOll 
^proceedings be stayed, or snail be able to show that a suit has been instituted 
before such court to try some question,* of such nature* that the Collector shall 
think fit to stay the proceedings until the question sliall have been finally decided^ 
or until^he proceedings in such oourt^in respect thereof shall have terminated, 

26. No suit instituted in a civil court by auy person* claiming any right 
or title in the parent estate, after the* lapefe of four months from the issue of ail 
order of the Collector under clauses (a) and (&)‘ of section 24, or after the lapse 
of four months from the issue of \n order of tlie Collector undef section 
declaring tSie estate to be under partition, shalj avail to stay or afteef the pro^ 
gress of any proceedings which shall have been taken under this Act for the 
partition of an estate ; and all rights which may bo conferred on any person by 
the final decree in such suit shall be subject ie such proceedings in the manner 
hereinafter provided. 

3 G. L. fi. 453. 

27. Every decree passed in such suit alter the parent estate shall have 

been declared to be under partitiou as provided in section 31, but before the date 
specified in the notice under section 123, shall be made in recognition of 
the proceedings then in progress under this Act for the partition of such parent 
estate, and slmll be framed in such manner tlin,t the provisions of such decree 
may be applied to, and may be parried out in refci^enco to, the s<jparEite estates 
which the Collector in his proceeding under section 31 shall have* ordered to be 
formed out of the parent estate ; , » 

and if the effect of any such decree be to declare any person or body of 
persons entitled to any extent of interest in such ]jar|;nt estate in excess of the 
extent of interest wjiich the Collector imthe said proceeding, has declared, to be 
held by such person or body of persons, such decree shall specify, iseparately in 
respect of every proprietor or body* of proprietors of whose interests the Collec- 
tor has separately specified the extent in the said proceeding, the proportion of such 
excess which suqli person or body of persons is entitled to recover from every 
such proprietor or body of proprietpfs ; * 

and every pfirson or body of persons^ so declared entitled to recover any 
extent of ifiterest from any such proprietor or body of proprieitois f^iall, for the' 
purposes of the partition proceedmgs, he deepied to have che^ same rights, and to 
be subject to the same liabilities, as a*per8on who has acquired such extent of 
interest from such proprietor or body of proprietors by private purchase after 
the estate* was brought undeV partition under sectidh 31, and on the date 64 ; 
which tie /decree Vas passed ; * • • • , ' 

and s^k person or body of persons may apply, as in this Act ; 

the Btl|i|MWon and asri^ repreB6n1^n){;^l64 . 

eit6ht o&fcereat so acquired*; - v ' ' 

and application shall be dealt with as provided in section 3!$.' : ' 

^ery decree passed after thedate specified in. the n^ioe nnd^ .se^xi 
ih afp tv'hich Was instituted ai mi^tioned in 6^ 
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made in recognition of the partition proceedings, and shall bc^ framed in sach 
manner as to give effect to such division of the parent estate into separate estates 
as shall have been made by the Collector, and not to disturb such division ; and 
if the effect of any such decree shall be to declare any person or body of persona 
to have been entitled to any extent of interest in the parent estate vin excess of 
the extent of interest which is represented* by the separate estate assigned to 
Such person or body of persons by the* Collector in the partition proceedings, 
such decree shall specify, separately iif respect of the proprietor or joint* proprie- 
tors of every s^arate estate formed by the partition, the proportion of such 
excess of interest which such person or body of persons is entitled to recover, 
from such jproprietor or joint proprietors ; eveyy person or body of persons 
80 declared entitled to recover any extent of interest from the proprietor or joint 
proprietors of a separate estate shall be entitled to recover such extent oflnterest 
out of the separate estate which lias been assigned to such proprietor dr joint 
proprietors, and out of such separate estate duly ; 

and every such decree as aforesaid shall* be executed by placing the person 
or persons sd declared entitled to recover in the position of a recorded joint pro- 
prietor or '^recorded joint propsictors of such separate estate, holding the same 
as a joint undivided estate in common tenancy with the proprietor or joint 
proprietors to whom such separate estate was assigned by the Collector in the 
partition proceedings, the extent of vthe interest of the joint proprietors ”resp6c- 
rively in such estate being such as is declared in the aforesaid decree. 

29. Subject to the provisions of section 11, a civil court may at any time 
direct the Collector to assign to any person lands representing a specified interest 
iu any estate, or in any specified village or tract of land in an estate, to bo held 
by such person as a separate estate, or to divide off from any estate any specified 
villages or lands, and to assign them to any person to be held as a separate estate, 
provided that an application for such partition and separation shall be presented 
by such person as required by seqjtions 17, 18, and 19 ; but no civil court shall in 
any case specify the amount of revenue for whijesh any separate estate which it 
may direct to be formed under the provisions of this section shall be liable. 

I. L. E. 8 Cal. 649 ; 20*W. R. 182 j 4 C. L. R. 38 , 2 C. L. R. 134. 

30. The Collector shall assess the land revenue on every such separate 
estate in accordance %ith the provisions of this Act, and no civil court shall direct 
the Goflecfcor*to carry out a partition otherwise than in accordance with the provi- 
sions of this Act. 

31. If no objection bo made within the time allowed under section 21 to 
m application for partition, or when all objections have been dis{) 0 Bed of, and if 
the Collector has no reason to believe that dihy obstacle exists to bis making the 
partition as «appli^ed for, be shall direct that th^ application be admitted, and 
record a proceeding declaring the estate t» be under partition, for the purpose of 
forming and assigning to the applicant a separate estate. 

In such probeeding the Collector shall declare the extent of interest in the 
parout estate which he finda to he held*by the applicant or joint applicants ; 

^ and, if more than one separate ^plicaftou for separation sliall h^e been 
made and lyinkit^d, t£e extent of interest which he finds to be he|d by every 
separate applicant or body of joint applicants respectively ; * / ’ 

and mso the extent of interest which remains ^ any recorded projprj^ 
to any number of recorded proprietors who are not applicants j en^ 

and shall order that lands proportionate to the interest so 
held by e^h ajppUoant, or body oi joint applicants respectively, sliall ^woording 
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into a separate %atate» to be assigned to such applicant or bod^ of joint 
applicants ; • ' 

and that lands proportionate to tbe interest so declared to remain to the 
recorded proprietor, or the number of recorded proprietors who are not applicants, 
shall be left lorming a separate estate. • * • 

32. If at any time after the Colteotor has made an order for partitiqn under 

the last preceding section, any recorded proprietor in the estate, other than the 
original applicant, shall apply igr the sepamtion of his share, the Collector may 
either order that the proceedings for effecting such separation sMl be carried on 
aimnltaneonsly with those for separating the share of the original applicant, or, 
if ho consider that such a coarse would* entail delay iU the complet|pn of the 
original^rocoedings, he may order that no action shajl be taken on such subsequent 
application until after the proceediitgs for the separation of tho original appli- 
cant's sEare shall have been completed. • 

In the latter case all or any of tffe refit-rolls,^ measurements, and other papers 
which were used in the separation of*the original applicant’s share, may be used, 
as hir as they are applicable, in ikxQ partition for which subsequent application 
has been nlade. ^ • * 

33. The Collector, may refer any application for partition fo a Deputy Col- 

lector for tho purpose of making ^^y enquiries and doing anything required by 
this Part ; provided that every order — t 

(a) rejecting an application under section 23 ; 

(b) directing, under section 24, that the partition shall proceed, or shall bo 
postponed ; 

(c) directing, under section 31, that an application for partition be admit- 
ted, and declaring an estate to be under ]mrtitiou ; 

(d) made under the first danse of the last preceding section ; 

(e) , appointing a Deputy Collector under tho next succeeding section to 

carry out tJie partition ; • » 

shall bo passed by the Collgctor and not by any Deputy Collector. 

34. As soon as the Collector has declared an estate to be uriTlor partition as 
provided in section 31, he may appoint a Deputy Collector to edrry out tho parti- 
tion, and all or any of the proceedings necessary thereto, ' 

35. If at any time after an order shall have bc^u passed for making a parti- 

tion, all the recorded proprietors of the Estate shall present ap petition to tho effect 
that they do not wish the partition to proceed, the Collector may, •on the report 
of the Deputy Collector or otlierwise, strike the partition case off the file, on 
payment by the proprietors of all costs and expenses incurrod in and about such 
partition ; and any such costs and expensos«w)nch shall not already ^lave been 
levied as provided in section 39 or section 40, shall bo levied in proportion to the 
shares of the reaphetive proprietors. _ , 

36. It at any time after an order |iball have been passed for making a parti- 
tion, it shall appear frpm infornfation which was not beford the Collector at'the 
time thq partition was ordered or otliterwise, that any sufficient reason exists why 
the partition should not be proceeded witli^ the Commissioner may, on the report 
of the Cijlcotor or otherwise, after issuing a notice calling on the persons 
ested tASQOw caitee why the pifttition should not be struck off tho file, and afte^ 
oonsiderinJ mny objections which may be made, order the partition case j^ be 

o|^he file $ and in such case any costs and« expenses of the 
bMis already haveljeen levied as provided in section 39 or section 

^^^^evied in proportion to the shares of the respective proprietctfs. 

whiefi 
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PART IV. 

Of Establishments for effecting Partitions and of this Cost thereof. 


37^ For the purposes of tbp Aci^, ^bia Deputy CoUeotor may;:, with the 
proFal ^ the ColkcLor, aud aubject to auy ' rules made in that behalf by the 
!|k>ard, appoint such establishments as lAay be required for making the measure* 
lUent and survey of lands for ascertaining and recording the rates of rent, for 
making any other local inquiries, for the preparR^iou of the papers, and for other 
matters in each case ; and the Oollecior may appoint such peshkars or othe)^ 
auperior oi&cers as may be required to test the work of the amina, aud for the 
porforman'ee of similar duties ; provided that tlve scale of remuneration of such 
officers, and the time for which they thall b3 emploj^ed, shall be sanctioned by the 
Commissioner. ^ . '' 

38. In any district or division in which partitions may be so numerous or 
so extensive as to render necessary the appointment of special establishments in 
the office of the Collector or of the Commissioner, the Collector and the Oommis* 
sioner may, with the sanction of the Board, appoint such establislirnemts. 


39. As 8o6n as possible after an estate has been declared to be under parti- 
Mou as provided in section 31, the cost of making the partition shall be estimated, 
and the amount shall be levied fi^m the ploprictors in such instalments aud at 
such times during the progress of the partition as may be dxed in accoi'danco with 
any rules which the Board may make in that behalf. 

If the amount first estimated is found insufficient, supplementary estimates 
may be made from time to time, and the required amount may be levied as above 
provided. 

40. The cost shall be apportioned on the proprietors of each share in propor- 
jfciou to their shares j but whenever it shall appear to the Commissioner that the 
partition proccedi^s have been unnecessarily delayed, and the cost of the 
partition enhanced by obstacles vexatiously put in the way of their completiQU 
py one or more of tlie proprietors, or by want of due diligence on the part of one 
or more of the prepriotors in cariying out any requisitions made upon him or 
them, the Commissioner may direct that such portion of the cost as he may think 
proper in excess of the amount propoHionate to his or their share shall bo levied 
from such proprietor or proprietors. 

41. Whenever any local enquiry may be held by the deputy Collector or 
any other officer, in consequence of an objection raised by any person to any 
record, of measui'ements, rent-rolls, or other information which has been laid 


JtKsfbre the Deputy Collector, the Deputy Collector may declare the cost which 
jhas beeit incurred by such enquiiy, and fuay direct that the entire cost so 
declared shall be paid by the person qiaking the objection, or by any one of tho 
|»roprietors, hr that such cost shall b4 paid in such proportions as hp Ahall think 
jStji by the said persosa and the proprietors' or any of them, or that such cost be 
4«^ed a part of the geneial cost of making a parMtiou as prescribed in 
section 39. 

jli2. Upon the cpmpl^ion of the partition, the Collector shall ipahe an 
delating* the total cost thereof.^ The atoouut shall then be s4judte4» 
epithet % rlStunung to the proprietors any sums which they may hayp p*id in 
tpi^^ cost, or Jjy levying from them in the manner provh’ ' 
188, necessary, any sums remaining due. i'' j y 

Whenever it shall appear Jq toetehant-Goveijiior 
the work required to he done by Deputy.. Oidlecfcors iu coaneotr^J^.^^ 
'i |»wtitions under this Act is aq great that inch work would, if 
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tlie han4a of one or more Deputy Celleotors, fully oooupy the time of such one or 
more Deputy Collectors, the Lieutenaut-Cnrernor may make an order directing 
that the salary of such one or more Deputy Collectors, as the case may be, shall 
be recovered from the proprietors of estates under partition in snoh district as 
part of ^he c^t of such partitions, and^tbereuj^on such charge as the Collector 
may think fit to make in resppci of such salary shall, in addition to the items 
mentioned in the last preceding section, be deemed to be a portion of the costs 
of every partition. • 

For the purposes of this seOtion the salary of every Deputy^Collector shall 
be deemed to be the amougt of salary which is drawn by a Deputy Collector of 
*the lowest grade. « 

44. For the purposes of djpotions 39, 40^ and 42, the costs of an;f parUtion 

shall be^deemed to bo — « * * 

{ay the cost of any establishments entertained for the partition under 
section 37, or such amount as the CoUector may think proper in respect of the 
services of any such establishments is^hich are entertained for the purposes of 
making partitions in the district ; . • 

(h) all contingent expenses incurred in and ajj^oat the partition, and 
(c) such portion of the cost of any estalAishment entertaiusd under section 
38 as the Collector may order. 

45. « Notwithstanding anything contained in the eight last preceding 
sections, the Lieutenant-Governor may direct'^that in any district a fund to be 
called the Estates* Partition Fund ” shall be formed, into which all sums 
levied from the proprietors of estates in respect of partitions of their estates shall 
be paid. 

Whenever snoh a fund shall have been established in any district, all 
expenses of making partitions of estates in such district shall, except as herein- 
after otherwise provided, be defrayed from such fund. 

46. ’ Whenever the Lieutenant-Governor shall have ordered an ** Hlstates' 


Partition Fund ” to be formed in any district,' the charges* leviable from the 
proprietors of any estate under partition may be estimated and leyied according 
to the estimate in each case as provided in seotions 39 and 40, subject to final 
adjustment, as provided in section 42 ; or they 'may bQ levied according to a 
general scale of fees to be fixed by the Board. 

47. Such scale of fees shall be .fixed as nearly as may be, so that the 
receipts and expenditure of the said fund shall balance one tihiother^and shall be 
revised from time to time by the Board for that purpose. 

Such fees shall be levied from the proprietors in such instalments and at 
such times during the progress of the partition as may be fited iu accordance 
with any rules \fhich the Board may make iirthat behalf, and the provisions of 
section 40 shall bQ,applioable to suclf fees. 

48. ^ abstract of the Estates’ Partition Fund of each district made np t<>: 

the end ot each year shall be ^publialied in the Calcutta and by being , 

posted np at the office ef the Collector of the*distriot. 

49. \For the purposes of sections 45, 46, and 47, the expenses of making 

partitions'vin any district shaU be deemed be — , ' 

{a)^ eosj of all eitayidhments entertained in the district ; 

section 37 ;v . t. „ .... .> t 

(h) ajr contingent expenses incurred m all partitions in the disinet f : 

par^*/^^« cost of any sgpoial establishment appointed in the j 

under section 38 ; 

officer portion as the Gommissidn^ majr dii^t of the oost of 
gllpt apiminted in bib office under seetipti S8i 
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• (e) ibe salai^ of any one or more Depif^y Collectors the Lieutenant* 

■governor may have ordered nnder section 43 to be recovered from the proprietors 
of estates under partition, 

60, Whenever any civil court shall make a decree awarding or declaring 
any ijroprietary right in an estate, and shall require the Coll^or to make a 
partition of the estate, such court may at the same time direct, 

thdt the party oi’, parties who mnf have withheld the right so decreed shall 
defray the whole of the expense which may be incurred in and about the parti- 
tion, or the wh<»l© of the foes payable in respect of fhe partition under section 46, ^ 

or that the^feiiid expenses or fees shall be defrayed by all or any of the parties 
to the suit in which the decree was made^-n such proportions as the court may^ 
from a colSfeideraiion of the particulsr circumstances of the case, deem equitable ; 

Copies of all orders which the coui^a may pass under this sectionf'shall be 
transmitted to the Collector for his guidance, together with the procejlo which 
the (u>urt may issue to him requiring him to divide the estate ; and the Collector 
shall levy the said expenses and fees from the parties in the proportion ordered 
by such couH in the same manner and by thfi same means as if the levy of such 
expenses and fees had been orijered by the Collector. « 

PART V. 

■ 

Of the Partition Proceedings up to the adoption of a Rent-roll and Measure- 
ment Papers. 

51. As ''soon as the Collector shall have made an order under section 81 
declaring an estate to be under partition, the Deputy Collector shall cause a noti- 
fication to be published in the manner prescribed by section 134, and shall also 
cause copies thereof to be posted up at tbe court of the Judge of the district in 
Ivhich any lands appertaining to the parent estate are known to be situated, 
fmd at the court-of every Munsif and of every sub-divisional ofiicor within the 
jurisdiction of.whom, and at every police-station within the jurisdiction of which, 
any such lands ^re known to be situated, intimating his intention to proceed 
with the partition, and requiring all the proprietors of the estate to produce 
before a cei*tain date, being not less than forty days from tho date of such noti- 
fication, either jointly or Fteparately, C9pies of their rent-rolls and statements of 
the rents col][ected daring each of the throe years next preceding, and also copies 
of any measurement papers of the estate which may be in their possession. 

A notice to the same effect slmll also be served as provided in section 135 
on each proprietor' of the parent estate. 

The,tDeputy Collector may, on sufficient grounds for so doing being shown 
to his satisfaction, from time to time extend'tho period for producing any such 
return. ^ * *■ t 

52. • Every rent-roll, statement of rents collected, and measurement paper 
furnished to the ColWtor nnder thivs Act shall be presented by the person who 
is required to produce the same or by a duly authorized agent of such person 

. who ^as a personal knowle<]ge of tho facts stated therein, and shall be subscribe^ 
and verified, at the foot by such person or suclf agent in the manner foUo%ingi or 
to the like^ effect : — ‘ ^ ^ ^ ^ , 

, , I, A ^ do declare that this rent-roll (stateTnent, or me<mire7nent pager) 
to tie best of my knowledge and belief.” 

# ^ \If {the rent-roll, statement, or measurement paper shall contain 9^7 

the pOrsou making the verification shall know or believe to be of 
;;8h^ not believe to be tine, such person shall be subject to punisbnmut^ ^scorf^ 
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to tfao law for the time being in forfee for the punishment of ginng or fabricating 
false evidence. • 

63. If any proprietor who is required to produce any rent-roll or statement 
by notice as aforesaid is, unable to pi’oduce such rent-roll or statement, he shall 
state to the Deputy Collector the causg thereof and the name and address of the 
person who has in his possession the*information necessary for the preparation of 
snoh rent-roll and statement, and the Deputy Collector may, if he shali think 
fit, require such person to produce such rent-roll and statement. 

64. The Deputy Collector may, if necessary, make, or may cause to be 
made, a measurement of all or any of the lands comprised in thdl^stato, and may 

'prepare or cause to be prepared a rent^oll, and may test or cause to be tested on 
the spot any rent-roll which hj-s been produced as aforesaid, and may make or 
cause te be made any local enquiry wjaich Im may clbiisider necessary, 

65? Before proceeding or deputing the amin to the spot, the Deputy 
Collector shall publish a notification •in ihe manner presenbed by section 134, 
requiring the several proprietors of J}he estate, their managers, and any other 
persons employed in the managcme^it of the land, or otherwise interested therein, 
to attend jn person or by agent upon him, or npoq the amin who is deputed to 
make the measurement or enquiry, for the purpose of pointing* out boundaries 
and of affording such assistance and information as may be required for the 
purposes of this Act. 

56. The Deputy Collector, and any amifi or other person who is specially 
authorized in that behalf by the Collector, may, by a nofci<;o served ns provided 
in section 135, require any proprietor or other person whose attendance may be 
required to attend before the Deputy Collector or amin who is making such 
measui'ement or enquiry within a specified time at any place for any of the 
purposes aforesaid. 

67. If any objection be made to a measurement, map, or rent-roll prepared 
by the amin, or if for any other reason it seems desirable, tho Deputy Collector 
eball, as soon as possible after completion of life amiu’s woflr, himself test, or 
shall cause to bo tested on the #pot, such measnreraont, map, au(J rent-roll, and 
may accept, amend, or reject the same, or any of them. If thq Deputy Colloctoi* 
'Shall deem it necessary, he may cause the work* or any ^portion thereof to be 
done .again. 

58. The Deputy Collector may oxp.mino any person on solemn afiinnation 
in regard to tho papers produced before him, whether by thf pro])ijoiors, by the 
amin, or otherwise, and shall allow the parties coucernod to put any necessary 
questions to such person. 

The DepiiW Collector sliall also allow any proprietor or 6ther person inter- 
ested to oxaraiire the papers so produced, audio take a copy of the same, and 
after such examinatiou shall heA* any objections which any of the persons 
iiiterestecUmay make in rospSet of such papers, and shall dejide whether any, 
and (if any) which, of tho paperji as they stand, or with such modinoations as hO' 
may think necessary, Aall be accepted as ccwrect for the purposes of the partition. 

^ 69. If any pi'oprietor who has been required to produce a I'ont-roll or 
statemenA under seotiou 51, .fails to produce the sajne after the imposition on 
him of^ fine under section l37^f<fr thirty days, or fails t(r state^ to the Dopni^ 
Collector the name and address of an/ person under sobtiou *53, the Deputy^ 
Collector ynay declare that the said proprietor shall, for the purposes 
partiti^ii be bound by such |^nt-roll as the Deputy Collector may adopt an tW; 
basis ostbe partition as hereinafter provided, and after such deolaratioh aii|f> 
^officer fc| 9 ifiiug authority under this Act may refuse to entertain any 
which SSfih proprietor may make to such rent-roll. 
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60* If «D.y person who has been requiteA to produce a ront-rdlV or staie« 
^ent under section 53, shall fail to produoe the same after the imposition on 
iiim of a due under section 187 for thirt^r days, the Deputy OolleCtor may declare 
tliai the proprietor Mrho may haye stated the name of such person under section 
53 shall, for the purposes of the pi^tition, im bound by the rent-rojl 'which the 

« Collector may adopt for the basis of«tbe partition as hereinafter provided, 
A* such declaration any officer eiESrcising authority under this Act may 
refuse to entertain any objection which such nroprietor may make«to suon 
rent-roll. * 

61. Notwilhstanding anything contained in this Act, if it shall appear to, 
the Deputy Collector thaCany measuromeits, maps, rent-rolls, or other papers 
relating to^be estate which have be^ prepared otherwise than for the purples 
of the partition, or otherwise ^thau fdr the^ purposes of this Aot, afEora infor- 
mation sufficiently trustworthy to enable him to effect the partition, the ^eputy 
Collector may adopt Inch Lnfonnation and such papers either wholly or in paH 
for the purposes of the partition, and may dispense with any rent-rolls, maps, or 
other paperewfor whioh he is authorised to oalh or which an applicant is required 
to producer under this Act. • 

62. No pmprietor or other ^rson, who shall have failed to attend in 
person or by agent during the measurement as requi^ed by the notffioation 
published under section 55, shall be entitled at any sabsequent time to make any 
objection to such measurement; 8ut the Collector may admit any objection 
m^e by such proprietor or person if he think fit, provided that any e^ense 
entailed by a local inquiry made in consequence of such subsequent objection 
shall be paid entirely by such proprietor or person. 

63. When the Deputy Collector is finally satisfied that the papers before 
him, whether rent-rolls, measurement papers, maps, or other papers, are sufficient 
and sufficiently correct to be accepted or adopted for the purposes of the partition, 
he shall make an order to that effect, and shall fi^ a day on which to determine 
the general arranglhment of the partition, and shall publish a notification in the 
manner prescri|>ed by section 134, calling on all the proprietors to be present on 
toe day so fixed, speh day being not less than thirty or more than sixty days after 
toe publication of th^ notificftition in his office, and shall serve a notice to the 

same effect on each proprietor or his agent. 

• 

PART VI. 

V 

Of Partition bt amicable Arrangement or by Arbitration. 

64. On the dirte fixed under the last preceding section, if a petition to, that 
' ^ recorded proprietors shall have heed presented, the 

D^pty Cmlector may allow such proprietors to make a private* partition of the 
estate amongsjt themselves on the basis of the paperif whioh have been^cepted or 
Adopted for too pufpo'ses of the partition by the Peputy Collector, or may refer 
the partition to be mdde by an arbitrator or arbitrators on Wh basis. 


^ the proprietors who have elected to%iake such private partition shall ffdl 
^ xnake toe same within such time as fiiay be fixed the Deputy Collector, too 
D^uty Collector may refer the partition to be %^6^by au arlntrator^or tobitra* 
o?^ 3 S^malBe toe *(Mtrtitiou himself.^ 

; * 65. '^enever any partition shall Imve been re&rred to arbitra^sm, the pro* 

eeedjbgs shatl be conducted in accordance with toe^ptovisidns of 313 . to 

(Imh of Action of 1859 (on Aci^ qf,w 

ly Royal Ohari$i^ as far as 

^ except as herein qthopwioe expressly |sx)vi4ed. ' “ ' 
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06. the arfbitratdrs shall deHver, witbirt a time to W fixed by the Cepiitijr 
Oolleetor, which time may be farther extanded by him, a <aW tokd ctomplet# 
paper of partition, in such form as may be presoribra by the Board for partitions 
made by the Collector or Deputy Collector* . 

67. Th^ arl^trators, on delivenng ttie paper of partition as aforesaid, shall 
be entitled to reasonable fees for their services, the amount of which shall be fixed; 
with the approval of the Commissioner, by the officer making the reference to aiv 
bitration^ and shall be considered to form part of the cost of making the partition. 

68. Every partition made •under the provisions of this pant by the partnto; 

jor by arbitrators appointed* by them, shall be suWeet to the approval of the 
^Deputy Collector and to the confirmation of the Uollector and the orders of the 
superior revenue authorities $ provided that* neither the Deputy Collector nol^ 
any othtr authority shall dis^low any partifion so made on any other ground than 
that oF fraud, or that, in the opinion of the Deputy Collector or such other 
authority, the partition cannot be confirmed without endangering the safety of 
the land revenue. • 

69. Whenever a partition haa been made under the pTovisiou8«of this part, 

the land revenue shall be assessed by the Colleotor on each separate^estate into 
which the parent estate is divided by such pffikrtition in the mdhner prescribed 
by section 6. * 

70. ^ If the paper of partition be not delivered within the time fixed by the 
Deputy Collector, or within any further period to which the time may have been 
extended, the Deputy Collector may withdraw the case from arbitration and may 
make the partition himself. 


PART VII. 

Of THE PrOCBDURB FROM THE PETERMINATION OP THE GENERAL ARRANGEMENT QJ* 
THE Partition by the Deputy Collector ro the approval op the Partitiom 
BY the OOLLBCTOR. , ^ 

71. If no petition shall have been presented under section 64, the Deputy 
Collector shall, on the date fixed under section GSf, or on any other date to which 
the hearing may have been postponed by a notice posted at the office of the Deputy 
Collector, consult orally each proprietor 'present, an3 endeavour, as far as possible, 
with the concurrence of the proprietors present, to settle a general arrangement 

1 of the partition in accordance with^the requii’etnents of this Act. 

\ For this purpose he shall endeavour to obtain from each proprietor an 
JaokUowledgmenji of his acceptance of the rent«roll, map, and any other papeiw 
Mjehich have been adopted by the Deputy CollSctor for the purposes of ♦the partis- 
tion, and shall briefly record jihe objections of any proprietor who still objects to 
accept such rent-roll, map, or other papers,* . - 

72. If, in consequence of my ofijections made before the Deputy Colleoto^ 

has, settled the general arrangement ^of his "partition as provided in the last : 
ceding section, the Deputy Collector considers it necessary to make further 
iuquiiyi h«i» may, by notice to tl^e recorded proprietors, ;^o8tpone the settlement' 
of the ipne^ ai'a^mgement of the partit|pn to a date being not less than , 

days from tHe service of the notice on any proprietoi*. " !; 

' 73. the objections on account of which the said settlement ie 

m that the petson making the same might khve made them ch mi 
day, thi Itoputy Collector may award to each proprietor, who ehall ^veatten^^ 
in ur by agent in aooordance with the notice, euch sum, hot 

ns he shall think fit by Way of cmnpsnsation for suoh attondunoe. 
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\ ^ l^he sam so awarded ehall be paid by person makini^tbe objections as 
Aforesaid, and may be recovered fromdiim in the manner pvovl^d by Beotion 188. 
r 74i If the objeotiona have already been enquired into and ^sposed of^ or 
ate such as not to render necessary any further inquiry and postponement, or 
When any objections which may^requirewfurther enquiry have beey disposed of, 
tlie Deputy Collector shall record an order to that effect, and, after hearing 
what each proprietor present may nrgej shall hold a proceeding determining the 
general arrangement of the partition dnd the mode in which the parent estate 
ahall be dividecj^and, in a general way, the poeAion of the lands which shall 
be assigned to each, of the separate estates. 

In determining the general aiTangemofit of the partition, the Deputy Collec** 
tor shall hS guided by the rules whichiare laid down in Part VIII, and shall direct 
the partition to bo made in the manner whieh, in his opinion, is on the whble most 
in accordance with ^uch rules, and most equitable and most convenieftt to all 
parties concerned. * • * 

75. The general arrangement of the partition, as determined under the last 
preceding section,' shall be submitted for- the sanction of the Collector, who shall 
by notice fix a date for the consideration of the same, not being less than iifteen 
(days after the ptblication of the saM notice in his olHee, and after hearing and 
disposing of any objection which may be preferred, shall pass such orders as he 
tnay think proper, setting aside, amending, or appraving the general arrangement 
made by the Deputy Collector. 

76. When the general arrangement has been approved by the Collector, the 
Deputy Collector shall proceed to fix the exact boundaries of each separate estate, 
after considering the wishes which the parties may express in respect thereof. 

77. When the Deputy Collector shall have so determined the boundaries, ho 
Bhall cause to he drawn up a paper of partition specifying in detail the villages 
and lauds which he has included in each of the separate estates, the rental 
thereof, with any o||hor assets of each separate estate, the name or names of the 
recorded proprietor or proprietor^ of each separate estate, any stipulations which 
may have beentmade regarding places of worship, *‘tanks, or other matters as men- 
tioned in Fart VIII, and the amount of land revenue to be assessed on each 
separate estate ; he sh^l also prepare a map showing the lands which fall within 
each separate estate and the boundaries thereof, unless tho preparation of such 
map shall be dispensed with by special permission of the Collector. 

78. Th^ Depufy Collector shall submit the parti tioif paper and map as 

aforesaid and all other papers of the partition^to the Collector with a full report 
of the proceed] uga'" taken, the reasons which infiuenced the Deputy Collector in 
selecting i}he lands included in q^ch separate estate, the nature of the account^' 
tipou wnieh the apportionment of tho laud ravenue assessed thereon has been 
based) and all other particulars material to tne case. • 

79. V .Th% D^uty Collector shall at the same time cause to be prepared a 

Separate extract ofuthe portion of the* partition paper which relates to. each 
separate eistate, • , • 

, ehd shall cause to be tendered to any recorded proprietor of a separate estate^ 
authorized agent of such prSjprietor, who«may be in atteiMance at the 
p^uty Collector’s of&e, the extract which relaxes to such separate e^tatdb 

and^tbe Deputy Collector shall publish a notice at his omce falling upon 
evm*y probltrietor to whom or to whose agent an extract from the partition paper 
has not bleu teederod as abbve-raeutioned, to take imt of the Deputy Cbilleetor's 
office the extiiict of the portion Of tho partition paper relating to his sfpairate 
^tate. ; y ' / ' 

> If ' circunsetanoes of the ^quirOi an,extfast of ihe^p pre* 
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piu^d by the Deputy Collector, or a^oopy of such niap, shall be annex^ to every 
separate extract from the partition pa^r tlierein mentioned. 

fiO. On receipt of the papers and report mentioned in section 78, the OoU 
lector shall cause a notihcation to be published in the manner proscribed by sec* 
tion 134 fixiijg a date, not being less tl^ik six 'yeeks from the date of the publioaH 
tion of Luoh .notification on the parent estate, on wHoh he will proceed to take 
up ibe case, and to consider any representations and objections whiclf may be 
preferred} in respect of the partition made by the Deputy Collector, and calling on 
all parties concerned who may ?rish to do so, to inspect the papp^ab his office be* 
fore such date, and to take*copies of any such papers as they mdy requii'C. 

The Collector shall also cause a potioe to the sauie effect to be served ah 
each of the recorded proprieto^p. • * ; 

81,# On the date so fixed, or on any other dat^ to which the hearing luay 
have been postponed, the Collector shall take into consideration the papers aa 
laid before him, and after calling for«any Jurther»informabioh which he may deem 
necessary, and disposing of any objections which shall be made to the proposed 
partition and allotment of land ^venue, may approve the partition as made 
by the Deputy Collector with such amendraenj as he may think proper, or 
return it for amendment to the Deputy Collector who made^it, or to another 
Deputy Collector, or make a fresh partition himself. 

The Collector may return the said papers for amendment or enquiry as often 
as he may think fit. * 

.82. No proprietor who shall have failed to appear before the Deputy 
Collector in person or by agent on any date fixed for the arrangement of the 
partition under section t).3 or section 72, and no proprietor who shall have failed 
so to appear before the Collootor on any date fixed under either of the two last 
preceding sections, shall be entitled, at any subsoqueut time, to make any 
objection to the orders which may be passed on such dates respectively. 

83. When the Collector approves the partition made by^tbe Deputy Collec- 

tor with amendments, he may cause a fresh paj*t/ition paper and map to be pre- 
pared, or may cause the ameiidfnents made by him to be noted oi^the paper and 
snap submitted by the Deputy Collector. , 

When the Collector makes a fresh partition himself, he shall cause a fresh 
partition paper and map to be prepared. 

84. Whenever the Collector shall have approved a partition (whether with 
or without amendments), he shall cause a notice to be sdfved oj each of the, 
recorded proprietors that the papers will be submitted at once for confirmation 
of tbe partition by the Commissiohor, and that any appeals or objections must 
be presented to the Commissioner, or to the Collector for transmission to thn 

. Commissioner* tvithin thirty days of tho date if the service of the aaid^notice, or, 
if the Collector has approved the partition with amendments, and the notice 
Requires t]|6 proprietor to produce the extract of any parti^on in order that 
amendments may be noted thc^on, «r to take out a fresh extract from the 
partition paper, as provided in the next suc(»eding section, then within six we^a 
of such date. ^ ; 

85. Whenever the Collector shall %avo approved a partition with 
xnents^nd shall, under secliomSfi, have caused such amendments to be 

^tl^pamtiou pa^r and map submitted Hfy tho Deputy Collector, hi; 

^^Ufvved on each of the recorded proprietors under the last preceding section ehal^V 
case of ^ proprietor whose separate* estate is . affect^ .bf 

in addition to the particulars mentioned in ilm saad section, tq* 
" sfich proprietor to produce before the Collector, within fifteen dare of i^e 
of such notice, the extract fron^ the paper bf paii^tion which hiusi^b^ 
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and any map relating to his sepaivite estate vluoho may have been 
prepared, tinder section 79, in order that the amendments made by the Oolle^r 
in t})e partition may be noted thereon ; and such amendments shall be noted 
thereon by the Collector accordingly, and such extract and map shall be returned 
to the proprietor who produced thjm. » ^ 

Whenever the Collector shall have oaneed, under section 83, a |iew partition 
P^r atid map to be prepared, he shall order separate extrabts from the poiv 
tions of the partiti 9 n paper which lolate to each separate estate, and mapa, if 
necessary, to be^propared as required by section 79 , and in such case the notioe 
served under tne last preceding section shall, in addition to the particnlars 
mentioned in that section, declare the e^raots and maps which were furnished* 
or offered A) proprietors under sectiqii 79 to be ^be 

recorded proprietors to take out of Mie Collector’s office such extracts acad maps 
relating to their respective separate estates. 

86 . As soon ad practicable after tha issue of the notice under section 84, 
the Collector shall forward to the Commissioner all papers relating to the parti*> 
iion as approved or as made by the Collector.. 


PAET VIIL 

Or THE General Principles'* on which Partitions shall be made. 

Buled ajp^icable to the partition of lands which are held by the proprietors 
in common tenancy* 

87. ISach separate estate shall be made as compact as is compatible with 
the primary object of making an equitable partition among the proprietors, and 
with the other provisions of this part, but no partition made or approved by a 
Collector shall be set aside on the ground only that the separate estates are not 
compact. ^ ' 

68 . In selecting the villages or lands to be assigned to each separate estate 
^rmed out of *a parent estate which has been held in common tenancy, the 
Collector shall take into consideration 
the advantages or disadvantages arising from situation ; 
the vicinity of roads, railways, navigable rivers, or canals ; 
the nature and quality, of the soil and produce ; 
ihe qnapt^ty (ff OTSltivable and uncultivable waste land ; 
the faciiiti<!te for irrigation ; 
the state of the embankments and water-courses ; 
lijAbillty to accretion and diluvion 5 ^* 

imd ^y o£her circumstances, affecting the value of the lands. 

89* If t dwelling-house belonging to one proprietor il situated on any 

which it mayl >6 necessary to include in the separate estate bf anoth^ 
proprietor, the owns** of such hon^e may retkin occup^ion thereof with the 
buildings, and grounds immediate^ attached thereto, upon agreeing 
lb pay rent for the land occupied by each dwelling-house, offices, buildings, ana 
gronpde to the proprietor of the separate estatei^in which such land in inojpded. 

" $he fUmits ^of tbvi land so oocunied and thd rent to be paid for it inspeipb^* 
iuiW sbati So fixed by the Deputy Oollecior, and ahall be stated in the pn^r qf 
ji^ition.. , , , 

eVbTy such case a defined pathway shall, asWar as possible, be 
o^ipcr the bouse, lej^ng from his house to some portion of the separate, 
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90* WhenB'? 0 r the Deputy Cblleeior bIu^U Ihink fit, he mey the tule 
oontained in the last preceding section to gardens, to orchards of trees, to land 
planted with bamboos, and to any other lands which, in his opinion^ are of speciat 
yalne to the proprietor in whose occnpation they are found to be, in consequence 
of improvements made by such proprie^oii or of the particular use to which such 
lands are put. • 

91. The rent fixed in perpetuity* on any land by the Deputy Cbllecior 

under either of the two last preceding sections shall be consideiod to be the 
rental of such land for the purposes of the partition. ^ 

92, Whenever the dwelling-house of one proprietor, mth the offices, , 
buildings, and grounds immediately attached thereto, shall have been incliidod 
in the separate estate of anotbar proprietor, and the annual rent to 1!>o paid in 
perpetuity in respect of the laud occupied thereby shall have been fixed by the 
Deputy^ Collector and stated in the paper of partition, ^the proprietor whoso 
dwelling-house, offices, buildings, and grounds have been included as aforesaid 
may apply to the Deputy Collector.for permission to redeem the annual rent so 
fixed, and the Deputy GoLleotor shail give such permission, unless he* shall be of 
opinion that such redemption would endanger Ahe safety of the laud revenue 
for the payment of which the separate esttfte in which such* dwelling-house, 
offices, buildings, and grounds have been included will be liable. 

93r If the- Deputy Collector shall see no such reason to refuse bis per- 
mission to the redemption being made, ho shall certify the amount payable by 
such proprietor in redemption of such annual rent ; and such amount shall be 
calculated and fixed by the Deputy Collector at ten per centum above the sum 
which would be required to purchase, at the market prices then prevailing, so 
much stock of the Government loan which was last issued as would yield an 
annual amount of interest equal to the annual land rent fixed by the Deputy 
Collector under section 89. 

94. The proprietor desiring to redeem the rent as afprosaid, may pay to 
the Deputy Collector the amount so certified at any time before possession ia 
given to the several proprietors^ of the separate estates allotted each, as pro- 
vided ill section 128, but not after such possession has been ginten. 

96. On receipt of such payment, the Depdty Collactor shall give notice to 
the proprietor in whoso separate estate such land is situated that such payment 
has been made, and that the sum will> bo paid to tiim or to his authorised agent 
on application ; and that from the date on which possossiorras afo^jpsaid may be 
given, the proprietor who has redeemed the rent of such land will bo entitled tb 
hold such land as a rent-free tenure secured against the proprietor of the estate 
and against aqy auction purchaser at a sale fqr arrears of revenue, including the 
Government ; and from such date l^e lands shall be so held as a rent-free tenure. 

i 96. The Deputy Collector snail at the same time also give notice to the 
Colleotor •£ the district elf the creation of shch tennre ; and the Collector of the 
district shall thereupon cause •such •tenure to be specially registered in the 
manner provided by teotion 42 of A^t XI df 1859, or by any similar law for the 
time being in force. ^ 

97. When two or mdfo oL the separate estates shall consist of thb Bame 
p^pot^^ons of t^ parent estate, Aie De||aty Collector ma;^ if he thinks pFQpei| . 
direct the parties entitled thereto respectively to draw lots in his 


the equal separate estates which have been formed by assignment of lands, 
lihef recoided proprietors of the equal shares shall agj&c aifipn^ themp^lvW Ir Ip 
allotment of the equal separate es^tes and sUalH^reseuta tp il^at 

e^t ; or unless for any ether reason the Depnty ^(&lWtdr eWl, ^ 
aanQih)(n\)| the CoUector, think proper tq ass^n the equal separatp estai 
p^prietbrs of the eoual shares wilmout eausinsr lota . to be drawn." 

'/.iOO ■ ' 
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98. When the aggregate of two or mor^ shares equals one other share, or 
equals the aggregate of two or more other shares, the Deputy Collector, with the 
iianctioxi of the Collector, may cause such aggregate shares to be treated as one 
share for the purpose of determining by lots as aforesaid which portion of the 
parent estate shall be assigned to each p'oprictor as his separate estate ; 

and may decide which shares ^lall be fosmed into one aggregate share for the 
purpose^of causing such lots to be drawm; 

and may cause . lots to be drawn tn like manner as often as he shall think 
proper for such purpose. 

And after lots shall have been drawn once (or mbre than once if necessary) 
as aforesaid, the Deputy Collector shall proceed to divide the portion of the* 
parent estetie which has fallen by lob,.to each aggre^te share, among the proprie- 
tors of the different shares which were formed into such aggregate sharH for the 
pui'pose ^ of diawiiig lots, and shall assign to every such preprietor his Separate 
estate within such portion in such position m the Deputy Collector may think 
proper. 

Provided that lots shall in no case bo drajvn until after full opportunity shall 
have beem given to the proprietors to advance their objections in respect of the 
^pers accepted the basis of the partition and in respect of the assets of tho 
diHerent lands as stated in such papers, and until any su6h objections which may 
have been made shall have been disposed of. * 


Illmfrations. 

L— The partition of a parent estate is being made into tho following shares 

8 anune. 

4 annus. 

3 annas. 

1 anna. 

I'or the purposes of drawing lots, the 4 annas, 3 annas, and 1 anna share may be taken 
together, and cousider#d to bo an aggregiate 8 annas shuro. 

The Deputy Collector will divide the parent estate into two halves of equal value, and 
will then oauso loifit to bo drawn, in order to determine which of the two halves shall bo assign- 
ed to the proprieto* of the integral 8 aimas share, and which shall bo divided among the 
proprietors of tho 4 annuH,.3 annas, and 1 anna shares. 

Subsequently, if necessary, the Deputy Collector may again canse lots to be drawn by the 
proprietor of the 4 annas share on«'the one hand, and tho proprietors of tho aggregate sliai'O 
made up by taking^ together tlio 3 annas share and tho 1 anna share. « 

partition is boing made of a parent estate into the following shores : — 


6 annas. 

4 annas. 

*9 annas. 

2 annas. 

1 anna. . 


Two tracts in tlm estate may first be marked ou, the value of each being equivalent to a 
6 annas’ share ; and thea^ for the purpose of drawing lots in respect of tho assigntnent of these 
two tratsts, the 4 annas share and tho 2 anftas sharc^may be taken ^gethor as an aggregate 
6 ^nas’ and lots may be drawn between tho proprietor of the aggregate 6 annas share 

so formed on the one hand, and ^oprieior of ^lie integral 6 axyias’ share on the other. 

One of the two 6 aiyias’ tracts having thus been^fiually'assigned to the proprietor of the 
integral 6- annas’ Share, the Deputy Collector will proceed to assign the rest of the estajto among 
the remaining shares ; and he may again, tor the purple of causing lots to be drawn, mark 
: og two tracts, the value of eaoh of which shall be equivalent to 5 annas of the parent estate, 
{ ahd eaase lots to be draern for these two tracts betnjieen the proprietors of the 4 annas 
^re and 1 anna share taken together as, an aggregate d annas’ share on the one h^d, apd 
1m pa^^rieWs of the 3 annas’^sharo and the 2 annas’ share taken together as anothmf 6 annas' 
il^aon the other. 

Finally, their separate estates will be assigned to the proprietor of the 4 annajshfune wad 
■* J share respeotivoly, within the tr^t whioh foil to them jointly by lot j and their 
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separato estatos willl bo assigned to tlfb proprietors of the 3 annas share and of the 2 aonae 
share respectively within the tract which foil to tl^m jointly by lot, fit 

99. The Deputy .Collfiotor may, by a notice served as provided in section 
135, require any proprietor in respect of whose share lots are to be dre,wn as 
provide 1 in ^ither of the two last preceding sections, to attend at the office of 
the Deputy Collector in person or by^anthoHsed agent at a time to be fixed by 
the Deputy Collector for tho purpose of lirawiug lots ; 

and# may similarly requirg tho proprietors of any share which he may have 
ordered to be formed into an aggregate share for the purpose ^f drawing lots, 
jointly to appoint an agent to draw lots on their joint behalf; and if at tho 
time fixed for drawing such ^lots suoJi proprietors have failed to agree to any 
such joint appointment, or shall fail to •cause the attendance or an agent 
autliorilbd to act jointly for all such •proprfotors, all such proprietors shall be 
deemod*to have failed to oomply with the Deputy Ccillector*^ requisition. 

100. Whenever any proprietof* or proprietors shall have failed to comply 

with a requisition of the Deputy Collector under tho last pi ecoding section, the 
Deputy Collector may appoint a person to draw lots on behalf of sueh proprietor 
or proprietors. • • 


Rules appUeahle to*tlie formation into separate estates of lands which are 
• held hy proprietors in severalty, 

101. Whenever in any parent estate a division of the lands thereof has 

been made by private arinngement of the proprietors of such estate, and in 
accordance with such arrangement each proprietor is in possession of separate 
lands held in severalty as representing his interest in such parent estate, the 
joint application presented to the Collector by all tho recoi^dcd proprietors of 
such estate as required by section 12 may bo to the effect that a partition of 
such estate be made by assigning to each propnetor or to two or more pro- 
prietors jointly as his or their separate estate, the lands qf which they are in 
separate possession in accordance with such arrangement, and also that each 
separate estate so formed be made liable for such portion of •the entire land 
revenue of the parent estate as was paid by the proprietor or proprietors thereof 
under the private aiTaiigcment aforesaid, » 

102, The Deputy Collector who is appointed to caiTy out the partition in 
accordance with sncli application shall satisfy himself tha^ the assets of each 
separate estate which it is proposed to form are sufficient to secure the payment 
of tho annual amount of land revopuc for which it is proposed to make such 
separate estate liable ; and if the Deputy Collector be si^tisfied that in this 
respect, and witji reference to all the circumst^ces of the case, the partition of. 
the lands and the assessment of thc^revenno thereon may be made in the manner 
proposed without»endangering the safety of the revenue, the Deputy Oallector 
shall snbiait tho case with his opinion tllereon, and the reasons ofi which such 
opinion is founded, to the Collector, wllb may admib or reject the said application, 

103i If the Gol&ctor admits sai<r application such admission shall bo 
deemed to be the Collector’s approval of the genenil arrangement of tho partition 
as provided in section 75, anjft theJDeputy Collector shall proceed to complete the 
partition accordingly. • , • • 

. 104. If the rjepttfy Collector, who is appointed to carry out the^rtition in 
acoerdance with a joint application under section 101, is not satisned ihat.the 
partition of the lands and th^ assessment of the revenue payable thereon can'ba 
mitde in the manner proposed without endangering the safety of the public 
revenue, or if the Collector ‘rejects the applica&n for^such partition^ thel^puty 
Collector shall refuse to make the same. . 



TBS PARTlTtOH ACT. 


[act wn,’ 1876* B. 0. 


m 

; ;i05. Wheaerer tba pro^iietorg of ao^estato ar^ in aooorSanoe with a 
privala amngemeut as aforesaid, respactively in possession of separate lacds held 
fti severalty as representing their respective interests in the estate, the joint 
application presented to the Collector by all the recorded proprietors of the estate^ 
as required by section 12, may be the ^effect that a partition o| such estate 
he made by assigning to each propnetor, or to two or more proprietors jointly, as 
his or their separate estate, the lands of which they are in possession in accord-* 
ance with such arrangement, and that the land j^venne for which the parent 
estate is liable^may be apportioned among the separate estates so formed in 
accordance with^he provisions of section 6. * , • 

A joint application under this section may be made notwithstanding that a 
joint applibation under section 101 has been rtSusod in respect of the same 
estate. ‘ ^ 

106, Whenever^ ihe Deputy Collector who is appointed to carry outh» parti- 
tion shall find that, in accordance with ap private arrangement made by the 
proprietors of an estate, the proprietors respectively, or any of the proprietors, 
nre in possession of separate lands held in sevei^ty as representing portions only of 
their respective interests in tha parent estate, while other lands of the parent 
estate are held^in common tenancy between such proprietors, a joint application 
as mentioned in section 12 shall not be necessary to ahthorise the Collector to 
make a partition of the estate, bat the Deputy Collector shall allot to the Separate 
estate of each proprietor the lands of which such pi\>prietor is found to be in 
possession in severalty in accordance with such private arrangement. 

Jjands held in the occupation of the several proprietors of an estate as sir, 
khamar, or nij-jotc, or under any other similar denomination, shall not be deem- 
ed to be lands held in severalty as representing portions of their respective 
iutei'ests in the parent estate within the meaning of this section, which applies 
only to cases in which there has been a bond fide division, by private arrange- 
meni/ among the prpprietors, of lands held by tenants. 

107, hTotwithstanding anyftiing contained in the last preceding section, 
the Collector may cause any transfer of lands agreed to by the parties to be made 
from the possession of one proj^rietor to that of another. 

Eules applicable foth to lands held in common tenancy and to lands held 
* in severalty, 

108, Places of worship, burning grounds, and burial founds which have 

been Iteld in common pi'evipus to the partitioi^ of an estate, and lands of which 
the proceeds have been assigned by the proprietors jointly for religious, chari- 
table, or public purposes, shall continue to be held in common, ^unless the pro- 
prietors ^11 otherwise agree amdhgst them|elve8, in which case they shall state 
in writing the agreement into which they have entered, and the Deputy Collector 
jsball enter a*notepf the agreement id the paper of partition. e 

; / 108. Tanks, walls, water-courses, afid embanraeuts shall be considered as 
attached to the land for the benefit 6f which they were or^inally made. 

Xn joases in which, ivom the extei^ situation, or construction of such works, 
it Should i^xnaiiithe joint property of the 

proprietors of 'two oi^^more of the sep^ie estates, the paper px partition shaU 
ailar^aB the circumstanoes may admit, the extent to which the propria* 

: iOTti of lAOh.of suoh.estates may make use of the same, and the proportion the. 
l^.repcdrs to be bohie by them respectively. 

.418* Whenever the Deputy Golleetor*ahallfiMin the parent esta^ knds 
. j llhieh ara actually held rdnt*&ee (whether the proprietors of the estate do 
v%ht to .receive .rent'frbxp smdi lands), the. 
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make no division or assignment of %uch lands among the sej^irate estatesi bat 
shall specify in the partition papers and proceedings that such lands lare left 
appertaining jointly to all the separate estates which are formed out of the parent 
estate, in the proportion which each separate estate bears to the parent estate. 

Provided that such lands or any gr them jnay be allotted among the different 
separate est^es with the consent of* all the recoided > pi^spiietors of the parent 
estates, but not otherwise. • * 

11]^ Whenever the Deputy Oolleolor shall hnd in the parent estate any ! 
lands which are held at a fixed*rent on a patni or other perma^nt intermediato 
^tenure falling within exception 2 or exception 3 of section 7, tne Deputy Collect 
* tor may either « * 

(1) assign the lands which are held 09 such tenure and the acSets thereof 
entirely to one or more of the separate ^estateB,* the rental being calculated as 
provid^ in exception 2 or in exception 3 (as the case may |}e) of section 7 ; or 

(2) leave such lands unassigned is any separate estate, and specify in th^ 
partition paper and proceedings that the lands are left appertaining jointly to 
all the separate estates which are ^rmed out of the parent estate in the propoiN 
tion whio^ each separate estate bears to the parent estate. In the event of such 
lands being so left undivided, the Deputy Collector shall assign ^0 each separate 
estates such share of fhe rental of the tenure as shall bear the same proportion 
to the entire rental of the tenure, as the separate estate bears to the parent estate. 

In dealing with a tenure under this section, the Deputy Collector shall take 
into consideration the extent of the lands comprised in the tenure, and all other 
circumstances of the case. 

112. Whenever any lands are held in common between the proprietors of 

two or more estates, one of which is under partition in accordance with the provi- ^ 
sions of tills Act, the Deputy Collector shall first allot to the estate under partition 
a portion of such common lands of which the assets are in proportion to the 
interest which the proprietors of such estate hold in the said common lands ; and 
all the provisions of this Act in respect of the allotment between the shareholders 
in one estate, of lands which arh held jointly by such shareholders^ shall, as far as 
possible, apply to the allotment of the proportionate share of such common lands 
to the estate under partition ; * • 

and, in inspect of the service of notices, hearing uf objections, and all other 
procedure in view to such allotment, the proprietors of the gstate under partition, 
and the proprietor! of all other estates who have an interest in th# said common 
lands, shall be deemed to be joinj; proprietors of a parent estate consisting only 
of the lauds so held in common. « 

. Provided j^hat all expenses of any di^sion of lands so held in eommon 
between the proprietors of two or^ore estatls shall be deemed to expenses 
of making the partition of the estate which is under paHition, and shall be levi* 
able as provided by this Act from the* proprietors of such estates, and the , 
proprietors of any other estate having interest in sucls lands shall not be 
required to bear any portion of such^xpensls. 

113. Notwithstanding Anything contained in the last preceding section, if 
it shall appear to the Com^issioi^r, on tne report of the Collector or otherwise,, 
that tjlie procee<}ings for soch^division ^ave been unnecessarily -delayed, and , 
cost o? sneh division enhanced by obstacles vexationsly put in the Way nf . 
oompleticm of such division by any proprietor of any estate other 

under partition, or by wan# of due diligence on the paH of any 
inemrying out any requisitions made upon him, the Oommiadoner nmy 
such sum hs he shall think fit shidl he levied from such 
who is for such delay or add^tio&id oust, and evwfy «uim so 
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Ib^ taken in diminution of tbe amount payable by the proprietors of the estate 
under partition as costs of such partition. 

^ 114. The allotment to the estate under partition of the proportionate share 

of the lands so held in common shall be submitted for the approval of the Collec- 
tor, who may confirm, amend or reject the same, and in the case of r^ection, may 
make or direct to be made another allotment*: 

115‘ As* soon as the allotment to* the estate under partition of a propor- 
tionate share of the said lands shalhhave been ^approved by the Oollostor, the 
lands so allotted^hall be dealt with in every respect as if they wore held in 
common tenancy oy such of the proprietors of the estate under partition as were , 
found to hold interests in the common lands. 

116. if a dispute or doubt shall bo found toi^ozist as to whether any lands 

form part of the parent estate, the Deputy Collector shall enquire into the fact 
of possession, and sht^l report his conclusions, with the reasons thereof, *to the 
Collector; whereupon “ • • • 

the Collector may (whether the possession of disputed lands is with tho 
proprietors of the parent estate or otherwise) order that the partition be struck 
b& the file, and in that case noi application for a partition of the said estate shall 
be admitted uutH tbe applicant can ^ show that the dispute or doubt has been 
decided by a court of competent jurisdiction, or has been amicably settled ; 

or if the Collector shall find ihs^ possession of the disputed lands is With the 
proprietors of the parent estate, and if it shall appear to him that the claim of the 
other parties to the right iu such lands is untenable, he may order that the parti- 
tion shall proceed, and that the disputed lands bo treated as part of the estate 
under partition. 

' Provided that no partition shall be made under this section, if such partition 
would involve the assignment to any separate estate of such a quantity of the dis- 
puted land that the removal of such laud from such estate would, in the opinion 
of the Collector, oi^danger the safety of tho land revenue for which such estate 
would be liable'after the partition. 

117. If after a partition has been completed in accordance with an order 

passed by the Collector under clause 3 of the last preceding section, tho proprie- 
tor of any separate estate shall t>o dispossessed by a decree of a court of competent 
jurisdiction of any lands which may have been assigned to his estate by the parti- 
tion, such proprietor shall not* be entitled to claim any modificjition of tho parti- 
lion (which shall holS good), but shall be entitled to recover from tho proprietors 
of the other separate estates formed by tbe partition such compensation as may 
be fair and equitably, having regard to the reduction in the proportionate value 
of his separate estate which is caused by such dispossession ; ^ 

^ and sttch compensation may be* recovei»ed«in a court of competent jurisdic- 
tipn from the proprietors of those separate estates or^ which a proportionate share 
of tho total lolls caused by the order of dispossessioii does not fall. ^ 

** to 

PART U. * . 

Op the Procbburb beporb, thb Com#issioner up to the completion op the 

Partition. * « * 

118. If no appeal or objection shall bo presented within tbe time allowed 
]tw eootion ^^, the Commissioner may proceed to consider the case without issue 
of any notice, and may oonfirin the partition made by the Collector. 

, If it shall appear to the Commissioner that the proceedings of the 
^^iQ^lieotor should be amendet^ or if a petition of Appeal oi* an objection shall haee 
withm t^ time allowed by section 84, the Commissioner khall fix 
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a day for faearm|f and disposinj^ of*tfae case, and shall cause a notification of the^ 
same to be published and a iiofcfce of the s«me to be posted .up in his own ofiSocr.^ 

120. On the day so fixed, which shall not be less than thirty days after the 
publication of the said noti^cation at the ofiLce of the Collector, or on any subset 
quent aay to which the hearing of thewoaee msy extend, or on any subs^uent day 
to which th^ hearing may have been postponed by a notice published il^ hia owp 
office, the Commissioner shall, after heaHng and disposing of all objections, and 
calling iov any further inforjpation whibh may be necessary, either confirm the , 
pai'titiou as made by the Collector or amend the same, or retiy^ the papers o£ 
the partition to the Collector for any changes the Commissioner may think proper 

* to be made. ^ • • 

If the partition is retuiied to the Cell ectoi; for amendment, tne Collector 
shall pftoeed to make the said amendmentff or to cause them to be made in the 
same nlhnnor as if he had himself passed such orders on a partition submitted to 
him for approval by a Deputy Collector. • * 

121. The Commissioner may, before confirming a partition, return the 

papers for amendment or inquiry sm often as he shall think fit, and As often as he 
shall so return them the procedure prescribed in the three last precedilig sections 
shall be followed. * . * 

122. After the expiration of not less than sixty days from the date of tho 
order of the Commissioner confirming a partition, or, if an oppeal has been pre- 
ferred to the Board, or if any proceedings in respect of the partition be ponding 
before the Board, then on receipt of the final order of the Board determining 
that the partition as sanctioned by tho Commissioner shall not bo disturbed, the 
Collector shall cause to be published in his office, and in some conspicuous 2 :>laoe 
in each of the estates separately constituted by such order, a notice that the 
partition has been finally oonfirn^ed as it was sanctioned by tho Commissioner, or 
with any amendments or alterations, as the case may be. 

If the partition as finally sanctioned invplves any amendments which may 
conveniently be made on the extracts of the partition paper and on any maps 
which have been prepared and delivered or offered by uoticePto the recorded 
pTopri(itox'S as required by section 79 or section 85, tho Colleotor shall cause a 
notice to be served on every recorded proprietor whose estate is affected by such 
amendments requiring him to produce such extract and maps in order that such 
amendments may be noted on them ; • ^ 

and if the alterations made in the partition as finally sanctioned be such as 
to make it desimblo to prepare fresh extracts and maps as aforesaid, the Collector 
shall cause such fresh extracts and maps to be prepared ; and,shall cause a notice 
to be served op each proprietor declaring the extract and map which was fur* 
nished or offered to him under section 79 or section 85, as the case may be, to be 
cancelled, and requiring him^to takeout of the Collector’s office the^fresh extract 
and map which have been pi»epared. * * 

123. The Collector shall then prdbeed to give the sevetal proprietors posses-* 
.sion of the separate estates allotted each,* and, if necessary, may require the 
assistance of the Magistrate Yn giving su^x possession ; 

and shall cause to be s^ved pn every recorded jfropriqtor of a separate estate 
a iioti<^ inforndi]^ him that from tho dpte specified in such notice the sepa^tt; . 
estate assigned to‘him (as described in the extract from the partition* pape^ 
pared end dqli vexed or offered to him under Heotmn 79, section 8S, the 
preceding section, as the case may be) will be deemed to be separated fxninj the 
parent estate, and to be separately liable for«the amount 6i liahdreyenis^ Sj^ified 
m^^such notice, and calling tpon him to enter intoa for the 

psymenf of each revenue. 
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I64». The date specified in saoh AOtice shall not be more thW'three mon^' 
i^tCr the proprietors have been put ik possession of their respective separate 
, estate as therein provided. 

12t5. From the date specified in saoh notice, each separate estate sl^ll be 
borne on the revenue roll and g^eneral «re^ster of the Oolleotor. as a distinct 
estate separately liable for the amount of laxld revenue assessed upon it under 
this Act ; and shall be so liable, whether the proprietor have executed an agree* 
meut for the payment of the amount oFland revepne so assessed upon ihe said 
estate, or whether* he shall have failed to execute snoh agreement. 

126. The Collector may direct the construction of snob boundary marks as 
he nmy thipk proper .to distingnish the lands of each separate estate, and the 
cost or such boundaiy marks shall be deemed to be^ expenses of the partition. 

Boundary marks erected under *this Act shall be assigned to zeAindars, 
Or to zemindars jointly with tenure-holders, for preseiwation, as provided in the 
second danse of section 29 of The Bengal "Survey Act, 1875," and after they 
have been so assigned, the provisions of sections 19, 20, and 52 to 57 (both 
indnsive) of" the said Act shall apply to such 4>onndaTy marl^. 

* 0 

PART X. 

• « 

M^CELLANBODB. *' 

127. The Deputy Collector, with the consent of all the parties concerned, 
may refer to arbitration any point arising in the coarse of a partition ; and the 
provisions of sections 65 and 67 shall, as far as possible, be applicable to such 
references. 

128. If any proprietor of an estate held in common tenancy and brought 
under partition in accordance with the provisions of this Act shall liave ghen 
bis share or a portion of it in patni or other tenure or lease, such tenure pr lease 
shall hold good, as regards the "lands finally allotted to the share of the lessor, 
and only as to anch lands. 

" niustraiions, 

, tho proprietor o! a quarter share in a joint undivided estate held in oommon 
tenancy, gires to B a patni teot.re of the Whole of his intorest in the estate, entitling B, 
as long as such estate is .^eld in common tonazloy, to collect one-fourj.h of the rent payable 
% every raiyot on the estate ; 

Pw^ition of the said estate is made under this ^ct, and certain specific lands are as- 
atgeed io A as his separ^e estate ; 

!* — tiattiidor of the ent^ separate estate which has been assigned to A, 
end Witt be entitled to couecii ww t, »^iyats on theA estate. 

xke proprietor of a quarter share in a Joint undivided estate held in common 
teagiifiiw, gives to B a patni tenure of one-half of ^is shoi^p in the estatS, entitling B, as long 
gSsnimeStgte h held in common tenano/, to collect one-eighth of the rentr.^ payable by 
everr rai^i on the estate I ^ v 

Farl^&on of the esim is made under tbia Act, and certain specific lands are assigned 
"to Aa^hiisep^teeatate; ' ' " 

; wfilbecopie patnidar of one-half of Abi separate e^te, and will hold his patni in, 
tienanoy with the half of A^s interest wWoh A'ehaa not given in patni, jw that fl 
WhlW!^hae4te eottect/»he-hatfof the»nt|»yable byo every raiyat im A'e estatL and A 
W^fi^tladto ooUeett^ r 

II two or more estatoi fibnll eoiho into the possossion of one proprietor 
or of h«me ^dy of p^pnetoT8, Baoh^^ proprietor or body of proprietors 
a« tnoh eatotds ohithd» 

^ ^ W3ilinig\t0. the‘,Ootte0tbk,‘^.'^fi>Siei^ 
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Oollec tor eban, «noi loss than tbfi'ty days after tbe issue of a notificatiou of 
such application (provided be sees no objection)) comply with the same, and 
cause the necessary entries to be made in tbe records of his office, and sholf 
report tbe case to tbe Commissioner. 

131, ^henever any sepaiate estSrta cre%|^d under this Act shall fall in 
arrear so as to require a> sale of the land for tbe discharge of the arrear at 
any period within twelve years of the date of the confirmation of the pltrtition, 
the ColWctor shall, if possibly, ascortamP the cause of the estate having fallen 
into arrear, and shall enquire *whetber such arrear has been , caused % any 
fraudulent or erroneous Allotment of the assessment or assif nment of lands 
at the time of the partition, and sbaU make a report upon the case to the 
Commissioner for such action as the Commissioner may think proper. * 

132f If it shall be proved to the sati^action*of the Lieuteuaut-Govemor 
at any time within twelve years from the date of the final coufirmatioii of a 
partition by the Commissioner or by the Board, al( the case may be, that through 
any fraud or error at the time of«makiiig the partition the assets of the lands 
assigned to any separate estate were not in proportion to the amount of land 
revenue fpr which such estate was made diabb, or that the amount of land 
revenue assessed on any separate estate was not in proportion bo the assets of 
the lands assigned to silbh estate, the Lieutenant-Governor may order a new 
allotment of the land revenue upon the separate estates in accordance with 
the principles prescribed in this Act, on an estimate of the asBots of each such 
estate as they stood at the time of the partition, such estimate being made 
on such evidence and information as may bo procurable respecting the same. 

133. Whenever the Lieutenant-Governor shall pass an order for the re- 
allotment of the land revenue on any separate estate under the last preceding 
section, the Lieutenant-Governor may direct that the proprietors whose estates 
are found to have been under-asBessed shall, for each year during which they 
have held possession of the separate estates, be required to pay to the recorded 
proprietors of the estates which have been over-assessed, a sum equal to the 
annual amount in which the latter shall be found to have been over-assessed, and 
in default of payment the amount shall be leviable as provided jn section 138. 

No order passed by t^e Licutenaiit-Gsverfior under this section shall be 
liable to bo contested in any court. 

134. Every notification required .to be published in and by this Act shall, 

unless it is otberwiSe specially directed, be published by poking u^ copies of the 
same at the office of the Collector, and of the Deputy pollector who is making or 
has made the mrtition, at the mil cutcherry or m&l cutchernes (if any) of the 
proprietors of the parent estate, and at one or n^ore of the principal villages on the 
said estate. * * 9 * * 

135. Every •notice in and by jbhis Act required to be served on any person 

may be seived— * « » * 

(1) by delivering the same te the person to whom it is directed, or, on failure 
qf such sAvice, by posting the Airme on some conspicuous part of the 
house in which the said person usually resides, 
or by deliverin^^th^ said notice t<fa general agent of the person to whom 
/ such iptioe is directea, or to any person who Ijps bqien appointed in 
<^at ^balf, or who has Ij^n appointed an agent of the persen,% 
whom the notice is directed for the general purposes of any 
under this Aet j er ^ ^ 

. (9) by sending a registered letter containing ench notice ^irecteA te 

said person atlxis usual place of abodo or to the whm he iaef 
• be known to be residing^ or ^ . 

"lAl 
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(3) t>y posting a copy <A the noticO at ‘ any mil eoiohetty of the person 
whom the notice is direotel ; 

* or, if no such m&l cutcherry be found, and if the notice cannot be 

in any of the other modes mention!^ in this section, on some oonspico- 
ous place on the estate ^to wkmh such notice relates. 

In all cases where two or more persons are joint applicants for the separation 
of an estate to be held by them jointly &s a separate estate, service of notice 
under this section on any one such joihi applicant shall be deemed to be good atul 
sufficient servico on each and all of such joint applicants. 

186. Provided the directions of this Act be in substance and effect compliec\ 
with, no proceedings under this Act shall <.be affecM by reason of any mistake or 
by reason ^^of any other informality, unless any person has suffered, or is in 
danger of suffering, material injuiy in (consequence of snoh xnistalft or in< 
formality ; ^ * 

and no proceedings under this Aoh»shaii be affected by reason of the omission 
to issue any notification required by this Aot, or to service any notice on any 
person whose name is not recorded on the Collector’s registers as proprietor of 
the estatetin respect of which i&ho notice is required to be served. « ^ 

137. If aify proprietor or othnr person sliall fail to comply, within the time 
&i;ed by a notice served on him as by this Aot provided, with any requisitibsi ' 
made upon him under this Act by tl^e Collector or Deputy Collector, the Oblleotbr 
Or Deputy Collector may impose upon him such daily fine as he may think fft, 
not exceeding fifty rupees ; 

and such fine shall be payable daily until the requisition is complied with, 

V and the Collector or Deputy Collector may proceed from time to time to 
levy the amount which has become due in respect of any sucb fine, notwi%* ! 
standing that an appeal against the order imposing such fine m^y be pending ; 

Provided that, whenever the amount levied under auy euch shall 

have exceeded fiv^ hundred rupees, the Collector shall report the cashlisjieciafiy 
to the Commissioner, and no further levy in respect of sucm fine he fiiaue 
otherwise thanJby authority of the Commissioner!* , ' " 

138. Except as herein expressly otherwise provided, all fsei, fines,, ^ts, 
and other sums ordered to be ]^id by any person under this Aot, shall be desmed 
to be demands under section 1 of Bengal Act VII of 1868 {an Act to maJtefurtker 
provit^n for the recovery of arrears of land revenue and puhUo demands reedverahie 
Ue currikre of Ipnd rev'Hue), and shall be leviable as such. 

139. For the purpose, of any enquiry tipder this Act, the Collector and 
Deputy Collector shall, in addition to every power conferred specially by this 

^ A-Ot, hare power to summon and ejiforce the attendance of witne|ses, to examine 
firiinessesf and to compel the prbduotion documents by the same means (as 
lai* as may be), and in the same manner as is provided in the ease of - a eom*t 
Uhder the Cdde ot Civil Procedure. * ^ ; 

^ 140. All powqrs and fanotions v^ioh are assigned by this Aot to a 

I^puty Collector may be exercised^hnd dig^harged by the' Collectoi:,; and wheh^ 
ever it is provided this Act that anr aot done,^^r order made by a Deputy 
Co^eotpr shall require the sanction ofthe Collector, shall be appealable to W 
Colleqtorl such act ^hall have been deme or snoh order sbatlj^ave made 
by : the 0oBeotor, it shall be deemed to nave been sanctioned tfaeJCIollebtor, pr 
to the Collector in appe^, as the case may 

r 14il. f: 3?he liieutenant-^rernoxr may vest any filoUeotor or Deputy 
trith or any of the powem wh^ the ptbyirieiifl of auy 

lot^^'inighl^be euerelsed bji'them^ respectively, 
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B, to confirm a partition made by the partief# 

# 


Stteb powers may be confeirM either ffen^rally in teepeot of ejl esisates 
in partition of T^hioh the Collector lOP Deputy. OoUeetor toay at any time 
and in any dietriot be engaged) or specially in respect of any particular estate* * 
142, An appeal, S presented within one month from the date of the 
order a^eakd a^inst, smU lie to. the O^leotor against erexy order a 
Deputy Collector, • 

(a) directing, under section 41, by whom the costa of an enquiry ^held is 
Cjonsequence of an objection pr^erred sbalhbe paid ; ' ; 

(S) accepting or adopting any papers under section 63 for the purposes: ed 
a partition; • • 

( 0 ) refusing, under section ( 
or by arbitrators j i 

(d) «fi3dng, under section 89, the j limits of land and the rent to be paid 
for it iif perpetuity ; 

(e) refusing, under section 104, 4o make a partition aif applied for by tha 

joint applicants ; . 

(f) passed under section 110 «in respect of lands held rent-free, or under 

section 1^ in respect of lands included in a tenure ; 1 

(g) imposing a fine under section 137. * * 

^ 143. An appeal, if presented to the Commissioner, or to the Collector 

for transmission to the Commissioner, within one month from the date of the 
order appealed against, shall lie to the Commissioner against every order of 
the Collector (whether such order be passed by the Collector in the first 
instance, or in appeal from the order of a Deputy Collector) 

(a) having the effect of rejecting an application for the partition of an 
'j or for w separation of a share, or of putting an end to proceedings for 

cff^c^ng or separation after the application has been admitted ; 

\ (hy dfreotidg^ under section 31, that an application for partition or separa- 
^bea^itted; . 

( 0 ) or adopting any papers unde? section 63, for the purposes of a 

partition; • ^ 

\ ; f .{d} rafumug, under section 68, to confirm a partition madp by the parties or 
by aarbitrators ; ^ 

(e) setting aside, amending, or approving the general arrangement of the 
partition under section 75 ; . * ^ 

(/) approving? with or without amendment, a partitioff made^by a Depuly " 
Collector, or directing such partition to be amended or a fresh petition to be 
made, or making a fresh partition under section 81 ; 

(g) fixing^ under section 89, the limits of^and and the rent to he paid for ii ? 

in perpetuity; , * # 

(h) refosinpf^ under section to allow a partition to be made in aooordi; 

anee withmn existing private division ; "• « • 

(1) passed under section 119 in rispeot of lands hel^ rent-free, or under 
section 111 in lespecf of lands indued in a'^nure ; 

{h) approving or disalk^ing, under section 114, tbe allotment to the 
under partition of a portion of jiands held in common tenancy between the . i 
piietoro of euchqftate and the froprietom of one or more^ther ^tatm i ' V t > ' 
(4) paaited under section 116 as to cusputes or doubts regarding isM ’ «v i 
(m) imposii^ or confirming the imposition of a fine nmier seekm 
<n> impDstng any fine mnounting to more.tl^nlSIty rupesa^ or f ‘ 
paynMunt of any eosts amounting to than fi% rup^ , . 

144 An appeal, if presented to the Bi^rd, fir 

six weeks iE^sn 
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lio to the B6et4 against ever/ order oi the OonSmiasionet which 
confirms, mpdifies, or reyerses any order of the Collector 
^ (a) having the effect of rejecting an application for the partition of an estatCf 

or for the separation of a share, or of putting an end to proceedings for effecting 
a partition or separation after the ^plication has been admitted ; 

(h) directing, under section oi, that an application for partition or separa^ 
tion 1^ admitted ; * 

(c) accepting or adopting any papers under i^ction 63 for the purposes of a 

partition ; * 

(d) approvii!|; or disallowing, under section 114, the allotment to the estate^ 
under partition of a portion of lands held in common tenancy between the pro* 
prietors of i^uch estate and the proprietors of one on more other estates ; 

and against every order cl the Commissioner 

(e) directing, under section 40, that any proprietor shall pay more flian his 
proportionate share o't the expexftos of a pariition, when the excess which he is 
ordered to pay exceeds five hundred rupees ;« 

(/) directing, under section 113, that anyesum shall be paid by the proprie- 
tor of an estate other than the ^estate under partition, when such sum exceeds 
five huudr^ rupees ; ^ 

(g) confirming, under section 118 or section 120, *or amending or setting 
aside, under section 120, a partition as made by the Colleotor ; * 

(J) imposing, or confirming tne imposition of any fine amounting to five 
, hundr^ rupees, or ordering or confirming an order directing the payment of any 
costs amounting to more than five hundred rupees. 

145. Except as provided in the three last preceding sections, no appeal 
shall lie as of right against any order passed under this Act by any omcer ; 
but the proceedings and orders of every Deputy Collector under this Act shall 
be subject to the supervision and control of the Collector ; the proceedings and 
orders of every Deppty Collector and of the Collector to the supervision and 
control of the Commissioner ; and the proceedings and orders of all revenue 
officers to the 6i^)ervision and control of the Board ; 

and any order^passed and anything done under this Act may be modified, 
amended, or reversed •.by the^ supervising and controlling authority at any 
time before possession of their respective separate estates has been given to the 
several proprietors as provided in section 123, but not after guch possession has 
been given, except as*^rovided in the next succeeding section. 

146. Any proceeding8«of a revenue officei; connected with giving p<rase8Bion 

to the proprietors of their respective separate estates as provided in section 123 
may be set aside *or amended as above provided by any si^pervising and 
oonMdingr revenue authority, provided that^ such supervising and controlling 
anthority shall within three months of the date on^whioh such* possession < may 
have been given, joiake an order to^the effect that such prooeedingstee under 
the consideration of mch authority. * • , 

Stieh order shall be oommunicatid to Collector df the district, who^ 
ahall^.^U8e the same to be published^ by notifica%iou in the manner prescribed 
by section' 184. • ♦ " • * 

147. 9he Cpmin^sioner and the Bq|rd may pass such ord^ as tha 3 Qi shall 

think fit ip /aspect of the payment of costs of any appeal which is made to them 
respectively under this Act, . . ^ 

. . in ^which a Collector or ^ther ofi^r shall exercise 

any persoi^ c gnilty of the offence, of giving or ; 

fapr^ini^lse Oyidenc^^ forgery, ae ifi Indiap Penal (Me, 

w abeupng. any of ilmse offences, 4p©h or other bfflep 
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the eame powers^ia respect of suoti offeaoe, attd ci the person "ehax||[ed wi^ 
committing the same, as are vested by th* Oode of Criminid Prpoeiltire in a civil 
court, when any such offence is committed before or against such court, c/t 
when a document believed to be a forgery is given in evidence in any prooeedtnge' 
in such court. ^ 

149. ifo order of a revenue oficer 

(a) refusing to allow a partition on the grounds mentioned in section 11 ; 

(&)b rejecting or directing be amended an application under section 20 } 

(c) made under the first clause of section 32 ; 

(d) made under Part 'IV, Part V, Part VI, Part VII, PaifE VIII (except as 
"provided in the next suooeedinjg sectiop), or Part 12C ; . 

(e) imposing a fine : • , • 

(// in respect of the payment of ^osts &f any appeal under section 147, 
shdU be liable to be contested or set aside by a suit ^ in any court, or in 

any manner other than as is expressly pravided in this Act. 

150. Notmthstanding anything contained in clause (d) of the last preced* 

ing section, • • . 

any person claiming a greater interest in any lands which we|:e held in 
common tenancy between two or more estates than has beent^ssigned to him 
by the order of a revenue officer under section 112 or section J 14 ; 

and any person who is aggrieved by any^ order of a revenue officer passed 
under section 1 16 ; 

may bring a suit in a court of competent jurisdiction to modify or set aside such 
orders of the revenue officer. 

151. In the execution of the duties vested in the Board by this Act, the 
Board shall be guided by such orders or instructions as they may from time to 
time receive from the Lieutenant-Governor. 

152. The Board may, from time to time, make rules, not being inconsistent 

with this Act — ^ . * / 

(a) to regulate the expenses of effecting partitions, or the amount of fees to 
be levied in respect of partition"!, the allotment of the same among the proprie« 
tors, and the instalments in which, and the times at whicb^ the same shall be 
levied under Part IV ; * * 

(5) to regulate the receipts, disbursements, and management of any estates* 
partition fund ** formed under section 45 ; * 

(c) to regulate the employment and remuneration of a%[iins and other subor^i 

dinate officers appointed under Pajrt IV, to enable tho.officer making the partition 
to keep himself informed of the proceedings of such office]^, and to exercise a 
proper control pver them ; ♦ 

(d) to rejralate the form in w]j^ioh the partition papers shall be framed under 

section 66 fimd section 77 ; ^ . 

(e) and generally for the guidance of officers in conducting partitions under 
this Act. 
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• SCHEDULB. 

See ^iion 2. 


Number and year* Subject pr abbfevSftM title. 

• 

• • 

Begdlation XI of ISIX ... For extending peiijod of revising jama So much as baa not been 
on certain «* repealed. * 

BegulationXIXof IsSli ... Consolidating Begulations respectixig Ditto. 

^ psxiition of estates « 

AetXXofl836 Qnasbin^ of ButViueraa^ »*. Ditto. « 

Act XI of 1838 ... Romuneralion of ^ersofi effecting a Ditto, 

partition. « 


Extent^ repeal. 





PART il. 

DRAINAGE. 

ACT VI, B. C., OF. 1880 5 ACT V, B. 0. OP 1871. 







42. Bvopy landholder who has been charged with any sum by <ta reporc 
pubUshpd as aforesaid may, after he has paid or engaged to pay the same, — 

(a) proceed under any law' for the time being in force to enhance the repta 
^ of any person holding immediately from him any Idfid, the productive 

powers of which Imve beea increased by any works carried out under \ 
this Act, provido<h*that any such person may at his optibn elect to 
pay under clause (6) of this section : or 
{hj recover such sum or any part thereof, according to the proportions 
hereinafter provided, With interest Ut the rate of five per cent, per 
annum from the date of payment by him of any portion thereof, from 
« the persons holding immediately from him lands in respect of which 
• such sum has been declared payable^and which have been benefited 
by any scheme or works carried otut nnder this Act. * 

(c) The sum recoverable by such landholder from each such person nnder 
* clause (b) ' in respect of the lapds of each class shall bear the same 
proportion to the sum charged upon such landholder in respect of 
all lauds of that class as the area of the lands of that class which 
are held by such person bears to the area of the lands of the same 
class in respect of which the landholder has been charged. Ko 
person from whom a landholder is authorized to recover any sum 
nnder this section shall be liable to pay in any one year more than 
one-tenth part of the total sum so recoverable from him, and no 
person shall be liable to pay in one year more ^than the increased 
annual value of the lauds in respect'of which the payment is made. 

43. Any superior tenant, Who has made any payment to a landholder under 

the provisions of clause (6) of section 42, may , 

(o) proceed under any law for the time beihg in force to enhance the rents 
of any person holding directly from him lands the productive powers 
of whi^h have been inci’eased by any works carried out under this 
Act, provided that any such person may at his* optio^ elect to pay * 
under clause (h) of this section ; or , ^ 

(h) recover the sum or part of the sum which has been so paid by him 
accordingly to the proportions and subject to the rules laid down in 
clause (c) of section 40^ with interbst at the rate of five per centum 
per (tnnum fronrthe date of payment by him of any portion thereof, 
from the persons holding directly from him lands ip respect of which ^ s 
. the payment has been mafie, and which have J)oen benefited by any; 

«eohome of works carried, put under this Act. 

44. (1) The sum pay aide to a landholder or superior tenant in any one yeat , , 
sindcr planso (6) of section 42 or pnder clause (&) of* section 43 shall be payable ; 
by e^ai installments upon the days appointed for tho'naympnt to such laud«^ l. 
buMer or superior tenant of the rent of the lands concernea, and shall be 

** abte Imp if the same were an arrear of rent. ' ' j 

(2) If such landholdek* or superior tenant ihid any person holding \ 

directly from him cannot agree as to*the amount which such perefbu ; 

6#h landholder or auperioPr tenant may serve such person through the Ooljc^r 
:ynth a hotioe sotting forth tho amount whioh he olaithe> and reqninng such per* 
102 , , ■ ' ' 
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BDtt, witibin one inoDth after the seWice of Bach notice, to pay thj amount claimed 
01^. enter into an engagement for the payment thereof by instalments extending 
dvei* a period of not more than ten years, or appear before the Dollector and 
object. 

(3) If such person do not within the said period of one month appear and 
object, the amount set forth in such notice shall be recoverable with interest at 
JBvo pe^ centum per annum. If such' person appear and object, the Collector 
shall dispose of Shch objection, and hi^ decision sb^ll be final. The Colleotor may 
direct that anjr s^ of money payable under his decision, together with any cost 
awarded by him, oe paid by instalments extending over a period of not more than, 
ten years. The provisions of clause (1) of this section shall apply to every sum 
payable acbording to an order ^of thecOollector passed nnder this section. 

45. No person from whom any' sum has been recovered under olaulp (h) of 
section 42 or under clause (b) of section 43 shall be subject to any claim for 
-enhanced rent on account of the' benefit cauSbd by the works to his lands. 

59. The following portions of this Act shall apply to any scheme or works 
carried out under the provisions of Bengal Act V of 1871, that is to say— 

(a) As to the method of realizing sums due on account of the cost of tho 
works, sections 31, 38, 39 and 40. 

(5) As to the recovery by landholders or superior tenants of the cost of the 
works, from persons holding land under them, Part V. * 

(c) As to other matters, Part VI. 


ACT V (B.O.) OP 1871. 

- (Thb Hooohly and Burdwan Dbainaqd Act.) 

33. Eveiy proprietor of lajid charged with any sum under the provisions 
aforesaid may, aiter he shall have paid or ontored into an engagement for tho 
same, recover fi^m any person from time to time holding immediately from him 
any tempora^ lease or other; subordinate tenure benefited by the woTks in 
respect of which such'' payment may be Secured or made, an annual sum, calcu- 
lated at the rate of ten per c^nt. per annum upon such portion of such payment 
as shall bear to the entire payment the same proportion oB the area of the 
lands of such person benefited by such works bears to the area of the entire lands 
cf%ticb proprietor benefited by such works, 

Such suuA to be payable by equal instalmefits upon the days appointed for 
the payment of the rent of such tenure, and to be recoverable as il the same were 
an arrear m rent. ‘ 

< ProvHed that such proprietor shall not be i;entitled to recover under this 
Section froni any orach person as aforesaid more than the entire amoal&t of pay ^ 
ifient which such preprietor has oi engaged to make with interest thereto 
at 1 ^ rate of five per cent, per annum, and^that %e sum annually '^recoverable 
in any ease ^all not exceed the increase in the sraual value of the partioular 
lauds benefited. ^ 
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ACT V, B. C., OF 1876, (AS AMENDIU) BY ACT VII B. C. OF 1880). 

PART XIII.— EMBANKMENT. 

ACT n, B. C., OF 1882. 

PART XIV.— IRRIGATION. 

ACT III, B. C., OF 1876. 
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An Act to provide for the 8wv^ and Demarcation of Land. 

* • • • • 

38. Brery zemindar or tenure-lvolder to whom any sum is payable iindei* 
the preceding sections, may recover the ^me with interest as# aforesaid in the 
manner provided by any law fbr the time being in force for the recovery ci 
arrears of rent in respect ef the tenure for which the sum is due. 

B. 0., OP 1882. • 

^ EMBANKMENT. * 

74. Every zemindar or tenure-holder to» whom anjr sum or instalment 
thereof is payable under an order made in pursuance of section 68 may recover 
the same with interest as aforesaid in the manner provided for the recovery of 
arrears of rent in respect of putni tenures by the provisions of clauses 2 and 3 
of sectioh 8, sections 9, 10, 14, 15, and clauBes 1, 2, and 3 of sectiod 17 of Begu- 
lation VIII of 1819, aS' amended by Bengal Act VIII of 1865, or by the provi- 
sions of any similar Act for the time being in force ; .provided that the right or 
interest of any person holding from tho delimiter shall not be afiected by any 
sale held under these provisions. 

ACT m, B. C.. OP 1876. 

THE BENGAL lEBIGATION ACT, 

83. Any sum lawfully due under this part (water-rate) either to the 
Government, or to any person who has entered into agreement tp collect dues for 
the Government, and certified by the canal ofBcers to be so due, shall be deemed 
to bo rent payable on a potta on engagements in respect of the land irrigated, and 
shall be recoverable os such by the person to whom it is payable. Provided thait 
the claim (if any) for rent in respect of such land shall have priority over any 
claim for arrears of water-rate so far as regards recovery' of rent by the exercise 
of the power of distraint. 
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M!T KO. IX, (W^ liTe.. 

(As amendisd by Ac£ IlT, B, C, of 188LI 

Passed by trb LiEaTERANT-GovEBNOR of Bergal in Comoii, ^ 

(deceived tke mmt of His Eonor t%e l&th April 1879, md^of tHe " 

General on the^Qth S%im 1*879*) « 

• An Acl to amend the lam relating to the Ooitrt of Whndei 
Whereas ifc* is expedient to amend the lanr relating to ijie Obnrt of Wm^ 
within the territories under the administration of the Lieutenant-Governor of, 

. Bengal ; It is enacted as follows : — • • • 

FARTl. 

PjrpUminary, . • 

L This Act may be called the, pourt of War^! Act, 1879.. ^ . 

It extends to all the territori^ under the administration of the. Ideunenanth 
Governor of Bengal, including the scheduled districts ^of Bengal as defined in 
the Sohe^led Districts^ Act, 1874. » ^ 

It shall come into *force from the date on which it may be published in. the 
Calcutta Gazette with the assent of the Governor- General. 

2. Benj^l Act IV of 1870 (the Court of Wards* Act), section 11 of Act 
XXXV of 1858,. sections 12, 14, and 15 of Act XL of 1858^ and so much of sec- 
tion 21 of Act XL of 1858 as provides that the civil court may direct the Collector 
to take charge of an estate, are hereby repealed. 

All persons and properties 'which at the commencement of this Act are 
under the charge of the Court of Wards as constituted by Bengal Act IV of 1870, 
shall be kerned to be under the charge of the Court of Wards as constituted by 
this Act., ^ 

And all persons and propoj;^ies which at tne commencement of this Act are 
under the charge of the. Collector by virtue of an order of the civil court under 
seetioa 11 of Aet XXXV of 1858, or under section 12, sectioa>14, or section 21 
of Act XL of 1858, shall from such commencement be deemed to be nnden the 
charg^'Of the Court of Wards, . 

And all rules, prescribed, orders '•oy apj^intments i|mde,; and agreements 
ei»cated under the Court of Wards’ Act, 1870, and now in foiue,. shall,, (so far 
as they are constant with this Aat> be deemed to ho respectively pnesciiheA 
made, and executed under this Act. , 

And all orders and appointments mad^ by Collectors under Act XXXV 
of 1858 C(r Act XL of 1858,, and now in force, shall (so far as, they ‘are^sonsisteut 
with this. Aat) hS deemed to ho made under this Act. ^ 

And iBi suits and proce^i^ now pending, which may have been, oom* 
ineiiced. under the Court of Wards’* Act 1870,. or by jGollectors under Act 
d 1658 or Act XL of^l858, whall be deemed to be costoenced ttmler . 
this A^h >■* 

8. .In this Act, unless there be something iwpn|^t 
ooAieM^ • • • \ ^ i ^ 

V Qolletftor indudes any officer in charge of the mmne imsdifdldat ,h' 

dlstvii^.. /r 

^ Count means 

1*0 (Smist ^ wwda Wddegated tod 

CoBe^ «* : 
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E8i)aie * ’ meass of lands ^bit)h are bomS on the revenne-i^U of a Oolleotor 
as liable for the payment of one and t1^ same demand of land revenue i 
* Minor ” means a person who baa not completed bis age of twenty^-ona 
years; 

“ Section ” means a section of .this Act< ^ 

W^d ** means any person who is under the charge of the Court of Wards, 
or whose property is unjer such char^. * 

4. Is otbing^ contained in this iSst shall affeet any of the provisions of Act 
XXXIV of 1858 ^r the jurisdiction, as respects infants, of any High Court of 
Judicature* 


PART JI. 

ConsHtutim, Jurisdictiony ami poweiys of the Court of Wards. 

5. The Board of Revenue shall be tbs. Court of Wards for the territories 

to which this Act extends. c 

It shall deal with every person and every pioperty of which it may take or 
retain cliarge udder this Act, or which may be placed under its charge by order 
of a competent Court, in accordance with the provisions of this Act. 

6. Proprietors of estates shajl be held disqualified to manage thfiir own 
property when they are — 

(а) females declared by the Court incompetent to manage their own 

property ; 

(б) persons declared by the Coui*t to be minors ; 

(c) persons adjudged by a competent civil court to be of unsound mind, and 

incapable of managing their affairs ; 

(d) persons adjudged by a competent civil court to be otherwise rendered 

incapable by physical defects or infirmities of managing their own 

property. • 

7. Whenlver the sole proprietor of an estate, or all the joint-proprietors of 
an estate are disqu^ified as provided in the last preceding section, the Court 
shall have power to take charge of all the property of eveiy such proprietor or 
joint proprietor within its jurisdiction, and of the person of any such proprietor 
or joint proprietor who is resident withifi its jnrisdmtion ; and also of the person 
and property ef any minor member of the family of any such proprietor or joint 
. proprietor who has an immediate or reversionary interest in the property of such 
proprietor or joint proprietor, 

8. Whenever the circumstas^oes of any wal’d become sueb that the Court 
eould not* take charge of him or of his propSl-ty if he were nof under its ohar|^ 
already, the«»Court shall he bound to^ release from its charge such person and his 

> . The ppurt ifiay in its discretion, in any case in which it is empowered by 

Act to take charge of the person and pitpeHy of any di^ualified ^roprieton^ 


ah.any fime flrithdmw from such charge if taken ; * f . . 

(a) atAny time resume such chaige, after having withdrawn fr&m tt«, 

Ip., ‘Tl^enever a civihioonrt thinke, it naoessqiy, under section 9 of Act Xti 
of 1858, to thake provision for the churgc of the perBon and ptpperty ,o{ a 
; mil under section nt of 

’^'^encvefaijCi^ W hecn^adjudged, uiuier’AotXXXV of 
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►rop&i/y of such minor or disqualifie(f proprietor con^istfi, in whole or 
^nd or any interest in land, trfb civil court may apply to the, Court 

1 « .1 1 J a i’* J*—.: wAj 


if the 

in p^t, of w* ^ ... — ^ -~rMrr*r " - , 

of Wards to take charge of the person and property of such minor or disquauned 
proprietor; and it shall bo at the discretion of the Court of Wards to take chailge 
of such person or property, or to refuse to do«so. ■ 

Nothing contained in sections*!^ to 19 (both inclusive) of Act Of 

1858 shall bo held to apply to persbns or properties undei; the charge of the 
Court ef Wards. # , 

11. Whenever one oy more of the joint proprietors of wjyose properties the 
. Court of Wards has taken charge ceases to be subject to the jurisdiction of the 

Court of Wards, and the persons and properties of th^ remaining joint proprie^rs 
ihereby^ceaso to bo subject tft the jurisdiction of sthe Court of Wards, notwith* 
standing the otherwise continued disqualification of such remaining joint pro- 
piietors, the civil conH which won^d have jurisdiction under Act XL of 1858 
may, on the application of the Court of Wards, direct the Courb oC Wards to 
I'ctain or resumo charge of the persons and properties of the still disqualified 
proprietors during the continnaflee of their disqualification, or, Subject to the 
provisions of section 12, for so long as such cjvil court may ordgr. * 

And in case any oj the proprietors who have ceased to bo subject to the 
jnris(^iction of the Court of Wards so consent, the Court of Wards may retain or 
resume the charge of the properties of such proprietors, or any part thereof, so 
long as the property of any of the disqualified proprietors remains in charge of 
the Court of Wards. 

12. The Court of Wards may at any time withdraw from the charge of 

any person and property taken under section 10 or under section 11, and from the 
charge of any person or property which before the commencement of this Act 
was placed under the charge of the Collector by a civil court under section 12, 
section 14, or section 21 of Act XL of 1858, or under section 11 of Act XXX V 
of 1868 j ^ 

Provided that it shall giv^ notice of its intention to withdraw to the civil 
court concerned, and that such notice shall be given not less than two months 
before the Court of Wards shall so withdraw. • 

18. Whenever, on the death of any ward, the succession to his property or 
any part thereof is in dispute, the Court may either direct that such property or 
part thereof be mafle over to any person Claiming such property, or may retain 
charge of the same until the right to possession of the claimant Has been deter- 
mine under Bengal Act VII of 1^76, or until the dispute has been determined 
by a competent civil court. * 

14. Subject to the provisioi^ of this Aof the Court — , , 

(a) may, through its manager, ^do all such things requisite for the proper 
caro ae ipan%em6nt of any*prope^y of which it may ta!^ or detain charge 
under this Act, or which may bq placed under its charge by order of a compeimt ; 
ci^ court, ^as the pfbprietor of any juch property, if not disqualified, .might do 
for iti^ oaro and management, fand 

- (i) may, in respect of ,4he person of any ward^do all such things as might 

be ligt^ally done by the lei^l g^ai'dian of such ward. ^ , 1 ; , < 

16, 53ie Court may exercise all or any powers conferred on it hy tl^ 
through the Commissioners of the divisions and the Collectors of the disti^ctg iu; 
which any part of the propesty of the disqualified ptbprietor may be silnsto}^ or 
thrCugh Atiy other person whom it may ap^int for such mrpom. 

jCJourt may, withthe sancstion of Ineuteaant^^vei^of/i^^ 


jtimo dme®® to such 



vliQ. 


« 


iW^o. 


' " Site 'iOoutt my <from 4itm >to tine order swhieetdteelBiwwitBito lie 

' ^ . eatartaio^ bA expeagM te to iwHmed, M<it etoliaana- 

iMligliiiteiit and «»? ueqaiBite for 'the -eBre end unmuniiMiis ;«l '♦the 

V ' ’^emns and pn^evtiee under Ha ‘ohan^/iorsapeiiititni- 

i '* ‘ « * ti VI .. ^ _J* .vL«_ 


d«»oe, for the audit of aocoucta, aaid gen^My for all tbo purpqim #£ 
wd ord^ that such oxides, iuolftBiVe of idl >BalaneB» gratuitiea and 
^^Inenis^oti aoooimitsnf iHa^ leave allov^Ses of snoh ^establishtnents be (teged 
agmnst any one or more properties for the parpoGipa of which such establishmeiits 
t^hn^lmn/^tei^ned^r snoh expenees have been incurred/' (Aci III 
G9o^C7.of 16B1.) • 

Vi* Court may; in respect of such of the establishmeuts and expenses 

jefeited to in ifae last preceding seoticn as are in thb judgment of the xf^uri «of 
' a geaoial natuve, divMt tibat they ehall lfe met by a general contributwn from 
llie j^pertiios in chaige of the Q>urt, to be Ipfied in such ‘manner and in such 
vropDrmm as the Court may from time to time direct. It shall be, and shall 
Wnemed aiwiiyB to liave been lawful, and charge against any fund to which 
enehigeneml hontoi^tion may from time to tinie be, or have been, credited, any 
^ tolaries, gratnitim, leave allowUnce^ or pensions of officers and servaiats which 
the iii^taxiaiit^oyeiiior may order, or has already ordered, to be so. ehatged/ 
U. O. 0/ 1881.) 

'IB. Xha '^urt may ' sanction Hhe giving of leases or farms of the whole or 
,part:df any properly under its chaige, and may direct the mortgage or sale of 
any part of such property, and may direct the doing of all such other acts as it 
may judge to be most for the benefit of the property and the advantage of the 
waid. 

19. If the Court thinks it expedient to direct the sale or mortgage of any 
to^^of an estate of which the wa^ is the sole proprietor, it may order the Gol- 
ledtor to partition off such part into a separate estate, and the demand of land re- 
venue and of the ciiises for whiclf the original estate was liable shall be aawssed 
upan and divideji between the two separate oStateslo formed, respectively, in sucn 
manner as the Court, with the sanction of the Lieutenant-Governor, may direct., 
90. The Court may appoint one or more managers for the pioperiy of any 
ward, and one or more guardians for the care of the person of any ward under the 
eharge of toe Court, and may dbdtrol and. remove any manager or guardiau so 
appSdnd. . • • 

' ^{G&:aiiy disqualified proprietor becoming a ward, the Court mayi at itsdil- 
; matom refuse to^recognize any appointment of a persomto be guasdiain 

of such diroualifiM )>roprietor wU^ may have been made by a will. 

^ 91. li^e Court may make sucm orders as ^ it «may seem fit n^ respecbof the 
bdui^ and^residence of a minof ward, and su^ im^rsneinbsrs 

ohnr^, and in Vefspeet of 11# ^mgtody ^aod 
■ ; W^»|Mie ^of -iiaiy ' ^wagi, not Iming a minor, whose person m under 

: \ The ^^rishaUalbw, for tha support bf bach WBdfd and of his fismilyt 

with {pgard to the mik mA 

partM. 


. f ' 

0 






“ {Suito % 

'W ' 


fit tolisA|»'£s«im 
't»6 ‘pi^ 



0itte'joie 

tog % i i ii ig',t>A iS lSS iiK 



MT tX-^9, b.41.] 


10 or section ll^of the said Act or under section 70 of "Bengal Act, Yll of 1876, 
shall be exempt sale fotr airears of Oforemment fevonue which have apor^ii.ed 
whilst anoh esta^ share or part has been under the charge of the Court. 

Provided that air such arrears of revenue shall he the first charge u^ii 
the sak prqoeeds of any estate', 8katl> or part which may be sold for any mother 
Gauae than lor such arrears of revehue. » * 

“ Clause 2.-<-If at the time when |ueh estate, share, o^.jpart ceases to ha 
under ^ charge of the Court pf Wards, or arrear of revenue m due on ncc<^t 
thereof, the Collector mi^ attach such estate, share or ,p§rt, and o<^lect 4hn 
•rent, cesses and other demands due, and all arrears thereof, mana^Ug: hkh 
estate, share or part, either directly oi^through a manager, or by binning it for 
a period not exceeding five years, as he ms^ think fit. 

“ Brovided that when such esfhte, share or part has been attached under 
the provisions of this clause, the pi^ceeds shall be paid to the Collector, and the 
Collector, after deducting the claims of Government for revenue and other. pubUo 
demands, tc^ther with any interest* which has aocmed upon such, public demands 
other than Government revenue, hud the charges of management, &a^ up to the 
date of'miildng such deduction, shall release imch estate, slji^ or part from 
attachment and pay any balance of the proceeds still remaining in his hands to 
the proprietor ox such estate, share or ^rt, or to his duly constituted a^ut, anjd 
shall fumi^ such proprietor or agent with afti account of the receipts and expen- 
diture extending over the time when snch estate, share or part ^was under 
attachment.^ (Act III, B, C. of 1881.) 

23 A. “ Notwithstanding anything in clause 5, section 8, Eegulatioh { of 
1793 or in section 23 of this Act contained, any estate, share or part of 
an estate, on which an arrear of revenue has accrued while under the chaw 
of the Court, may at any time be sold under the provisions of the law for 
the time* being in force for the recovery of arrears of Government revenue, if the 
.Court has certified in writi^ that the int<!rests of the Whrd require that such 
estate, share or part be so soldf and has stated in such writing ij^ie reasons upon 
Which it has arrived at such conclusion.” (Act III, B, C, of 1881.) 

24. No estate, the sole property of a mitfbr or of ^two or more minors, aud 
descended to him or them by the I'Ogular course of inheritance, or by virtue of 
the will of, or some settlement made by, someMeceased owner theireof, shall be 
sold for arrears orrevenne accruing snbfoquently to his oif their ^accession to the ' 
same, until such minor or one of |uch minors comp^eW his age of twenty-one 
years, but all arrears of revenue shall bo the first ^zge upon the proceeds of 
such estate if the estate is sold for any other pause during such minority. 

' The Collector may, on an aipear so accruing on any such estate# attach tlie 
eahtte and cirileot the renfo and ajl arrears of rent due, managing the esiafo V 
ei^ierdixasctlj^or throughamanagerorby farming it, as he«mayHhink 

net ten years, nor extending bejon^ the time when sho^ 

ntthor or ono of sudh minors completes hiskge of iwenty-ono years. 

23, The exemption fiolh sale for drears of revenue given by bqcUm m i 
llhadl a|^ to cases ixrwh^h a written notioe#of the foot that the e»bate;.;ib ~ 
prbi^% of one or more minofs, and entitled |p such ^ 

'IbCeu^'sei^^mi'Ilk'Cblle^r befoi^^ ^ 
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PAST IV, 

9 

AsOBBTAlllMBNt OF Dlfi<2UALlFlCATtON. 

** * ^ 

‘ 27. Whenever any Collector Has reason to believe that any perjtoi^ residing 

in his district, or being the proprietor of an estate borne on the revennc-foll of 
his district, should .be declared or adjudged to be a disqualified proprietor^ under 
section 6, he shall make such enquiiT* as he may doom necessaiy, and if satisfied 
that such person should be so declared or adjudged, shall make a I'eport of the 
same to the Court ; * ^ 

and th# Court shall, on receipt of such report,* make such order consistent 
with this Act as may seem to it*exped&nt. ^ * 

28. Nothing in section 27 shall prevent the Court or the local Government 

from putting the provisions of this Ach in fdree without any report from the 
Collectqr. . 

29. Whenever any Collector receives information that the sole proprietor 
‘ of an Gsiata which is borne on the revenue-roll of his district has died, • 

or that the dole proprietor of arty estate has died within his district, 
and« such Collector has reason to believo that the heirs of such proprietor 
should be declared or adjudged to^be disqualified under section 6, he ma^ take 
such steps and make such orders for the safety and preservation of the moveable 
property of such heirs, and of all deeds, documents, or papers relating to the pit)- 
perty of such heirs, as to him may seem fit. 

Such Collector may call upon any other Collector in whoso jurisdiction any 
such moveable property, or any such deeds, documents, or papers may bo, to take 
chairge of the same, and thereupon such other Collector shall have the same 
powers with respect to such propei^y, deeds, documents, and papers within his 
district as are confeiy'ed by this seption on the first-mentioned Collector. 

If the property is not afterwards taken ni^der the charge of the Court, all 
expenses incurrm by a Collector acting under this section shall be recoverable as 
arrears of revenue from the own^r of such property or the person or persons whom 
the Collector sHall find to be in possession of such property, and shall constitute 
a demand under Bengal Aot, \II of 186B, or any similar law for the time being 
in force. ‘ ^ 

80. A OoHector acting under the last preceding section may direct that any 
pembn who has the custody ef a minor heir of any such deceased proprietor ^all 
produce such minor Jbefore such Collector or before any other Opllector on a day 
nxed| and the Collector before whom the minor is so produced may make/ such 
order fpr the *temporai 7 custody and protecMon of such miupr as to him mqy 
'eemn'fit. ' V , , . 

If tho nmor fa a female, she shall ^ot be brought into the presence of the 
Cedteoiot, but the CoUbetor may takeosnoh steps tor her identification as he may 
think fit. ^ \ 

fiL If a sole pi^j^rietojof an estl^ who does not reside within the 
limite of the ordinal original mvil jurisdiction ofMie High Court is reported % a 
Cblleotor tie of finsbumd mind and incapable of managing hfaifcii^ ilin 
, may order t^ Cedtecto^ making sdeh report, or such oth^ Collector ^urt 

Aot ,X5K3tV of 

r to^ithe court of: i^e within the mriadictioii^of whick stuA 

'S?^ to.es^ ,n*o doBB-aoi 

of Utie 
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a Oolleotor to bd* incapable of managing hiii property on the gvonpid of some 
physical defect or infirmity other than unlonndness of mind» the Conrt may ord^r 
the Golleotor making such report, or such other Golleotor as the Gontt may 
appoint, to apply to the principal oiyil court of the district within which such 
person may residing ; and npoh sneh *Gollactor so applying, snch civil oohrt 
shall enquire into and determine thd question as to the alleged incapacity* 

33. If a sole proprietor of an est&te who is resident wit]^ the local limits 
of the ordinary original civil jtirisdiotion df the High Court of Judicature at Fort 
William in Bengal, or resident beyond the territories ac^inistered by the 

, Lieutenant-Governor of Bengal, shall be reported by a Collector to be incapable 
of managing his property by leeason o% some physical defect or infirmity other 
than uijsoundness of mind, th3 Court may (jfder the Collector making such report, 
or suclv other Collector as the Court nnay appoint, to apply to the principal civil 
court of the 24-Pergunnahs, or to such other civil court as the Lieutenant- 
Governor, on application made to him by tnc Colloctor in that behalf, may 
determine. • 

^ Such civil court shall thereupon enquire into and determine tlih question as 
to the alleged incapacity. ^ ^ • 

34. When any enquiry is instituted *l>y a civil court under section 32 or 
section 33, such Court shall, for the purposes of making such enquiry, have the 
powers conferred, and proceed in the manner prescribed, by Act XXXV of 1858, 
with respect to the enquiries directed to be made by the said Act. 

The civil court shall transmit to the Court of Wards a copy of the order 
made on each such enquiry, and the Court of Wards shall thereupon, in case the 
proprietor has been found by the civil court to be incapable as oJoresaid, make 
such order consistent with this Act, as it shall think fit. 

The civil Court shall have, with reference to proprietors who have been 
adjudged to be incapable as aforesaid, the same powers os are conferred on a civil 
court by section 21 of Act XXXV of 1858, with reference te persons adjudged to 
be of unsound mind and incapable of managing their affairs. ^ 

TART V. 

• • 

Procedure after ascertainment of^Disqualipication. 

35. Whenever the Court has deteymined to take the person or property of , 
a disqualified proprietor under its charge, whether in accordance with an order 
of the civil court or otherwise, idle Court shall make an order declaring the fact 
and directing that possession be taken of such person and property or of such 
property on behalf of the Court, and the Court shall be held to be in charge of 
sqbh property from the time whew possession shall have been so takeh. 

36. As sodn as conveniently may be after an order is made under the pvovji* 

aions of iBotiOn 35, the Collector of every flistrict within which any part of tlu^ 
Ward^s property may be situated or^som^ person authorized in writing by him 
in that behalf, shall take jiossesaion of all accounts, papers, and moveab|0 
pwperty of the ward, and place undei| proper custody such portion thereof as 
he maf think necessary. ^ 

J&ty such QoUector, or sofhe person authorized as aforesaid; may, in 
baa reasoif to believe that any such account, paper, or proper^ ' 

W, or receptable within ai^ house in the actual mimsion of > ^ b^^ 

bpeitblh same for the i^urp&e of seaiobing for sucViteKhm^ 

37; Any isnob Collector may order all p^On in/ bmpby 
poNons who were in the emp% 
the has iprived his property, to V 



iKiSllI; 




. «ml any penm-iis delimr up', .i&fj itimimiHt, pi^tait, up- iniHMiM* 

Ijjpqwtty' beloiqiiiig to m vaaed} m any aoocmiys or niipeM.i!datiag 
pWpCT ^^ vhiim th» CKilltet(» hiia zeasoa toi behevo aro ia ssdi {MOa^’s 
pMaeanoo^. 

and.toay oidetaallboldfin of t^ureu end onder-tenanea: on aiohi p>^ai% 
to prodn^^thaie tdilte to anoh tennnea and n&dw>tonanB. . 

PAftTVI. ^ 

^ MWAOSHBHT ABD OOABDIAHBHtP. 

38. I^no manager of lhej^]>ert:y of a wBri is appointled by the Conri; 
the Golleeter of the 4^ntit iu wMcB ^t^e greater part of snch propei^ ia 
situated, or aify other Collector whom the Court may appoint in that<^ behalf, 
shall be competent t5 do nndev the orders 6f the Court anything that might be 
lawfully done by the manager of such property. 

39. Srery manager appointed by the (^urt sliall have power to manage 
all property which may be committed to his charge, to collect the rents of the 
land entrusted to him, as well as all other money due to the ward, and to 
g^ht receipt therefor ; 

and may, ^tmder the orders of the Court, grant or renew such leases and 
ferms as may be necessary for the good management of the property. 

40., Every manager shall manage the property committed to him diligently 
and faithfully for the benefit of the proprietor, and shall in every respect act to 
the best of his judgment for the ward’s interest as if the property were bis own. 

41. Every manager appointed by the Court shall — 

(р) have the care of so much of the property of the ward as the Court 
may direct ; 

(h) give such Bounty (if any^ as the Court thinks fit to the Collector duly 
to account for all such property and for what he ^hall, receive in respect of such 
property; • 

(с) contii^ue liable to accost to the Court, after he has ceased to be 

manager, for his reoeipts and *di8bursement8 daring the period of his manage- 
ment; , 

(dl paia. Ids accounts at such; pmic^ in such form ^ the Court may 

lieect ; « 

<{$) pay the fadauce duedrom him thereon 

If^ apply thp sanction of the Court to any act which may involve ikp 
ptupm^in eapense not pnevmnsly sanctioned by such Court ; * p ' 

‘ (g) si|^ukpajp 8 in,a 0 edji,,dimnmQnts,. and; writings, which* may be eaeeuted 

liyihiim hy vu^tm elhiso » ^ 

Wentitledllo Buefi aUowanoei^ to be paid out. of the prosei^r as. 
Bcik# nuiy i^khah fib Itst his care aid pf^s & 

> be imspc^^ for any Iobs^ ooeasiosad to ^the prapmrty by^ bja wUlat 

j A gumd&i appoinilbd to the care of^ a wdird sbaU be ohorgeA 

dm mimt^ look to his niamtenaudei 
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(i>) l>ay ihe^balance due frosjf him thereott ; 


(d} continue lifuble to aocount to 4he Court, after he has cea^ to be 
guardian, for hia receipts and disbursements during the period of 
guardianship ; . 

(e) apply for the sanction of tho^Ckkurt to any act which may involvH ea|iieli$e 
, irot previously sanctioned by the Court j • 

(/) be entitled to such allowance, to be paid out pi the property of the waid, 

• as the Court mayjbhink fit for his care aiid pains in the execution of 
his duties. 

44. No person who Would bo the next legal heir of a wdfd, or would other- 
* wise bo immediately interested in ouj>liying a ward, (||iall be appointed to be 

guardian ; ^ * 

buf nothing in this section shall apply to the mother of a ward, or to a 
testamentary guardian. ^ 

45. If the ward is a female, a female of thib same religion shall, except in 

the case of a testamentary guardian, bo appointed guardian, preference* being 
given to female relatives if any such be eligible. • 

But jio guardian shall ordinarily be appointed or continued for a female 
ward if she has an adult husband. • ♦ 

'46. Eveiy sum dho to the Court from a manager or guardian, or from the 
sui'ctidb of a manager or guardian, or from aiw officer or servant employed under 
the Court, or from the sureties of any such officer or servant, shall be recover- 
able as a demand under Bengal Act, Vll of 1868, or any similar law for the time 
being in force. 

47. The Court may order any past or present manager or guardian, or past 
or present officer subordinate to a manager or guardian, to deliver up his accounts 
or any property which may bo in his possession within such time as may be fixed 
by the Court. 

48. ** All monies received by the manager shall be applied to the purposes 

. . . hereipafter mentioned in accordance with such instme- 

tione as the Court may from time to time give in that 
roco.vedbyu.anagev. Unless the Bjitrd of Revwuo vihSl specially 

otherwise direct, priority shall bo given to the purposes included under class 
I over those included in class II, and priority ^hall bo driven to tho numoses 
included in class II over those included ip class III. 

• ** Class I. 

The payment of all charges necessary Jor the maintcdanco, education anid 
^ligious observances of the war^ and his* family, for tho mspagpment and 
supervision of th© property of the ward 

.y and the disclmzge of the instalments of Government fovonte and of aU; 
ceases and other public demaiids from time to time m respect of suqli. 
property or any part if such prope^. • 

' ' ' * “CLAfliir. . . ^ 

-I«e. payment of all rents, cesses^and other demands dtte tp any 
li^dlords in respect of any land held on behalf of the ward, • ^ 

the l^i^detion of debts payable b^tbe ward ; the psyioaent 0{ all < 

whiehis^a^ be neeessary to |limteet the interests of the Wfm » ,thp Cmtijiri 
'!pr otieiwiise, / 

to w«*rajcd toa .■j,'-' ■' ''■ii.-’tm'-'- 
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the payment of such roligiotis/cbariiable e^d other allowance as were paid 
oat of the proceeds of the property before it camo under the charge of the Ooart, 
{did such allowances and donations befitting the position of the ward's family as 
the Court may authorize to be paid. 

“ Class* iH. 

• < 

TheJmproyement of the land and pigoperty of the ward, and the bonbfit of 
the ward of his piioperty generally. ^ 

“ Provided that the amount expended for subh improvement and benefit in 
any one year shalloiot exceed ten per centum of the surplus which the accounts 
of the previous year may show to have been available after paying or making * 
provision far the payment 6i all expenses iheurred fip to the end of snch previous 
year, unless, in the opinion 6f the 'jOonrt and the Lieutenant- Governor, it is 
desirable for the protection or in the intbrests of the ward or his property to 
expend an amount exceeding suoh percentage-** JJ/, B. 0, of 1881). 

49. If the ward is a female of sound mind, who has completed hor ago of 

twenty*one ypars, or a male who has compreted his age of twenty-one years, 
whose property remains un^er the charge' of the Court with his consent 
under section 11, no part of the« surplus mentioned in the proviso to the 
section immediately preceding shall he expended by the Court otherwise than in 
the liquidation of debts or in the improvement of the lands or property as 
aforesaid. • 

Any portion of such surplus remaining after provision has been made for 
such purposes, shall be paid to suoh ward. 

“Provided that before paying any portion of such surplus to such ward, 
the Court may deduct therefrom and retain at its disposal any sums which it 
may consider necessaiy to retain — 

(1.) *‘As a working balance for the management of the property and 
expenses incidental thereto ; 

(2.) “ In ordel to make jft’ovision for any special charges which are 

expected to becc^o payable on account of the property, and which probably 
cannot be met from the expected surplus of tho following year," (Act III of 

lSBl,B:Gd • ' 

50. 'if the ward is not a female or male as aforesaid, and if any surplus 
remains after providing so far as the Court may think fit for tho objects men- 
tioned in section 48, the same shall be applied in the purchaie of other landed 
property, or invested at interest on the security of — 

, Proimssory notes, delienturcs, stock, and olher secunties of the Government 
of India, or of the United Kingdom of Great Britain and Ireland 

bonds, ^debentures, and annuities charge^ by the Imperial Parliament on 
tibe revenues of India ; ^ > 

stock or 4eben|jares of or shares iu railway or btfier companies, tlie interest 
;;wbe]!!nan hae^n guaranteed by the Secretary of State for India in Council 

d^bentutSs or otner securities ^or mqfiey paid by %r on behalf of aiiy 
mtinicipal body under tho authority ^ any'^Act^f a legislature established in 
British India ; ^ ‘ 

. ^ or su^ oth^ or shares, giuiranteed by ^the Govei^meni 

el Ihdif^ <»!' the Government of Bengal as to tho Court shall seem fit., » 

;PART-m • * ' \ 

by 'or , agi^6#''aii]r.'.iraiir4 be elieH 

III t^'niaiiii&ger ' at vrtuA's \ 
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there is ne managfer, the Colleotoif of the district in which the greater jpart of 
such property is situated, or any other Qollector whom the Court of Wards may 
appoint in tW behalf, shall be named as next friend or guardian for the su^, 
and shall in such suit represent such ward, and no other person shall be ordered 
to sue or be sued as next friend pr Jbe named as gua^ian for the suit by any 
civil qourt vS which such suit may bo pending! 

52. The Court of Wards may by an order nominate or substitute any other 
person i;o be next friend or guardian for any such suit ; and upon receiving a 
copy of any such order of substitution, the civil court in which such suit is 

^ ponding shall substitute -the name of the next friend or gnalttian for the suit so 
' appointed for the name of the manager or Collector. 

53. If in any such suit ifny civil court shall decree any costs ’against the 

next frlbnd or guardian for .the suit /)f th© ward, Ihe Court of Wards shall causo 
such costs to bo paid out of any property of the ward which for the time being 
may be in its hands. * 

54. Every process which may be issued out of any civil court against any 

ward shall be served, through the Collector, upon the next friend or guardian 
for the suit as aforesaid of such ward. » ^ 

55. No suit shall bo brought on behalf of any ward “4)y a manager,** 

unless thelsame be authorized by some order of the Court : , 

Phjvided that a manager may authorize a plaint to bo filed in order to 
prevent a suit from being barred by the *law of limitation, but such suit shall 
not be afterwards proceeded with except under the sanction of the Court : 

Provided also that suits for arrears of rent may bo brought on behalf of any 
ward if authorized by an order of the manager of the landed property on which 
such rents are due. 

56. Nothing contained in this part shall apply to any suit instituted or 

pending in the High Court, or to a proprietor who has consented to leave liis 
property under the charge of tlie Conrt of Wards, as proyided in the second 
clause of section 11. , 

PART VIIT. 

• * • * 

Penalties. 

57. Any person who refuses to comply with an order of a Collector under 

sections 29, 30, 36, or 37, shall be liable, by ordev of tho*Oollector, to a fine itot * 
exceeding five hundred rupees. , , * 

68. Any person who refuses to comply with an ordw made under section , 
47 may be pjinished, by order of tho Coj^rt, with simple imprisonment and 
attachment of his property until the order is Complied with. , « 

** Provided that tho flijllector, may release any person who has been so ; 
imprison^ on his furnishing sufficient security for his attendance and for the 
deuvery of the aooimnts or property Required within such time as the Collector J 
shall think it. The Collector maj at any flme rescind such oi*der of rel^e and 
dimet that effect shall be ^ven to th§ previous imprisonment.** (Aet JW, ' . 
S.O.sf 1881), ^ ^ i 

98 A. “ Aqy farmer holding or Jbaving held lands junder the OotUjt \ 
upon notice served upon him to that efiect at any time daring the ^ 

lease or within six months after the expiry of the leOse under wbjk;]^ 
were held or after he has^relinquished such landsy omits or relulieu tp 
accounts or produce documents dr papers required under such notiq^ and . 

not shw sufficient cause for such omission or refusal ho liabla ^ ' 

as the Collector may think fit toimpqsuihoiox^eedidg dhohnddt^ 
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snob omiBsioiii and the Collector . may impose snch further daily fin^ as he may 
ttoh proper, not exceeding twenty j^pees for each day during which such 
farmer shall omit to famish the accounts, documents or papers required after a 
date to be fixed bjr the Collector in a notice warning the farmer that snch 
further daily fine MU be imposed. * 

“ Suoh notice shall be served^ by lenUqring to the person to whom it may 
be directed a oopy thereof, attested by thp Collector, or by delivering such copy 
at the usual plaee of abode of such person or to some adult male member of his 
family.; or in case it cannot bo so served, by •posting some copy upon such 
conspicuous part cl the usual or last known place uf .abode of such person, and 
in case suoh notice cannot be served in any of the ways hereinbefore mentioned, ' 
it shall he^ served in suoh a way as the 6olleotor‘iasuing the notice may direct, 
and the date fixed by suoh notice shaU not be less than fifteen days after •sorvico 
thereof. • 

The Collector may proceedL from ^timev to time to levy any amount which 
has become due in respect of any fine imposed under this section, notwithstanding 
that ah appeal against the order imposing suol^ fine may be pending. 

“ Proviaod that whenever the amount levied under such order shall have 
exceeded five hundred Biupoes, the Collector shall report the case specially to the 
Oommi|sioner of the Division and no farther levy in respect of such fine shall bo 
made otherwise than by the authority of the said Commissioner.” (Mt IIL 
if. 0 . 0 / 1881 ). - " ' 

59. Any person who disobeys any lawful order of the Coiiiii shall be 
liable, on conviction before a Magistrate, to a fine not exceeding five hundred 
mpees, and if ho is a manager or guardian appointed by the Court, to a fine 
not exceeding one thousand rupees. 


PART IX. 

<. Miscellaneous. 

60. No wa^d shall be competent to create, without the sanction of the Court, 
any charge upon, or interest in, his property or any part thereof. 

61. * No Skloptibii by any ward, and no written or verbal permission to adopt 
given by any ward, shall' bo valid without the consent of the Lieutenant-Governor, 
obtained either previously or imbsequently to such adoption, or to the giving of 
snch ^rmission, on application made to him through the Court, 

62. Nothihg contained !n section CO or in section 61 shall apply to a pro- 
prietor who has consented lo leave his property under the charge of the Court, 

‘ provided in the second clause of section 11. ^ 

08. “ A^y amount of interest Vhich h^s jocrued due on arrdhrs of rent or 
SMMnr. I>f inteTMt Of demand recoverable as rent payable to the 

, iteww^nt. ^ ^ manawr of .an estate which is in charge of ttie Ooart, 
may be recoverecUin ai^ manner and by any proce^ 
to which such arrears may be recovered under'anv law for the tihie 


' rTTr ! 


1^^ In force, md any Court or officer who” is competent to mako^an order or 
OW^baibate in execution of which such arAars or^^other demand are recoverable 
infill by the manager in obtaining oifftevor 
iiftA ih eow&t&w the same shall bo recovered in the li&me ni wpnor an4 
PWQBS t» the amonnt thereof bad been indaded in the said 

WMi any pU«y is’fanpossf b^ny order nntU* ssetion &7 or ^on 
m <w p«^ , aooh order ^ afadl make a femaJ of , 

' . . ' .f. '■ .. ■ V, 
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65. Whenever tio Ooturt haS determined^ t(f release the pTOperiy oit a ti^rd 

Irom its oliarge, it sWl make an orderHhat the jurisdiction oi the Court oyer . 
such property shall cease on a date not more than sixty and not less than fifteen 
days from the date of such order ; and copies of such order shall be published as 
the Court m^ direct. • • , 

C5 A. ***Any expense incurreddiy the Court on account of any property udder 
its charge may, after the release of such property be recovered as a ’demand 
under Bengal Act, VII of I8S0, or any other Act, at the timelboing in force for 
the recovery of public demands from any person into whose possession such . 
property or any part thereof may have passed immediately ft tor the release by- 
*the Court of such property i Provided Jhat the sum so Recovered from any sucn 
person shall not be greater tfian the value pf any puch property which ao passed 
into the^ossession of such person.” JiAci 711; Jf3. 0. of 1881.) 

66. A Collector making any enquiry under this Act mqy exercise any power 
conferred by the Code of Civil Procedure on a ci^il court for the trial of suits. 

67. An appeal shall lie from every order of a Collector upder this Act to 

the Commissioner of the division, and from every order of a Commissioner under 
this Act tp the Court. ♦ » 

68. All orders or proceedings of the •Commissioner and laf the Collector 
under this Act shall be hubject to the supervision and control of the Court, and 
the Cefurt may, if it thinks fit, revise, modify, or reverse any such order or pro- 
ceeding whether an appeal is presented against such order or proceeding or 
otherwise. 

69. In the exercise of the powers and in the discharge of tho duties con- 
ferred and imposed respectively on the Court by this Act, the Court shall be 
guided by such orders and instructions as it may from time to time receive from 
the Lieutenant-Governor. 

70. The Court may make rules consistent with this Act — 

(a) defining the powers of Commissioner^ and Collectors respectively when 

th<9 property of a ward is situated in two or more districts or in two 
. or more divisions ; * 

(b) prescribing what reports shall be made from time to«timo,by Cojlcctors 

and Commissioners on the condition of the ward and his property ; 

(c) prescribing the periods at which, and the mode in which, accounts shall 

he submitted by managers ai^ gnai’dians resp<|^otiv6ly, and the mode 

in which such accounts shall be audited ; » 

(d) regulating tho custody o& securities and title-deeds belonging to the 

estate^ or proj>erty of a ward ; . 

(e) regulating the procedure in appeals fyom orders of Collectors and Com- 

missioners respectively hhfier this Act ; ’ • 

(/) prescribing the procedure to be observed when a property ceases to be 
* under the charge of the Court ; * * 

, (jjr) and generallji for the bettor fulfilment of tho purposes of this Act. 

The Court may frqm timo to time alter, add to, or repeal such rules. 




I N.D EX. 


[N. B.— TT/ten the Act ia not ^mentioned, the reference wUl mem the Be^al Tenancy Act.^ 


ABANDONMENT— * 

of hia holding by a raiyat, B. 87 (1), p. 336. / . * 

landlord treating holding as ^andonedf to file notice in Collector's office, s, 87 (3), p. 836. 
suit by raiyat to recover possession^on ground tha^ he did not w^lnntarily abandon, s. 87 
(3), p. 836. * • 

landlord to offer abandoned holding.tosnb-lossee under registered in|tminont, 8« 87 (4), 
p. 387. ^ • 

if sub-lessee refuse or neglect to accept, sub-lease maj be avoided, s. 87 (4), p. 387. 

ABATEMENT — See Alteration, Reduction, Rent. • 

ABWABff— 

imposition of, by landlords declared illegal ; and stipulations for, void, s. 74, p. 80. 
penalty for exaction by landlord from tenant of sum in excess of the rent payable, s. 75, 
813 . 

case law on the point, pp. 802—313, p. 29. 

ABSTRACT— 


of minutes in vernacular to bo delivered to any member unacquainted with English 
who requests it, IX of 1880, B. G'., s. 137, p. 721. 
of Estates Partition Fund to be published, Vlll of 1876, B. C., s. 48, p. 

ACCOUNTS— 


forms of— Sch. II, 661. • ^ 

tenant (mtitled to statement of account at close of year from his landlord, s. 67, p. 261. 
landlord to retain a copy of such statement, B. 67 (3 Jj, p. 251. * ^ ^ 

penalty for not furnishing or failing to keep counterpart of, b« 58, p. 261. 

Local Government to prepare forms of account for sale, s. 69, pp. 262—258. 
but landlords not bound to purchase such forms, p. 2m, 

provision as to of District Boad Fmtd Committees, IXeof 1880, B. C., ss. 170 and 
172, 178—4, 176—9, pp. 728—729. * 

provisions of Bengal Embankmeot Act, 1882, as to II of 1882. B. 0., s. 61, 
6. 71. ^ 

provisionB a^to village — of 1880, ss. 12, p. 629. 

— ^not furnished to oolleGtod|||admiwilde in evidtSnee in suit brought to cpntqjft decision bf 
revenue authorities, Beg. 11 of 1879, s. 13 (2), p. 661. 

ACCEETION— See AltebatIon. * * 


. its bearing upon tho^nt of the tenant, dt 62, up. 280—286. 
case law en, pp. 285—842. ^ « 

ACKNOWLEDGMENT—^ * # 

ixyrriting pf the puhlioatiob of vflSuaiion rolls, IX of 1880, B. Ce, s. 86^ pp, 708«.7(^,, 

ACQUISITION^ % • • , 

, ojC land landlord for building or other useful purpose, s. 84, pp* 828—80, 

ACT*— ^ 

application of the. ^et only, to landlordWd tenant, Freaanjile, p. 8. ,, 

oomanjsnCjsment of, ft* 1 (2), p. 18, , 






INBBX, 


Ajbi^Oon^ntied, 

hijEttory of, Preamble, 1. 

, loeal extent of, e. 1 <S), p. 15 
object of Preamble, p. 8. 
ponding enite, appeals and proceeding not governed by, pp. 19—23, 602—505. 
not to &eot povrers and duties of SeHlomeno-OdficerB, s. 195 (a), p, 545. 
or realization of rents in estate belonging to Government or under management of. Court 
ot Wards or Bevopue autborities, s. 195 ‘(A), p. 645. 
or avoidance or tenancies or oncumbranoos on sale^ for arrears of revenue, s. 195 (c), 
p. 645. 

or enactment for partition of estates, s. 195 (d), p. 545. 
or enactment relating to patni tenures, s. 195 (e), p. 545. 
or other special or local not rcpoalod thomby, s. 105, p. 545. 
not antbdrized by Begalatiou pi^obibitcd, Vlll of 1793, s. 65, p. 600. 

“ADDITION— . ^ ^ 

to the tenure snbjecfto increase of rent, s, 52, p' 231. 

ADMITTED TO OOCUPATION- 

explanation of, s. 47, p. 211. 

ADMISSION— 

effect of of particular person to engage for revenue, VI J ol 1822, s. 4, pp.‘ 603—4. 

ADVANCES— 

provisions of Bengal Drainage Act 1880, as to VI of 1880 B. C., s. 26 (1), p. ; 
8. 27, p. 

ADDITIONAL JUDGE- 

no appeal from decree or order of, in certain cases, s. 153, p. 468. 

AGENT — See Gumabthas, Joint Landloiids, Naips. 

appoaranoe, application or act before Court or authority may bo made or done by agent 
authorized in lifting by landluyd, s. 187 (1), p. 636. 
notice may be served on agent om powered in writing by landlord to accept service, s. 187 
{^)i P* 

document to bo signed or certified by landlord, may bo signed or certified by, s. 187 (3), 
p. 536. « * « 

AGREEMENT— Contract. 

AGRICULTURAL YEAR- 

definitiou of, r. 8 (1), p. 43. 

settlement of rent to takeiOffect from beginning of next, s. 110, p. 429. 

ALLUVION — See Alteration, Fluvial Action. 

ALTBBAIJION— See Kent. ^ 

of rent on alteration of area, s. p. 231. 

raiyat's right to, may not bo taken .away by coutrdot' made after passing, of the Act, 
s. 178, p. 60C-" 

■AStlfJir- 

< ^ defined, Vlll of 1876, B. 0,, s. 4, p. 767. ^ 

^•AlidUNTr- ' , , ^ 

4be id Court from a xaauager or guardians w from wreties of manager or gtedi&S, or 
, from ^ofiloer or from servant, or from sureties Of such, recoverable as d&i&mdiil under 
'trf 1868'B* Ck, IX 'of 1879 B. C., s. 46, p. 803. 

■ Bo 41 u> of I&BTinniB. !■ ■ 

jijAinirUAIj VALUBr.-S« OoMptriiMos. , v, 

, ‘ to i— DC 'of B. q., * ^ p. «80, fc », p. m2' 36, C . ' 
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APPEAL— iSe^ BByBNTJE AUTH^RITIBa, SUMMm PROC»t)TIBll^ ' 

from Bevenae-offioer to Jndgo in proco^tmgs for prepAration of reaor^ cif riglbt« ar for 
oettlement, s. 108 (2), p, 428. • 

and from Special Judge to High Court, e. 108 (3), p« 488. 

no appeal from orders of Civil Court in matters relating to diatraint, s. 140, p. 447/ 
no appei^ from District, Additional o/ Subordinate Judge in suit for rent not exohedlhst 
. Rs. 100, B. 163 (a), p. 468. * ■! 

or from specially empowered officer in suit for rent not exceeding Be. 6(1, s, 163 (1), 

« p. 468. ^ J 

nulesB question of title or of right to vary rent or rate of rent annually payable haa been^'v 
tried, s. 163, pp. 4682-^472. g, ^ ^ \ 

appeal from decree or order of District or Special Judge to be instituted within thirty 
days, Art. 4 of Sch. Ill, p. 666. 

from order of Collector to bd instituted within thirtjr days, Art. 6 of Sch. lil, p. 656. 

-“^e under IX of 1880 B. Q., a. lOl— 4, p. 7i7.- 
under Yl of 1880 B. C., s. 36. 

— — B under II of 1882 B. C., bb. 84,^8. 

8 under VII of 1878 B. C., fl, 83.* 

B under 11 of 1819, b. 26 (1) (2), p, 364. 

■— s under X of 1870, bb. 35, 89. • 

s under VII of 1876 B. C., b. 86. 

—I under II of 1880 B. 0., b. 20. . 

fi under VIIl of me B. C., b. 117, p. 776, bb. 142—6, p. 787. 

fl under VII of 1880 B. C„ b. 16, pp. 688—9. • 

^ B under VIII of 1866 B. 0., b. 18, p. 680. 

— ^ fl under V of 1876 B. C., ss. 68—61. * 

regular — lies in what cases under XIV of 1826, s. 6 to Board from decision of Collec- 
tor, VII of 1822, fl. 29 (1), p, 661. 
no — from decision of punohoyat, IX of 1833^ 9 . 8, p. 628. 
from orders of Collector to Commissioner, IX of 1879 fi. C., s. 67, p. 807. 

APPEARANCE— 

to bo in person or by vakil, II. of 1819, s. 5 (2), p. 649. 

APPLICANT— Nee Application. 

• • j 

if— unable to produce reut-roU^or statement, procedure to bo followed, VIII of 1876 B. 0. 

0. 19, p. 761. 4 

APPLICATION— 

for commutation of rent, b. 40, p. 193. 

to deposit rent in Court, s. 61, pp. 254 — 6. 

for appraisement of produce, s. 69, p. 296. 

for registration of improyomont, s. 80, p. 326. 

form of such application, p. 327. 

for preparation of record of right*, b. 103, pp. 424—6. * 

for distraint, & 121, p. 436. 

fbr determipafion of incidents of tenancy, s. 168p p. 497. 

for sale of tenure or holdihjjf, s. 168, 496. * 

to annul inoumbranco, s. 167, p, 496. 

to setaflide sale, B. 174, p?60B. ’* , * 

llmitAion in, Sob. ill, p. 665. ♦ 

. —rM under VlH.of 1876 88*17— m p. 761; s. 32pp. 765 ; 8.101, p, fn «;■ » 

104»-6, p. 777 SB. 180, p. 782. , »*'•'? 

<rf pturohage money, XI of 1889, s. 61, p. .669. 

Act XI of 1869, B. 62, p;.676. , ^ . 

APBi^INTMSBp:— , ‘ . 

provifliolis of IX of 1880 B. C., as to — bs. 133, p. 722. 

. of Deputy Collector, IX of 1833, s. 16, p. 629. 

APrOfiffioUMENT- • *•, 

o« Tm.iDf 1^6, B. c., 8. 49. , ' 

■ lOd , 
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APPRAISJiMENT— Sec PaoDucte Rents. 

application s. 69, p. 29S. *'* 

* procodnra to be folloTred. s. 761, p. 296. 
when rent is taken by, tenant entitled to possession of crops, s. 71, p. 297. 

APPROPRIATIOK— ‘ • 

of payments made on apoonnt of rent, s. 65, p. 247! 

ARREARS OF RENT— Sec Summary Sale. 

‘ r. 

whai is an arrear of rent, s. 64 (8), p. 245. * i 

can a co-shaarof stuofor, pp. 266—5, 636—41. 
a registered owner not ipao ftoito entitled to reooTOr, p. 265. 
a mortgagee’s right to reowert p> 273. • * ^ 

a anit for, ^should lie agaitik the (eoognispd, p. 272—4. ' 

V intervention in salts for, pp. 269 — 72. • • ^ ^ 

^ benami-holder’s right in a suit for, p. 271. 
onns in a snit for, p. 274. « 

rate of, pp. 274—8, ‘ 

proof and valne^of doonmonts in a snit for, pp. 221—2 ; 279—80. 
pleadings in a salt for, pp. 277—8. « 

how reco^rable, ss. 66, 08, pp. 2S5, 291. 

damages where cent is withheld or claimed without reasonable cause, s. 68, p. 29l. 
a first charge on permanent tenure, fixed holdings and occupancy holdings, s. 65, p. 281. 
interest recoverable on arrears of rent, and at what rate, s. 61, p. 284. 

Bait for reooveiy of arrear of rent dne l^fore dof^sit of rent of some holding to insti- 
tuted within six months after service of notice of deposit, Art. 2 (n) of Bch. Ill, pp. 
417, 656. 

for recovery of arrear of rent in other cases to bo institatod within three years from last 
day of year in which it fell due, Art. 2 (&) of Sch. Ill, pp. 417, 420, 421. 
dodnetion of time in a snit for, p. 654. 

claims recoverable as arrears of rent — See Claims recoverable as arrears of rent, 
form of plaint in suits for arrears of rent, s. 148 (b), p. 469. 
procedure in suits for, s. 146, p. 450. 

provisions of the Act as to suits for recovery of, to apply to pasturage rights, forest rights, 
fisheries and thesliko, s. 193, p, 544. 

ASSESSMENT— 

provisions as to — XIX of 1793, a. 8 (2) (3), p. 636. 
provirions as to — , VIII of 1793, ss. 83, 35—37, pp. 696—6. 
for subsequent years ho^ fixed, Vll of 1822, s. 7 (2), p. 606. 

ASSESSORS- 

for appn^semeint of prdduce-rents, s. 70, p.*296. 

for estimating dbmpension for ^improvements, s. 62, 328. 

ASSIGITMBNT-Scc Transfer. 

ASSISTANT COLLECTOR— * 

provisioiisV tlie Cess Act as to — IX of 1880,*B.^0., ss. 101, 106, p. 7^7. 

ATTACaMBET-, ' . • . . 

of decree prohibited, 8. 148, p. 460. L. " - , - 

of p4tni tenure, if transferee omit to register, VII of Beg. VllI of 1819, s. 7, p. 674. 

<>1 property under, s. 189, p. 447. ^ 

> r td ^ SiimilteneouB with sale pi^lamation, 6. 163, p. 490. 

" tenureotholdingtoheiploaeedfroms. 170, p. 498. « 

See Pob<3has«b. 

'^iMteinite^lMeea^ Aj.) tgr indatt aneBn «f rerenne or mtt—BM IiiODinAUiepi'''i[Ai|| 
lieiMwcman&,laeayabif^^ m1« tox nfteBn <if zeee!twA''iu><>' 
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AWARD— 


of diargGB to witnefisea, IX of 1825, 8. 5 (10)f p. 634. 

AWAT-GOING CROPS— 

roles as to, when raiyats are ejected, a. 156, p. 473* 

« * • 

BALA^^CEgS-fifee Board op Revbruk. 

BAR- 

to recovery of rent pending notfc{^ of sncooBskm, 8. 16, p. 91. 
to bring suooessive ront snits, s. 37, p. 182. 

•BASTOO LAND — See Hombstbad. ^ 

BBBRBHOOM— GhatwaIiS. * 


BENG^ EMBANKMENTS ACT—, 

olaims under, recoverable as arrears ()|F^rent, s. 74 of Act TI B. C.,«1882, p. 

BEQUEATH— See Transfer. 

BOARD CF REVENUE— 


powoiB and duties of — under II of 1793, ss. SS, 89-^2, 45. 

powers and duties of under IX of 1880 B. Ct, s. 34, p. 713 ; b. 37, if. 704 ; s. 40 (a), p. 

704 j B. 46 (2), p. 707 j 8. 91, p. 716 ; s. 93, p. 716 i as. 106-6, pp. 717— 718., 

powers and duties of under JV of 1821, s. 8 (3). 

powers and duties of — under VII of 1878 B.O., a. 4, as. 8 and 10 ; s. 16 ; b. 19 (o), s. 

21, B. 36 : B. 78. 

powers and duties of — - under VI of 1880 B. C., 8. 3. 

powers and duties of under Beg. II of 1819, s. 13 (1), (3), p. 661 j b. 14, p. 651, B. 21, 

p. 653 1 a. 29, p. 664. 

powers and duties of —— under VII, of 1876 B. 0., a. 3, p. 738 ; b. 13, pp. 713-*- 347 ; s. 30, 
p. 744 i b. 36, p. , a. 88, p. 

powers and duties of — - under VII of 1822, a. 9 (3), p. 608 j s. 29 (1) (5), pp, 618—9 j 
s.29(6),p. 619 i 8.35, p. 631. ^ 

may with sanction of the Lieutonaut-Grovernor, lay down rules on jrhab points, V of 1875 
B. 0., s. 63. - 

to be court of Court of Wards, IX of 1879 B. C., s. 6, p. 795. , 

BOUNDARIES— 

of land to be shown in plaint for recovery of rent, b. \48 (b) jv 459. 


BRANCH COMMITTEB- 

provistons of the Cess Act as — , IX of 1^86, B. C., ss. 134—5? p. 723 ; sa. 165—69, p. 
726-*8. ^ 
of land to bo shown in plaint for recovery of rent, a. 1481(6J, p. 459, 

BREACH— Sje Ejectment, Compensation. ^ 

BUILDING— ^ • • • . • 

acquisition of land by landlord for building and other^purposes, s. 84, p. 3^. 
lease i# land for permanent, how far protected on sale for arrears qf reyenuei, 88. 37 and 
52 of Act XI oL1859, pp. 67(1 and 6W:! • 

on Bale of transforoolo tenure, s. 12j[rf Act Vlf (B. C.) of 1868, p. 683, 

BURDEN OF PROOF— iS^ee^ARRLES o^ Rent and Enhancement of Rent-*- 

^ j>0BB6ssion and of tenurd*being^oreditary, lies on party allying the eamc, XlV 1 

' 8. 3 (8), p^669. ' • - ^ 

oim or two snooesaions merely do not egtaoUah hereditary tentire, XIV Of 

- p. 660. ^ 

BUSINBj8S—N<ge Board o«*Rbwbnce. •. 

. tobe transaotodat meetingtobeentel^edinnol/ioe, IXpf 1830 B. ML f 

^ ' of''£)9»bankniGXLt dbmmittos, how to be oandootod^ II .ol G*, 
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BSTB-LiWS— -iSfee CoMVirm, Binb, LtsuTBiVAiifr-GoyEBKbB of Bbnqal^ 
BUBNING GBOUND— • 

lease of land for, how far protected on sale for arrears of reyenne, ss. 37 and 53 of Act 
XI of J869 ; s. 13 of Act Til (B. 0.) of 1868, pp. 670 and 673^ and 688. 
on sale of tenure or holding for orre^ of it# oypi rent, OLX (c) 855. 

CAL'CUyTA-^ \ • 

The Act does not extend to s. 7, (8}i»p. 10, 12, 15. 

CANAL- 
ES' 9 

lease of land for, how far protected on sale of estate for arrears of revenue, ss. 37 and 52 ■ 
of Act XI of 1859 ; 8. 12 of Act VU of C.i,pp. 670 and 673—4 and 683. 

on sale of tenure or hpldi^ for arrears yf its own rent, OLX (c), 358. 

. CANCELMBNT— See Lease, ' • . I 

CALENDAE- . • , 

British, to be followed in calculating limitation, 656. 

CAPITAL-' 

interest 8n — j expended on woxhs tp improve means of oommnnication may he gnaran- 
tf cd by District Boad Committee with sanction of Lientenaut-Goveruor, IX of 1880 
B. 0., B. 110, p. 719. 

CASTB- 

of raiyat when considered in settling his rent, s. 31 (c) p. 177. 

CERTIFICATE— 

provisions of the Cess Act, 1880, as to — IX of 1880, B. C., s. 49, p. 707. 
of title given to purchaser under s. 28 of Act XI of 1869 or under s. 11, conclusive evidence 
in favour of whom and of what, Yll of 1868 B. C., s. 8, pp. 665, 669, 682. 

- every certificate under Act VII of 1868 B. C., Ill of 1868 B. C., to be enforced nudor 
* VII of 1880 B. 0., p. 682 ; provisions of 1880 B. 0. as to — ss. 5—11, p. 638and 
‘ ss. 18—19, p. 689, • 

Court to grant judgment debtor , specifying what, and possession to be givwi to 

purohaser^n payment by him in full, VIII of 1865 B. 0., s. 11, p. 690. 
form of — of saje, XI of 1869, Soh. A, p. 676, 

CESS— 'See Abwabs, Road Cess.’ 

claimsfor, recoverable as arrears of rent. 8. 47 of Act IX (B. C.) of 1880, p. 707. 
noxent reboverable forlnnd or tenure of vahioh return xiot lodged under the Cess Act. 
s. 20, p. WW j p. ^6. 

or for land noriucluded in^the return, s. 20, p. 700,^8. 246. 

3imit8 of operation of — Act IX of 1880, B. 0., s,*2, p. 696. 
when payable and how, IX of 1880, B. 0., s. 42, p. 705. 
when pa^ble by holding of rent fretf lands, s. 67, p. 710, 
recoverawe as public demauds, id., s. p. 716.^ * 

CHAIRMAN^ " ^ 

■ itoWiM Mia dnliM If tmdm IX of 1880, >8. C., g. US, p. 720 j gg. 122-8, p. 741 j g. 180, 

p.728i g.l68,p.«726iB. m, p. 72A • >*■>.> 

S^BTici Tbsubes. ^ 

* 1a^ to IwEwi^sedtoinglgngarilgiidg, Till of 1708,11. 41]^^ £9fl. 

CHIEf 40]pfT Op MINE, &o~ • * 

!»oviid<^‘of toeOoggA(*gg--— ,IX(ifl880B.O.,g. 472, p. 718| gg. 7f-«0, *. 7»j 
<■,; , 'i.8«,p;7U. • . ^ ■ 

ICHOTA N4QPOBE--: 
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CHUB LAlSTD-i-See Dbabah. ' 

right of tenunoy to aocme, s. 180, p. 519. * 

CIVIL COUBTS— jSfetf High Ooubt, Jupioial Pbookdurb, Becobd op Bightj 

powet of, in enhancement Baits,,88. 7, 29, 80, 38, 86 j pp, 68, lAl, 145, 180, 183. 

deposit of rent to be made in, 8. 61, pe 261). • 

receipt gr&ted by, is valid acqnittahce, 8. 152, p. 468. 

has discretion to refuse deposit, 8. 64, p. £59. 

has jpower to refund amount in deposit, id. • 

power to order tenant to sRitend on measurement, a. 91, p. 343, 
may order execution on decree-holder’s oral application, s. 148, (j/)^p. 460. 
power to fix fair rent as an alternative to ejectment, s. 167, p. 475. 

' to be guided by same rules as Eevenue-qffioers in deoiding^what is khamar land, 8. 121, 

(3),p. 435. •• . • 

distvint order to prevail over attachment by,»8.>139, p. 447. 
defined, VII of 1876 B. C., ^8, p, 787.* ^ 

collector to send list of defaulters t<^- — , IX of 1880 B. 0., b. 19, p. 700. 
powers of — w- in revenue matters, Si of 1859, s. 47 , p. 707 j Vli of 1822, s. 14 (3), p. 

614; s. 37 (1) and (2) p. 619. • • .* y-v # 

to make enquiry regarding disqaali^oation ou ground of physical defect or^nfirmity, IX of 
1879 B. 0., fl. 32, p. . 

CLAIM— See Sale fob abbbabs dndeb deobhb, 

0LA1MS*BBC0VEBABLT3 AS ABBEABS OP BENT— 

olSims under “The BLooghly and Burdwan IDrainago Act,” s. 33 of Act V of 1871 
(B. C.), 603. 

claims for road cess and public works cess, s. 47 of Act IX (B. C.) of 1880, p. 707, 
claims under “ The Bengal Survey Act,” s. 38 of Act V (B. 0.) of 1876, p. 791. 
claims under the Bengal Embankment Act, s. 74, p. 793. 
nlniniH under the Bengal Irrigation Act, s. 83, p. 793. 

COFPEB— 

lands used for — to be assessed at whtit rates, IX of 1880 B. 0,, s. 63, p. 703. , 

COLLECTION— 


establishments for making — 
1880 B. 0., s. 91, p. 716. 


•to be appointed by whom and with wb^se sanction, IX of 


OOLLEOTOB— i{?ee Bevenob-opficbr, Measubement. ^ • * 

defined, s. 3 (16), p. 46. , 

notice to landlord of transfer or succossio;! to permanent tenures, 88. 12, 17, pp. 81— £3, 91. 
jurisdiction of, iif case of prodnoo-ponts, sb.* 69, 71, pp. 295, 297# 
in relation to improvements on roiyats’ holdings, s. 78, p. 326. ^ 

certificate of, that land is wanted by landlord for buildiiig or other sufiicient purpose, Sj 
84, p. 829. 

to cause publidhiion of notice of entry by landloijd on abandoned holding, s, 87 (2), p, 336. 
to serve noAce of avoidance of inc^^nces, b.*I 63, p. 490. , « 

may on ap^ic^tion declare that land has ceased to 1^ ohur or dearah land, i, 18Q (8), 
p. 519* • • * ^ * • 

appe^from order of, to be instituted witMn 80 days, Art. 5, Sch. HI, p. 666. 
may make roads, &o., on Government elfhr, IV of 1868, B. C., s% 6 and 6. 

* powers and duties ^f ' ~ under IX of 1880,** s. 4, p. 696 ; ss. 16, 18, jEO*— 39, pp. 690 
700—4 j Bfl. 44, ^ (1), (2^, pp. V66— 7 j SB. 62—3, pp, 708 ; sa 66, 68—9 and P, pb 
711—12; SB. 76— 6, 78— 80, and 82, pp. 718— Uj^ss. 86, 86—7, p. 714; 0Cf4| 

pOWepB vuiv.ww V* — ^ zr "'L'"' 

. jhay del^ga^ powers to assistants, IV of 1881, s, 6 (3)., 
inay dne, XX of 1848, ss. 1— 6. ^ 

powerB of — nn^erVIpf 1A0,B.0 .,b.8; 88.87-40; 4.44 (8), 

|kiWo» 8 df tmdsi? II of 1882, B, C.,*s. 8 ; ss. 6—^7 ; sB,4)Dt 11; SS* j sA 964^6 

, _ ’ |tea(Bd 63-4r8s,;^ ^ ' 
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0>LLJlOTOBr-ijon«w«oA • ' * » 

' powen and duties et — — ooder VII vi B. C., s. 4 ; s. 9 s ss. 88—4 1 s> 89, ss. 89 
*' 81 ; fis. 86--8 j b. 48, b. 47. 

powerB and dutioB dl b in lalcldraj casoBt XIX of 1798, b. 15, p. 637 ; b. 85, p. 640 , 

iXXVIl of 1798, B. 5, p. 648 j b. 10, p. 648 j b. 80, p. 646 j II of 1819, s. 5 (X), (2), 
. p. 649f s 6 (2), pp. 649--50S sd. 9— ll, p. 660; b. 18 (1), p. 661 ; ^s. 16-20, p. 
652 ; B. 29, p. 654. . ' ' 

powew and duties of under VIII of 1792^, b. 67 (6), p. 601 j VII of 1822, b. 9 (1), (2), 

pp. 607— 8 i V 11 (1), p. 610; 88. 18—21, pp. 619—616; bb. 28—4, pp. 6Jj5-6l7j 
6. 28, p. 618 ; es. 82-6, pp. 619—21 ; IX of 1826; s. 6 (2), (3),— (9), (11), pp. 622— 
626 ; IV of 1883, B. 2 (4), p. 627 ; IX of 1833, bb. 6 and 3, p. 628. 

powers Bsdi duties of under VII of 1868, B. 0., b. 1, p. GQl ; VH of 1880 B. 0., s. 4, p. 

684} 8. 16, p* 688 ; bb. 93—4, p. 690. • ,, 

defined, V*ni of 1865, B. 0., s. 1,^. 688. ^ * 

powers and duties of -r— under Act Xl^of 1869, sa. 18— 61, pp. 667, 675. 
powers and duties of — under VII of 1876, B. C., s. 3, p. 737, ss. 28 — 31, pp.'744 — 6 $ 
88. 84—6, p. 745 87, p. 746.} ss. 62—8, p. 749 ; sb. 66—8, p. 750 } b. 63, p. 761 ; a. 70, 

p. 762 , ss. 76-6, p. 764 ; b. 80, p. 754; as. 88—6, p. 765. 
powers and duties of — under VIII of 1876, B.* C., a. 4, p. 757 ; s. 26, p. 763 ; ss. SO — 1, 
p, 764}^ SB. 33—4, p. 766; b. 42, p. 766; b. 69, p. 771; b. 76, p. 772; bb. 80—1, 
p. 773 ; BB. 83—6, pp. 773 ; s- 96, p. 776 ; s. 103, p, 780 ; b. 107, p. 781 ; bs. 120 and 
122—3, pp^781 ; b. 126, p. 784 ; i^. 139—40, pp. 785 ; s. 146. 
powers and duties of — under IX of 1879, B. C., a. 3, p. 801 b. 27, p. 806 as. 86 — 8, 
794 ; s. 66, p. 799. 

powers and dntieB of — under V of 1875, B. C., b. 2 ; bb. 6 — 10 ; s. 12; as. 14 — 5 ; 

BB. 20—4 ; as. 26—7 ; 8S. 29—30 ; s. 46 ; s. 60 ; s. 64. 
powers and duties of — under X of 1870, s. 3 ; ss. 8—18 ; s. 32 ; ss. 43—6, 63. 
powers and duties of — under II of 1880, B. C., s. 3 ; ss. 7i 11—13, 15—16, 19, 22, 26 ; 
29 

powers and duties of — under I of 1879| as. 3, ol. (8), 16, 17, 36 — 8, 40, 46, 60—4, 69% 


COMMENCEMENT— 

of the Tenancy Act, I, (3), 10, 11. 

COilMISSlONBB QP EEVENUB DmSION— 

powoTB and duties of — under IX of 1880, B. d, s. 18, p. 899 ; s. 88, p. 704 ; s. 86, 
p. 714; 8Sf90, 93, p. 715 ; as. 101—2, p. 717 ; a. 109 (1), i>. 718 ; as. 128—9, p. 721 ; 
a. 188, p. 722 ; sa. 142—3, p. 724 ; a. 160—2 ; p. 726 ; a. 164, p. 726. 
deaii«d,Vlfofl878, B. 0., b.4. . 

powers and duties of — •• under VIII of 1876, B. C., s. 4, p. 757 ; a. 118—210,780—1 pp.; 
s. 1,46, p. 786. ’ « 

powers and duties — under VII of 1868, B; 0., a. 2, p. 682. 

powers of under K of 1833, a. 8, p. 628. 

powers of — ^'Vnder V of 1876, B. C., a. 68. 

dOMMITTBE— 

powers and duties of— —under IX of 1880, B. C., s. 4, p. 696; s. 86, p. 704; a.. 96, 
p. 716 ; a. 109 (2), p. 718 ; as. Ilf— 4, pp. 7»9w20 ; as. 117—20, p. 720 ; a. 126 {2), 
(8), p. 721 ; a. 128, pi 721 ; v- 181—6, pp. 722—3 ; as. 138-40, pp.<723— 4 ; as. 142— 
S, p, 794 ; aa. 146-6, p. 724 ; as. 14%-61, p* 726 ; S. 162, p. 727 ; a. 17% p. 788 ; 
B.l80,p.729.* 

XJMMUNIOATION-Nee C apitai,. • ‘ 

V proyfricms m to oonstruotion, repair, Ac., oLappliaaoes dt IX of 1880, B. 0., s. 109 ; 
I*. 141, 148, pp. 718, 724. . , 

DOjtoitrTATipNh-'^ ‘ . • , > 

ef riBut kind by ooonpano ^ 

ynay wt ka tijim away By nontroot mad? after pasBiiig of the Adi a- 

SpUMISBlONl-, ,* ■ ' '.■-(•-V, ''’ 

V' ! ,tp; be far loatd' mdatr ss. 81, 168*0^, 171 
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COMPENSATION- 

for improvements to raiyat ejected from hislholding, sa. 83, 83, pp. 828—9, (B«i$ I]|^0ir|E* 

MFwe,) 

Belief against forfeiture by money compensation, s. 155, p. 472. 

CpMPUTA^^IOJSr- • • . 

nrios for — of annual value of estate or tennro, IX of 1880, B. 0., ss. 27—9, pp. 701^. 
of period of limitation for appeals, VII of 1876, B. 0., s. 86, p. 755. , 

CONSf RUCTION— • . 

of the Tenancy Aot, a. 186| p. 546. 

■ of Aot Vn of 1868, B. 0., a. SO, p. 684, 
of Aot YII of 1880, B. 0., a. !,«. 684.* . 
of Aot 111 of 1862, B. 0., a. 47p. 677. 

CONTACT— 

enhancement of money-rent of oooupapcy raiyat by,»s. 29, p. 141.* 

certain affected by contracts made before or after passing of the Act, s. 178 (1), 

acquisition of ooonpancy right not nffeoted by contract made since 15th f uly 1880 and 
before passing of the Act, s. 178 (2), p. 506. * ^ 

oertain rights not affected by contracts made afttf>r passing of the Aot, a. 178 (S), p. 506. 
lease fear reclamation o^ waste land governed by, s. 178, proviso (1), (2), p. 507. 
temporary onltivation of orchard land with agricultural crops by, s. 173, proviso (^, p. 607. 
reitt may bo imposed or increased, notwithstanding contract, wlion revenue is imposed or 
inoreased in respect of area not permanently settled, s. 192, p. 543. 
interest payable open, s. 78 (h), p. 507. 

not executed in manner required by Aot not binding on Boad Cess Committee, IX of 1880, 
B. C., s. 139, p. 447. 

CO-OWNER— Co-Sharees, Manager. 

COPIES— 


provisions of Cess Aot as to — — , s. 34, p. 703, 

CORRESPONDENCE— 


between Bond Cess Committee cTnd Lieutenant. Governor to pass through Commissioner. 
IX of 1880, B. 0., B. 128, p. 721. ^ 


CO-SHARERS— Joint Landlord, Joint Undivided EsTAfe, PiRTiTicrtf. 
occupancy-right of, s. 22 (2), p. 117. ^ 

person having oooupanoy-right and bocoiqing a, does not lose this right, s. 22, pp. 117—8. 
deposit of rent h]f tenant unable to obtain joint rocoipt of, s. 81^ (1) (c), (2) ; s: 62 (2) t ' 
S. 68J2), pp, 254—8. m 

must aot collectively w by agent authorized by all, s. 188, p. 636. 
is a suniey or measurement possible by one p s. 90, p. 340. 
can a oo-shi^ex^enhance rent P s. 30, p. 145. ^ ' 

‘ can a oo-shejor eject P s. 44, p. 198^ « ^ 

can a <xMhaKei;sne for his rent separately P pp. 536 — 41 ; 265—9. 

OOSTS^ - * ‘ ’ 

Estates Partition Act, as. 44, 49, p. 767 «*iff s. 1 17, p. 786. * 

Fnblio Demands Becovory Act as to — , s. 6pp. 685 s VII of 1880, B. 0., s. 14, p. 68B. 
payment of , IX of 1879, B. 0., ^h.*68, p. 806. 

C0UNTS1RFEIT-Se« R^bipt, * 

OOtfl^T or W4RDS— See LiASB. . 


provision of the —7' -Ant, pp. 798—805. 

rent in estates under managoment of, how recoverable, s. 7 (7 ) 0! ** - .PuMia v' 

Becovery’ Act/* p. 686. 0 ** , 

i^ese provisions not affected by the s. 195^ p^ 546e .V . j , s 

may ttS appointed fiaiiager, B. 95 (a/, p. 3^ \ ' ^ 

oif Wards’ Aot to apply to sftoh cMi^ w* ^ ^ 
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CROPS— See AwAT-aoiKo Grow, Distraint, Pstcrs, Oommutatwjn, At*mis(Bin!ii^T. 

enhanoement of rent of land hold at speaaUy low rate in coamderation of ouHivating a 
* I^tioalar crop, e. 20 (3), p. 141. 

Local Oorornment ma^' empower fievehne-offioer to cat and thresh axui weigh produce, 
B. 180(1) c,p. 648. 

CULTIVATOR— See Raitat, 

CDSTOM- 

1 

local custom to be regarded in deciding what is khamffir land, b. 120 (2), p 434. 
homostoad hold by raijat otherwise th^ as part of his holding to be regulated by local 
custom or nsttgo, s. 162, p. 621. 

This Act not to affoct any otistoin, usage pr customaiT' right not inconsistent with its* 
proyisions, s. 183, p. 029. 

to bo regarded in sottling rent at enhaujed rates, s. 81 ( 0 ), p. 177. 
as to utland% holding, s. 180, p. 610. 

DAKHILAH— See EiJSCEipt. , 

DAMAGES— See Penalties and Damages. 

DARPATNI— 


incidents of darpatni nndor-tenhres, ss. 1 and 4 of Bog VIII of 1819, pp. 667; 571. 
DATE— See Commencement. ** , , 

latest— B, on which several provisions were acquired by the British Government, XTV of 
1825, 8 8 (7), p 660. • 

latest— cerbidod to be— of publication of noiioo under ss. 39 and 40, YU of 1870, B. 0., 
B 41, p. 747. 

from which Boparate liabiltty of share of applicant oommouees, id , n 70, p. 762. 
to bo Bpooifiod in notice under b. 123, VXXl of 1876, B. C., s. 124, p. 781. 

DEABAH LAND— 

right of occupancy not to acerno on, b. 180 (1), p. 619. 

^ meanwhile liable to pay such rent aa may be agreed on, 0 . 180 (] ), p 519. 

* Oolloctor may, on application, declare that landf has ceased to bo chur or dearab, 0 . 180 (1) 
p. 619. ^ ^ 

DECREE— SeedSxBonTioN; Judicial Procedure, Sale fob Arrears under Drobeb. 

DEDUOTIOII- . 

from nett pro6t0 on account of Government, YIII of 1819, 0 . 17 (2) p. 684. 

DEFAULT- 

aa to deposit, a oontoxdpt, XI of 1859, 8. 67, p* 674. 

defaulter! 


provisions as to— st>f VlII of 1819, s. 14 (2), p. 682, s. 17 (7), p. 686. 
provisions as to— of XI of 1859, s. p. 663 ; s. 8, p. 666. 

DBPIOIENOr-Seu Boabp of Rbtbnub. 


definition- ^ 

of terms in the Act, Pt>* 20, 38. 

DEPOSIT— Sec Nowob, ^ 

application to dopoeit rent in Court may be' made in wbat ctwes, s. 61 (1), p, 264* 

form ^ the application, 0 . 01 (2), p. 266. 

effect of reoei|^ by Oonft for rent deposited, 0 . 62, p. 258. 

notiheatiem and notice of deposit, s. 63, p. 26$. ^ 

paymoht of deposit to landlord or lofand to depositor, 0 . 64, p. 269. 

•uitforrentpmetothatdepqf»i)edtohehFOfightwithi&8iAmonth0, Art, 2 ((t}, $olb» Xllf 

p 666. ' ' 

by tenure*hold«r to pfmni avoidance by sumitmcy imo of pati^ tenttim, Olam 

1 a(td 2, of seotta 13 of 3eg. YIU of W0, p. 680; 1 
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; B. 22, p. 668. 


toEPOsrr— Ootjeiwfiei. . 

'suBpettBion of the proviiionB of deposit, p. 4^. 
under VIII of 1819, s. 17 (8), p. 685, 
under VIII of 1866 B.O., 8.9, p. 677. ^ 
under XI of 1869, a. 9, p. 606, sb. 16—16, jj. 66 

DBPT7TY OOLLBCTOB— 

powerB and duties of— under the OesB Act, b. 101, p. 717 ; s. 105, p.^7l7. 
powers and duties of— “Under ^he Xstates Partition Act, s. 4, p. 758; s, 37, p. 766; ss. 
41, 48, p. 766 ; 8. 51, p. 768 i n. 64, p. 7H9 ; ss. 66—61, pp. 769—770 ; s. 64, p. 770 s 
bb. 70—4, pp. 771—772 ; bb. 76-9, p. 772 ; bb. 93—6, p. 7l8 ; sa. 97—100, p. 716 j 
. 8. 102, p. 717 ; BB. 106, 107, pp. 717—8. 

* provisions as to '—of IX of 1^93, ss. I7Tr^, p, 629 ; ss. 20r-6, pp. 629— 630. 

DILUTION— ^ t . • 

as a ^ound of reduction of rent— Alteration, Bent. 

DEPOSIT OP LAND— 


is a ground for reduction of rent, 8. 88,* p. 183. 

DISABILITY- • 

of holdhr of estate or tenure under Cess Act, ss. \9 and 20, p. 700 ; a. 68, p. 710 ; s. 6 
p. 7JL0. 

of wards, IX of 1879, b. 60, p. 

exception as to persons who consent to remain wpds, td., b. 62, p. 

DISPUTE— Record op Rights. 


provisions of Land Bogiatration Act, as to a, s. 65, p. 749. 

procedure on— whether lands form part of parent estate, VllI of 1876, B. 0., a. 116, 

p. 780. 

DISQUALIFIED PROPRIETOR— 

land of— to bo managed hy persons appointed hy Government, VIlI of 1793, a. 21, 
p. 694. 

who are— s, IX of 1879, B. C., s. 6, p. 794. • 

Jurisdiction of Court of Wards over, id., s. 7, p. 794. 

DISTRAINT— 


who may apply to Civil Court for, s. 121, p. 436. • 

allowable to recover rout due not more than a year, and for which no security accepted, 
s. 21, p. 435. • 

what crops or othe^ products may bo distrained, s, 121 (a) and (b), p. 435. 
no distraint by proprietor not registered under the Land BegistrStion A^, s. 21, proviso 
(1), p«435. ^ 

or for rent in excess of previous rent, unless payable undef a 'oontract or by virtue of a 
proceeding ^nder the Act, s. 121, (2), p. 435. • 

or to distrain«produce of part of holding sub-let with landlord’s written consent, s. 121, 

• (8), p. 435. » • • s 

form, contents and verification of application for, s. 12^ p. 437. 

• appUca^ to file with applicdticAi neoeslary documentary evidence, s. J123 (l)f p. 488. 

Court i^y examine applicant, s. 123 (2), 

.may prohibit removah of produce pending aispospl of application, f. 123 (3), p. 438. 
suspensiois of distraint order made a (oip^erable time before crop is ready, a, 123 (4), 
p.488. * • • „ 

mode of distraint, s. 124, p. « * 

nqfiioatiou of distraint in aooor^pnco with rules made by High €oarts,«s. 124, p. 440. , . 
produce that cannot be stored not to b<f distrained less than days befo^ it 
a. 124^ p. 440b 

distraining officer to serve defaulter with written dhmand of arrears and oo3|i v|tl^ 
account, s. 126 (1), p. 441* *• h , . 

to serve also other . person whom he has|eason to believe to be the owner of tha 4istndoi ! . 

serr^ ^ bo personal, po'ssiblo j if not, then snbstitated service, s. 126 (3), p. i*!; ' 

•106 
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. ^ dilbaitatvottopmentpcinKn from rM|&(r,gailieriii(|aratMiiig', a. 128^), PkMli 
. iif|>orwii^tit1«4^Btoreap,^.i4iiitr«ixdnjffoffioetiaar7mirp, 0. 126(2}^p, to. 
dbtraine^ property to remain in oha;rge of diatmining offloer or of peiion appointed by 
him, 8* 126 (8), p, 442. ^ 

nnleaB demand satiefied, poolamaiioh to isane f8r gale in not legg than three or more than 
fipTendayg, 8.127 (Ihp. 442. ^ 

galo-proclamatib^ to be gtnok upon oongpionOna place in village, g. 127 (2), p. 448» 
gale where to be made, a. 126, p. 448. ' r, • 

When prodnoe may be sold standing, g^ 129, p. 448. 
manner of sale, g. (90, p. 443. 

postponement of sale, if fair price not offered, s. 181, p. 444. 
paymonl^of purohase-mouey, s. 182, p. 444. t * « 

oertifioate to bo gtveni» pnrohaaer, s. 198, p. 444. ^ 

^ gale proooedg how to be paid, g. 184, p. 444. 
who may not porchage, g. 135, p. 445. 

fm the depogit of the^amonnt of demand, <y8traif!it to be withdrawn, a. 186, p. 446. 
and receipt given for amonut deposited, s.' 186, p. 446. 

diiteaming ofSser to pay into Oonzt at onoe amOimt deposited with him, s. 186 (2), p. 446. 
receipt a ftll protection for snbseqnent claim for some arrears, s. 186 (8), p. 446. 
deposit to be paid to the applioent for distraint after one month, nnloss meanwhile suit 
inBtitated,«. 186 (4), p. 446. ^ 

tahiiy; by landlord of amonnt deposited, not a consent to tenant’s Biib-letting,*8. 186 (6), 
p* 446. 

inferior tenant may deduct from rent payable to landlord ^ount paid under prmilnre of 
distraint, s. 187 (1), p. 446. 

bat this not to affect bis right to sne for amonnt not deducted, s. 187 (2), p. 446. 
right of superior landlord to prevail in case of conflict between superior and inferior 
rights, s. 188, p. 447. 

distraint order to prevail over attaobment by Civil Court, s. 189, p. 447. 
bnt surplus sale proceeds not to be paid away without each Court’s sanction, s. 139, p. 447. 
no appeal from coders of Civil Court in matters relating to distraint, s. 146, p. 447. 
but suit for oompensation will lie for illegal distraint, s. 140, p. 447. 

* Local Government may, in special oases, authorise distraint without application to Civil 
Court, 8. 141, {2 448. 

Local Government may resoind snoh order, s. 141 (1), 448. 

High Court m&y make rules to regulate Procedure in distraint, s. 148, p. 448. 
pencJties for wroi^nl acts of, or connect^ with, s. 186, p. 635. 
suspension of the distramt provirions, p. ^4. 

rules made by the High 'Court npon the provisions of, pp. 488, 489, 440, 441, 442, 444, 446, 
446 . • 

on account of ;nrivileges for distract; p. 445. • 

DIBTEIOT- “ 

PfovUovt M to — — of TX of 1680, B. C., s. 4, p. 696, a. 109, p, 718. 
d*«Bed,VIIofl87«,B.C.,».3. 4 

DIBTBIOf ENOINEBR- ' ' 

, previriona Cess^ Act as to — as. ISJ.— 2, 184, p, 722* ‘ 

appointment and removal by, of manager of johft tmdiviled ost^e, X0ZII--€Cim* 866,210. 
'lino decree or order of, in certcCn cases, CLllI, p, 846.^ 

poif& oii ^yisionof, in^caees jn which no appeal Ueg^ OLlu, p. 846. 

COM]MtITTii|!l--See Oommittbb. « 

of %ir' *• “4-9^ n 

I ^ rp$, 



nnoBX. 

I . 

DIVISION— EsTiBUSHHEira? ‘ • v!, 

-landlord not boand by division of tennre or folding or distHbaUon of rent atadji )irit1iaat , 
^ bisvnritten oonsent) h * 89, p, $89. ' ; ; * 

of fine amongst persona instrumental in detection of offienoe, dH).y YII of 1878, B. 0.> fti 77* 

local defined, Vn of 1876, B.C., 8.8/ - 

p-'ivate •— g-, see application, Mtate^ * * 

DBAiNAGB- 

proirtsions of Cess Act as to — s. 109 (5), p. 719. 

Dbinkinq watbb— . 

provisions of Cess Act as to s. 109 ^6), p. 719. 

DWELLING-HOUSE— i8fle*HoMBSTBAD. . • 

erection of suitable, by a rai^at to be pftsameS an improvement, s. 70 (B) /, p. 828. i 

non-occupancy raiyat entitle to construct, maintain ^and repair, ^79 (t), p. 329. 
lease of land for, protected on sale of tlsnure<or bolding for arreara of its ovrii rent, s. 160, 
(r), p. 485. , 

EAST INDIA COMPANY— Sea CpLLBOTOB. 

EFFECT— 


of transfer of a non-transfer at a bolding, p. 131. 

of annulment of rates by decree of Court, XI of 1859, s. 34, p. 670. 

EJECTMENT— See Purchaseb. ^ 

for non-payment of rent now confined to non-oocnpancy raiyats and under-raiyais, s. 44 
(a), p. 199. 

of permanent tenure-holders for breaeh of condition, ss. 10, 65, pp. 78, 281. 
of raiyats bolding at fixed rates for breach of condition, bb. 18 (t), 65, pp. 92, 281. 
of ooenpanoy raiyats, ss. 26, 65, pp. 138, 281. 
of non-ooonpanoy raiyats, ss. 44, 45, 46, 47, pp. 197—212. 
of nnder-raiyats, ss. 49, 66, pp. 212, 285. 

wbat tenants may not be ejected for arrears of rent, s. 65, p. 281, * 

what tenants may be ejected for arrears of rent, s. ^6, p. 285. * 

landlord may institute suit for, whether ho has obtained a decree for arrears or not, s. 66 
U)f P* 286. • 

and whether entitled or not by contract to eject for arrears, s. 66 (1)^ p. 285. 
decree for, not to be executed within fifteen days, s. 66 (2), p. 286. * * 

Court may extend time, s. 66 (3), p. 285. * 

compensation for improvements to laiyat ejected froifi his holding, ss. 82, 83, pp. 328—9. 

See Improvoments. * , , , 

no tenant to bo ejected from a tenure or holding otherwise than'in execution of a decree ' 
8.89,^340. ^ ^ ^ ^ ’ 

right of ejected raiyat as to away-going crop and land prepared for sowing, s. 156, p. 473.. 
fair rent may bofixed as aliemativo to, s. 157, p. 475. • 

. no contract <2»n entitle landlord to eject othorwis^han under provision of the Act, s, 17B 

(fl), p. 606. • • • e V ^ 

limitation in suit for ejectment of tent^e-holder or raiyat on account of breach of cent 
ditlon, Art. I of Boh. in, f». 564. i| 

a cO'Shoror cannot eject a joint teimnt, ppy€36, 198. 

EJtBANKMENT— See Bengal EMSjNiCMENf Act. 

’ENHANCEMENT— See Pcbohasbr, SBmEMBNT of^Rbnt. 

bl^nt of tenure-holders, si^. 6 -9,*p. 68—77. « 

When tenure hel^irom time of ^manont settlement, s. 6, p. 55. % 
limits of enhancement of rent of tenure, s. 7, p. 68. * / 

graduial enhancement of the rent of tenure may be ordered by Court, s. ,8 p. 77,, , 
once enhanced, no farther enbanoemeut for fifteen yearsym 9, 11$, pn; 77 413, ' 
of mongy^rent of taSyat having ayigbt ^ occupancy^ ss. $1, 37, 1& IfiSL * V 

possible only nnder the provisions of thh Act,> s. 2% p. 141', \ ' . 

jMMMiiJ^lo by ooati:a«j*Bubjeo1itowhatoon^ia»6^j,$9,p,^ k 



iirsBx, 

. I 

JfflIHANCBMBNT— Owtrtnweat. • ' • 

the ccmtinet tenet be in lirriting and regietefed, a. 29, 141. 

* enhancement by oontraot meat not be more than two annae in the rapoe* e* S9 n 141 
AO farther enhalieement for fifteen yeare, e. 29 (c), and 118, p, 141, 430. ' 

proviso where higher rent paid fpr previous three years, ss. 29 (t), pp. 141. 
where enhancement is in oonsideratioh of lar^lo^’s improvement, s. 29 141. 

where Jand pro^onsly held at specially low rate inVonsideration of onltivatmg portionlar 
crop, 8. 29 (u»), p; 141. • ^ ^ 

possible by suit on what grounds, s. 30, p.*145k ^ 

rules as to, on ground of prevailing rate, s. 81, pp. 
as to enhancement ^ ground of rises in prices, s. 82, p. 178., 
as to enhanqement on gronnd of landlord’s improvement, ss. 81 (d), 83, pp. l76, 180. 
as to en^noement on groand of increase in pgodhotive powers duo to fluvial action, s. 84, 

p. 181. ^ ^ • 

^ enhancement by suit to be fair and equitable, s. 36, p. 181^ e 

Court may order progressi ve enhancemen t, a. 38, p. 182. • 

enhanoemwtjij^ljjgljl^^ oases, s. 82 (6), p. 178. 

of enhancement neoo88ary*or not, olH'alA^ow law on the subject, p. 153. 
lij^lSritsts as o^idonoe in proceedings for, s. 39 (8), p. 187. 
of rent of raiyat not having a right of occupancy, sa 43, 4G, pp. 197, 209. 
snooessive enhancement suits may not be brought at shorter interval than fifteen years, 
88. 87, 113,4ip. 182,430. , 

time from which decree for enhancement shall take effect, s. 1G4 P* • 

of reift of area comprised in tonuro in estate not permanently settled on expiry of tem- 
porary settlement, s. 191, p. 642. • 

A co-sharer cannot sue for enhanoemeul of rent, pp. 147 — ^9, 536. 

but an ijara^ may, p. 147. 

joint trial of enhancement suits, p. 168. 

burden of proof in enhancement suits, pp. 158—9. 


ENTEY UPON LAND— 

I^ocal Government may confer power of, on Bevenue-officer, s. 189 (1) (6), p. 642. 

ESf ABLISHMENT— 

under IX of 1880, B.O., s. 91, p. 7l6*j s. 109 (1) and (2^ p. 718 j s. 188, p. 722 j ss. 136—8, 
p. 723. • 

for partition of estates, VIII of 1876, B. C., s. 38, p. 766. 

^ of Court of mrds,*IX of 1879, B.A)., a. 16, p. 796. 


ESTATE*^ • 

» saving 48 to— not permanently settled ; enhancement of rent or fixftig fair and equitable 
rdht in — nr* PP* a 

defined, s. 3, VIII of 1886pp, 26 j IX of 1880, B. Ch, s. 4, p. 696 ; VII of 18^, B. 0., s. 8, 
p. 787 ? VIIl Of 1876, % 0., s. 4, p. 768 ; VII of 1868, B. 0., s. 1, p. 681 j IX of 1879, 
B.0.,B.8,p. ^ ^ , 

provisions of Oess Act as to — , s. (1), p. 706. « ^ , * 

pvovisionir of Estates Partition Act, s. 16, p. 761; s. 87, p. 774; s. 126, p. 782; s. 129, 
p, 782, _ • • » • 

assets of — ^ defiimd, VIII of 1876, B. (9., s. 4, p. 774. 
joint undivided — ^fined, id. * ** • 

parent — defined, ia. • ^ 

separate defined, id. ^ • 

jnWisians as to — of VII of 1868, B. 10, p. ^ 

prprisions as to — of XI of lo69, s. 5, p. 664 ; s. 14? p. 686 ; s. 17, p. 667 ; fl. 60, p* B74« 

Conit ortVa^de* Act as to — > •«» 23 (o)— 26, p. 797. • 

|;ES#tMAT®L ' ^ ^ 

-'ll ;wovhdOaa Aot as to -A-., ^ 167, p. 726. 

VW 'fo' .'W* . ‘ ^ ■ 



INBSX. 
I . 


841 


EVIDENCE-* 

priof} Hats for past years to be relevaftti 

price lists prepared after passing of Act to be presumptive, s. 18^, pp* 186— 
zemindari pa^rs how far admissible in, pp. 221—28, 278—80. 
value of jnmma wasilbaki and road'oess gapers as, pp. 279— SOy 276. 
ea> parte d^pree evidence or not, p. 275. ^ 

rules of recording, s. 148 (^}, p. 460. , 

EXCE^SS IN AREA— Ftic Altbeation. , ’ 

EXECUTION— Decbbb, Judicial Proobdubb, Salb foe aebbabs ubdbe 
Decree. * ^ 

application for of decree or under the» Act, not being decree for money exceeding Bs. 600, 
to be made within thrde* years frrai date of final decree or order, Art? 6 of Sob. XU,, 
9>,556. . 

except where jndgment-d^tor has fraud or force prevented execution, in which oasO^'’ 
Indian Limitation Act to govern, Art. 6 of So\ 111, p. 566^ 
of decree for ejectment to be stayed, ^f amount paid within 15 days, s. 66 (2), p. 285. 
an oral application in certain oases, s.»148 (g), p. 460. 
bat not if decree be for ejectment ,4ot arrears, s. 148 (<;), p. 460. 
stay of , Vil of 1880, B. C., s. 16, p. 688. 

BXPARTB DECREE— 

relevant as evidence of rate of rent, pp. 275—6. 

expW'ses- 

of service of possessor, IX of 1880, B. 0., ss. 97—8, p. 716. 

EXTENSION— 

of time for lodging returns, IX of 1880, B. C., s. 17, p. 696 ; s. 24, p. 701. 

PAIR AND EQUITABLE RENT— 

in case of tenure-holder, s. 7 (3) (2), p. 75. 
occupano^-raiyat to pay, s. 24, p, 137. 
prosnmption as to, s. 27, p. 140f 
enhancement by snit to be, s. 85, p. 181. 
non-oocnpaucy-raiyat to pay, s. 46 (6), p, 210. 

FARMER— Bee Tjara. 

under YXI of 1878,. B. G., ss. 22^6. 

PEES— ^ 

for statement of account, s. 57 (2); p. 251. ' 

to accompany ^ application for deposit of rent for each Hs. 25*as>part, s. 61, p. 254. 
for service s>f notices not trial notices by Civil oF>Bevouue Courts, s. 189, pp. 5^. 
under Cess Act, s. 98, p. 716 j s. 137,«p. 721. * 

under Land B^stration Act, s. 50, p. 749 ; s. 64, p. 721. 
undec^states Partition ABt, 4. 47, p.*767 $ S.J38, p. 784. i 

‘ tablets XI of 1869, Sob. B,p. 674, 

. under III of 1862, «. 0., s. 8, Sob. l-8rp. 6^7. 

PINE- " • • * 

Iqk failure to give a counte’^partfbf receipt, Ac., a. 68 (6), p. 261. 

%^er Cess Act, s. 140, p. 724 f s. 180, p. 729. • 

under Q of 1^; s. 14, p. 661. 

under Land B^stration Act, s. 66, p. 761. 

under Estates Partition Act, s. 187, p. 788. 

FISHERIES- • . 

pm^fWoM of tiiB iet.M fo ntit fw raooreiy of wM«n ol mA «. ■ f ft. 



. * 


jyftoD BATES- ♦ * 

. ijglitB of njyati ludding at fixed nteg, 1 . p. 9B. 

. ' iB^r not be ejected for aman of rent, a. 6S,p. 281 

^ ACTION— 

ae a groand of enheiioement of rent, iS. 80 (d), ii, pp. 148, igl 
: yOBESr BIGHTS— 

pnHaiooaof tiw Aotae toenitaforreooreryof arrearadl renttoapplv to, a. 198, ifi544, 
i; JOBFEITUM)— , 

Upon breaoli ci OQtaditionfl of leaie^Ssd Sjoctmont* 
eqnifcable iplief to tenantB e. 155, p. * 

^yOBMS- 

application under, ji. SfL p. 327. 

,* ' ofreoei^, Sob. II, 

^ apoonnt, Sob.-!!, 551. • 

n 12, 13, U and 16, pp. 88, 88—91^ 
of notice under, s, 87, p. 889. ^ 

l^ons d]|!erent^~ prescribed under tbe settlement rules, pp. 354—420. 
ollcbasrab, p, 4GB. ' 

ofkba«ian,p.409. 
of distn^nt register, p. 489. 

ape^al register of suits to be kept in — proscribed by s. 63. of 0. P. Code, s. 146, p. 467, 

under Oess Act, 8cbs. A, B, G, D, B and F, pp. 730-5. 

under XIX of 1793, s. 25, p.«638. 

pnder VII of 1880, B. 0., ^h. U, pp. 692—4. 


lesae of land for, how far protected ou sale for arrears of revenue, ss. 27, 52 of Aot XI of 
1859 } and ss. 12 and 13 of Act VII (B. 0.) of 1868, pp. 669, 673, 683. 
dh sale of tenure or holding for arrears of its own rent, s. 160, p. 485. 
cn occupancy in, ss. 29, 188, pp. 94, 507. 

GA2BTTE— . 

publication in, of official price-lists of staple food-crops, s. 39 (5), p. 186. 
publiodbion inf of xbles made under the Aot to be conclusive evidence that they are duly 
made, s. 190, p. 642. • 

rules published in, under the Act, «. 190, pp. 401 — 20. 

^ , date of b^leration of the Aot as published in, p: 19. 

instmotionB about foruul%>f receipt as publisnod in, p. 653. 

OHATWAIiI TEmmSee Pt. V, pp. 631—062. 

inoidmite of— not affected tbe Aot, s. 181, p. 620, 

ease law on, p. 520^1, *, 

<K)VERIOD8Nlf---See Local Go^bbxment. 

induded in tUd definjtion of the term ** laadlord,*’ V. 3 (4),*p.*27. 0 

procedure for realisation of rents in estates offaot affected by the Aot, a. 19S, » 
may purehaoe at reyenuS sale, XI of ld59fs, 68, p. 674. ^ 

OP BENGAL- ^ •“ 

^ powers of under Qei^ Aot, 8. 138, p. 723. 

1%' ^ and prepsrariim of Beoord 

^ uipoolal eettlemonhand reduction of rents; s. 112, p.f29.. 

««aa^ otijp firaot^ -p* • 



IKBBX* 


QBATUmBa- , 

imder the Oeatt Act, 8. 109 (2)| p* 718 1 8.^88» p. 728. 

GBOWING CROPS— See Imbwvbible pbopektt and Crops. 

GUARDIAN- . • • 

proviBionsV IX of 1879, B, C., w^o — , as. 42—6, p. 800. 

GUM^SHTAS-SeeAGENT^ * • 

axe reoogniaed a^fenta of lon^oitiB, a. 114, p. 490. 

HIGH COURT- 

loay make ralea defining pourdra and dniiea of managera, 6. 180, p. 851* • 

to ii|par appeals from Special Jndgea as to eiatr^es in%eoord of^fi^hta, a. 108, p. 427* 

ma3a on hearing, settle neir rent, a. 108, p. 42$. ^ 

may transfer proceedings in Civil Gonrt to Bovenne-Offioer, ll^b), p. 429. 

may make rules for reg^ting pro^Anre in distraint, a. 142, p7450. 

may make rules declaring that portions of Civil Procedure Code shall not apply or shall 

* apply with modification to 8i|Jt6 hotween landlord and tenant, s. l48 Q), p. 

may direct service of summons in snit to recover rent hy registered letter, a. 148(d), 
•p. 460. • . ♦ 

to publiah draft of rules which it proposes to Inake under authority conferred by Aot. 

* 190, p. 64a. • . 

8|id with notice of date not earlier than one month when draft will be taken into consider- 
ation, a. 190 (3), p. 542. • 

to reoeivo and consider objection or suggestion as to draft, 190 (4), p. 642. 
may amend, add to or cancel rules made by itself, s. 190 (6), p. 542. 
roles framed by, under the above provisions, see Manager, Distraint. 

Cess Aot does not affect immoveable property within ordinary original jnrisdictiQn of — 

IX of 1880, B. 0,, 8. 2, p. 695. • 

BOLDER— (e) Estates' ob Tenobbb. 

Oess Act as to , IX of 1880, B. C., s. 4, p. 696 } a- 13, p, 698 ; ss. 17—20 (d), pp. 699— 
700 ; a. 26, p. 701 ; s. 31, p. 70S ; ss. 33 — 4^ p. 703 ; ss. 43«-4, p. 705 ; s. 47, p.,707t 
8. 61, p. 708 } SB. 63— 4,«pp. 708—9 j s. 66, p. 709 j ss. 68—9, p. 710 ; ss. 61—4 (1), 

66, 67, 60—1, pp. 710 — 12 ; ss. 86 — 7, 89 — 90, pp, 714—716 proviriona as to of 

II of 1819, s. 8 (3), p. 648. 

HOLDING — See Ditision. 

defined, s. 3 (9), p. 41, 

defined, IX of 1860, B. C., B. 4, p. 696. ' • 


HOMESTUAD— See Rights OF ^Oooupanct. 

incidents of, held by raiyat otherwise than as part of his holdifag. to be regelated by Idc^ ’ 
onstOJip or usage, s. 182, p. 621. 

* and in the absenoe of custom or i^age by proviimns of the Aot s. 182, p^ 

HOOOHLT AAD BURDWAN DRAINAGE ACT- 

# i V 

claims nnder» recoverable as arrears of ipat, s. 83, of Aot V. (B. G.J of 1871, p. 790. > 

•nbusB-r . 

proyhdonB of Bstates'Fartitiofi Aot as to— viii of 1676, B. 0., ss. 89—90, pp, 774-i-i^' 

H0ILADAE- 

O^p. 69, 


WAM- 

» Cnnw toaa^ a| isoit aMoIin a eW 


I mOniwe Kpt, 1. 14^ . 







IKDXX. 


PBOPEBTT— 

? ^ ik(*iuJe* growing crops, «. 8 of the Begirt^ 

- *C68ff Apt as to — — SB* 4 — 6* pp* 696-7 s Be 72 — 6, p. 712-*8 ; Bs* 78—9, p. 718 ; b* 
B. 82, p. 714 ; 8. 107, p. 718. 

IMPBOVJBlMFNT- * . • • 

enlianoettLont of rent on account of landlord’s, m, 80*(e), 81 (d), s* 88, pp. lAt 178, 189. 
definitlbn of, s. 7& p. 822. • 

certain works to oe presiuned to be, s. 76 ^2), p. 828. 
dwelling house an improvement, tb. • 

' Fined and occupangv raiyat cannot be prevented from piaking an, s. 76 (2), 77 (1 ), 
pp, 823, 324. ^ 

except on ground that the landlord is willing 1^ make it Mmself, s. 77 (1), p. 324. 


. Collector to decide questions as to right to makd, s. 78, p. 825, e. 79, p. 824. * 

aon-oceupanoy, raiyat ^titled to copstruct wells dwelling-house, s. 79, p. 326. 

< not entitled to make other improvemonts^ntliont landlord’s permission, s. 79, (1), p. 825. 
but may request landlord in writing to make, 79 (2), p. 826. # 

‘ and may himself make, if landlord is nnable or neglects, s. 79 (2), 826. 
ne^^atto of landlord’s improvements by application to Bevenue-officer, s. 80, p. 825. 
fo^ of 6%h application, p. 327. , 

' il^lcation to recced evidence ns to improvement, s. 81, p. 827. , . 

. , eompefiaation for improvements when a raiyat is ejected, a. 82 (1), p. 328. 
if making decree for ejectment to determine amount of (Mmpensation, s. 82, (2), pf 328. 

^ 4j|ectment shall be conditional on payment of compensation to raiyat, s. 82 (2), p. 3^, 

, no oompimsation for improvement made in pursnanco of a contract in consideration of 
substantial advance, s. 82 (3), p. 828. 
f retrospcotive effect of, up to 2nd March 188B, s. 82 (4), 828. 

’ local Government may make rales requiring the Court to associate with itself assessors 
awnrd compensation, s. 82 ( 6), p. 3^. 
prinMple on which compensation for, is to be estimated, s. 83, p. 828. 
nb oontrsnt can limit tenant’s right to make improvements and claim compensation, s. 178 

or TENANCY- • 

>. ■ tepnre-Mdn'i «. 17i p- 91* 

‘ of a dned raiyat, s. 18, p. 92. 

«f an bCcupansy-raiyat, as. 23, 26, pp. 134, 140. 

of an oooopancy-raiyat>as<to transfer, pp. 123— 138. 

apy bo determined on application of landlord and tenant, s. 158, p. 475* 

jN0aSL^klt9r0£S— % Sale, SnuMABT.SALE, Sasb fob AuBSiniS o» Beet. 

avokanoe* of, Vfy sale of tenure or bolding in execution of decree for arreaMPof tin own 
^ tout. 88. 169-177, np. «l«-606. 

’ lOoedbig bf, B. 161 (ai p. 487. 

BogM^tlen of toitrumentB creating, b« 115, p. 506. 
n{%flcatioi|of»i|io landlord, s. 176, p. 605. * o 

pfooedure lew annulling, s. 167, p.^496, ^ 

HifDIAN LIMIT4TJ0N ACT— See Ii«iit4tion. 

b^ooB 7, 8, 9 of, not a|»plioable to rent guiti, s. 385 (1), p. 688. 
prpybitionB applicable to rent suitB, B. 185 (8), p> ^88. ^ 

^ pp. 681--6. 

I Aet#> 8 vW- 8, pp. 711-2 j s. 94, p, 716 • s. 128, p. 721. • 

^LiiiiiMAUO&IrTs- " - ' ' ^ ’ 


onlniinhnfi^tBin arrear, ii. ,64 (j), 57, pp. 246* 289. 
from 'the end of. Iin> yefc, pp#t557. - • 


p.mps. 88, 



lami. 


INTEREST— 

on nrrear of rent afc what ratOi a. C7, p. 28?. 

not aff^ted by contract, 8. 14 (3) (h), p. 607- |. 

not pennitted in addition to 25 cont. damages, ^ - 68, p. 291. .mj, 

on pnrehaae-mouey of transferable tenure or holding when sale aside, s. 174 (1)» 

P- ’ 

on arrears of rent at enhanced rate, p. 290. 
waiver of, p. 290. • 

Oeis Act as to — , s, 46, p. 506 j s. 47, p. W ; s. 88, p. 711. 
provisions as to — of XII of 1841, s. 2, p. 676. 

INTERVENTION— 

in rent suits discouraged, p.^2Q9. 
of a benami-holder, p. 271. 

IRRia^TION— 

charges to be considered in proceedings for commutation of rent? s. 40 (4) c, p. 194. 
an improvement, s- 76 (2) 6, p- 828. 

, The Bengal Irrigation Act, p. 791. • 

provision of Cess Act as to Uftids, s. 109, p. 718. 

ISTEMRAEI TENURE— 

protected from avoidance on sale of estate for arrears of revenue, s. 37 of Act XJ of 1859, 
and 8. 12 of Act VII (B. 0.) of 1868, pp. 670. 683. 
descriptions and incidents of, p. 36^-41. , 

JOINT LANDLORDS— Co-shareks. 

to act collectively or by common agent, s. 188, p. .“iSG. » 

JOINT UNDIVIDED ESTATE-See Co-siiarbrs, Manager. 

Apiiointment and removal of managers 'of, when co-owners dispute, s. 93—100, pp, 346— 
357- 

judge— S ee Judicial Procedurjs, 


provisions of Land Registration Act as to — , s. 60, p. 750. 

JUDGMENT-DEBTOR— * 

cannot bid at sale, s. 173 (2) (3), p. 501. 
nsay apply to set aside sale, s. 174, p. 502. 


JUDICIAL NOTICE— . 

provisions of Oes^ Act as to — of list of defaulters, s. 19, p. 700. 

JUDIOIAI^ PROCEDURE — See Agents, Rent, Arrears of RBiiT. 

High Court may, with approval M Governor- General ift C^onm^il, modify Civil Procedure. 

Code in its^pplication to suits between landlord and teimnt, eh l‘t3 (1), p. 450. 
subject to gnch modification, the Civil Prooodnro Oodo to apply to sucli suits, s. 143 (2); 

* p. 450. ’ • • * * j 

certain sections of Civil Procedure Code not to apply to suits for the reoovory of rent* ' 
*.148, p. 460. • * • . , * . 

jurisdiction of. Courts in proceedings nndgi the Act, s. 144, p. 451. 

. naiba and gumashtas to bo reefignized agents of landlords, altShongh resident within the^' 
jnri^liotion, s. 146, p. 436. • • 

special register of suifis to be (ept in each Qonrt in form prescribed by Local i 
Sr 146, p. 457. / f * 

IIP Second suit for rent of the sepie holding within three moatlis, s. 147, p. 465^ 
rules of procedure for suits to recover rent, s. 148, p. 459. ^ ^ 

partiouli^B to be inserted in plaint, s. 148 (&}, p. 459. 
snUunons for final disposal nnless in special coses, s. 148 (c), p. 460. 

High Court .may direct servios of summons by registered^etter, s. 148 (d), p. 4Q0. 
no-written8fcatementTHthontlo|w4 cl^oart,B. 148 ,(e), p. 460. . 
evidence how to byeoordpd, liW/T. p* 460. ■ 

eueeption may be Imd on oral^ll^oa, p. 400. 
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• ^ 

it is a decree for ejeotmont for'arr^rs, s. 148 (^), p, 400. 
no execution Iw asBignee of decree nnless land is rested in hirn. e. 148 (i) p 400 
payment into Conrt of money admitted to be due to third person essential £fore a plea of 
payment is heard, 149 (1 ), p. 466. ^ 

notice of payment to bo ^ren to thiid person, 8/149 (2), p. 466. 
nnless such person institutes a suit within thr4e months, money to 
rf 149 (3), p. 4^. • c 

this not to affect right of third person toMreoorer it fropi plaintiff, s. 149 (4), p. 46g. 
no ploa of payment admissible without a payment in Court of the amount admitted to be 
due, s. 150, p. 468. 

in these two oases Court may accept a reasonable portion oi what is admitted to be due,.. 

8. 151, p. 468. , / '’ ♦ 

Court toVve receipt ^r money paid in receipt to be a ra!lid acquittance, s. 162, p. 468. 
no appeal in oortain oases ; District Jnd^'s power of rovision, s. 163, p. 468. t 
case law on the point, pp. 469^472. < 

deoroe for enhanoemnpit t^-take effect from what time, s. 164, p. 472. 
equitable relie^^ tenants against forfeitifte, s. 1B5, p. 472. 

a^y •going crop when raiyat ejected, s. 156, p, 473. , 

in a suit to eject trespasser, Court may order ansiltomative of paying a fair rent, s. 157, 
p. 4J6. • 

Court may determine incidents of teqpncy upon application, s. 158, ( 1 ), p. 475. * 

Court may, to this end, direct local inquiry by Uevenno-offioer,p. 158 (2), p. 47}. 

^ suohbrder to hare effect of deoreo, and be subject to appeal, s. 158 (3), p. 475. 

JULKAR— See Fisheries. 
case law on, pp. 544*6. 

JUMMABUNDl PAPER- Facie Evidence. 

JUMMA WASIL BAKI PAPER-Fode Evidence. 


be to plaintiff, 


value of such papers, p. 221. 

JONGLEBURI TENURE— 

descriptions of, p. 56. 
entitlod to lenient consideration, 
but liable to dbhancement, p. 7S. 

JURISOIOT10N-*-i5ee Judicial Procedure. 

in procoedings under thb Aot, s. 144, p. 451. 

with respoct to suit for arrears df rent of homestead land, p. 453. 

defined, VUof 1868, B. C., s. 1, p. 681. . ’ 

provisions aa to— —of Til of 18^, B. 0., s. 10, p. 683. 

'of VII of 1880, B. 0.. 8. 8, p. 686. 
of XX of 1859, 8. 33, p. 669. 

ICAMAT LAND— 5ee Khamab. 

KHAMAB^- • 


nothing im Chapter V of the &.ct eon&rs a riffht of odDUfrancy in, if held nn^r a leM or 
for a term ofTears, s. 110, p. 481, * a* • . ' 

case law on, p. 482, • t . 

^visions of Chapter VI as to non«oocupanoy raigats do not apply to, s, II 6, T- 481. 

Local Government may co^er survey andfeoord m, within a lo(&l area, s. 117, p. 432.* 
.Eevenue-atfioor may, on appl^oation of proprietor 4 »r ts^nt, ascertain and record what 
landis,8.118i p.4ff6i * 

p^edm for ' 

iHedeNiiorThed^^ 

. »:(.). ■ 
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KHUDKASHf RAIYAT-^ % , 

who ia a , — See the Introdnotion. * * 

hia protec tion againat an aiiction*purohaser at a revoniie sale. , ' 

and againat an anotion'parohaaes at a rent aalo, cl. 3, of a, II, Eeg. YIll of 1819. 

KHASRA— , * 

% 

form of, p. 405. ’ 

KHAfflANS— ^ 

form, p. 405. 

• KIND— ' ' ’ ■ 

rent payable in-*8ee FRO^dba-ExNTS. 

LAKHiRA J— • o ' ' ,,, 

XIX of 1793 aa to , sa. 2—3, pp,j832— 4 ; a. 10,. p. 636 ; a. 17^ p. 687 j a. 20, p. 688. 

XXXVII of 1793 as to , as. 1—4, pp. 6l0— 8 j a. 10, p. 64S j a. 12, p. 644 ; a. 15, p. 644 : 

• aa. 21—2, p. 645. 

XIV of 1825 aa to , as. 2—8, pp. 668—9. 

LAND^— 5ee Entbt upon Land, Homestead. ^ * 

> 

not defined by the Aot, pp. 80, 109. 

its definition in other Aota, p. 109. » 

dow defined in the Fnblic peas Act, p. 696. 
occupancy right to aoorae in onltarable, pp, 109 — 10, 98 — 99. 
jnriadiotion with respect to arrears of rent for, pp. 30 — 35, 458—6. 

Ceaa Act as to — , a. 4, p 696 ; a. 33, p. 703 ; a. 400, p. 704. 

II of 1793 an to , a. 37- 

XIV of 1793 as to — , aa. 4 — 8, pp. 664 — 6. 

H of 1819 as to — , as. 7 — 8, p. 650. 

Land Registration Act aa to — , as. 33 and 35, p. 745. 

Estates Partition Act as to — s. 4, p. 755 ; a. 88, p. 774 ; a. 110, p. 778 ; a. 112, p. 779 { 
aa. 114^7, p. 780. 

IX of 1825, as to , a. 7, p. 825. • » 

LANDLORD — See Agent, 1*iiooeddbe-eents, Receipt, EBqpRD of Rights, 
Transfer, Oo-shabers, Joint Landlords. 
definition of, a. 3 (4), p. 27. * * » • 

notice to, of transfer of permanent tenure, as. 12, 17, pp. 81* 91, 
cannot acquire right of occupancy againft himself, 103. 

effect of acquisifion of right of occupancy by, a. 22, p. 117. ' ^ 

may c<^ impose dbwabs on hia tenants, a. 74, p. 117. * ^ 

entitled, unless restrained by coatract, to measure all l|,nd in his estate or tenure, a. 90(1};,/ 
p. 340. > ' 

damages agaifftt, aniug for rent without reasonable or probable oauae, a. 68 (2)^ p. 291, . 

* ' aequialtion by, of land for building^r other uaefbil purpose, a. 84, p. 329. ; 

may enter enfolding surrendered and let or cultivate himself, a. 80 (5}, p.^2. 
may enter on holding abaaidqned, bq|i must give notice to Collector, a. 87, p. SsA 
not iSbond by division of tenure or holding qr diatcifaution of rent juadoiiftthont hia 
, ■ consent,* a. 80, p. 839. # ^ • t-'J. 

wheretBUoh oonaont may be inferred, pp. 84^7, 340. 

* not bound to recognise transfer, ppri72 — 4. 

'noiifioation to, of iuonmbiganoeB created oil tennrea and holdings, a. 176, p. 605. ‘ 

> A ofuditiona binding proprietor A permanent tennre>ftolder bind persona oocupfi^' MEII 
‘ within tl^ir eatatea or tShures, s^ 1^, p. 545. * « , 

LANDLCtt© jiND TKNiJST— /% ♦ 

relation pf, how ihr afESot 
appliqi^Qn ei the Act pti 
0#," hoar 
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liX ^ 

oii'^^ntary tranafor of pei;maiioiit tentlre, «fl2 (2), p. 81. 

m sale of such tenure in execntion of decree other than rent decree, s. 18 (2), p. 88. 
on snbcession to snoh tenure, s. 15, p. 90. • 

LAND REGISTRATION ACT— . . , 

receipt of person registered under, as proprietor, •manager, &o., is a gooS discharge for 
reiKt, s. 60, p. 253. , , 

person not registefed under, as proprietor, «mauagor, &o.*jnay not distrain for rent,#. 121^ 
p. 436. • 

provisions of, pp. 266, 737— 57. „ 

• LAND REVENUE— 

separate llahility for oesses*' commences from same dSkt^As separate liability for — , 
IX of 1880, B. C., s%43, p. 70^. ^ ^ • 

^BASB— See Incumbrances. 

' for permanent building, garden, tank, wdll, canaf, d;o., &c., protected from avoidance on 
sale of estate for arrears of revenue, p. 68. • , 

of land for d^elTlng.houses, manufactories, &c., is a protected interest, s. 160. 
definition of, p, 200. , 

when a ledfae is t^ be registered, pp. 200 — 1. * 

priority of rogistered leases, pp. 201—3. . ^ 

does noi prevent the growth of occupancy right, s. 178, p. 50G. 
with defined boundaries or not, p. 234. • 

VIII of 1819 as to , 8. 2, p. 570 j s. ll (2) and s. 12, pp. '678 — 9. 

VII of 1822 as to , s. 3, p. 603 j s. 7 (3) and (4),*^. 606. 

LEAVE— 

Oess Act as to — 8. 109 (2), p. 718 ; aa. 133 and 185, pp. 722 — 723. 


LEVY— 

Qess Act as to — , of fino and expenses, s. 18, p. 699 ; ss. 21—3, p. 701 ; s. 77, p. 713 
of fines legal notyithstauding ajywal, VII of 1876, B. 0., s. 31, p. 746. 

LIABILITY- ^ 

of proprietors and mortgagers, VII of 1876, B. C., s. 68, p. 752. 
of purehaser, of 1859, s. 80, p. 669. 

for default of non-engagixig partners, VII of 1822, s. 10 (8), p. 610. ^ 

LIEUTENANT-GOVERNOR OF BENGAL— 


Cess Act as to — , b.sB, p. 6 
p. 710 5 s. 88, p, y 14 ; 8. 88 
p.720j ss. 127-88. ppi*79 
pfp. 726 } ss. 163 t- 5, p. 727 
Land Registration .^t as to 

Estate Partition Act as to — 


, -IT'- » — * I 

tmrf up. y «•** , d 8. 180~‘2, pp, 729—80, • 

Land Registration .^t as to — , ss^S, p. 737 ; ss. 39—41, pp. 747 s s. 48, •p. 748 ; s. 

Piulitiw aa to — , r« 4, p. 768 ; a. 46^ p. 767 j ^ 182, p. 788' j a. 141, p. 784. 

yil.ot 166$, C. aa to , «. 8, p. 682^ 

It of 1879, B, 0. at to , a. 69, p. SOlT 








